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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12CFR  Part  202 

[Regulation  B;  Docket  No.  R-1281] 

Equal  Credit  Opportunity 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  ameilding 
Regulation  B,  which  implements  the 
Equal  Credit  Opportunity  Act,  and  the 
official  staff  commentary  to  the 
regulation,  to  withdraw  portions  of  the 
interim  final  rules  for  the  electronic 
delivery  of  disclosures  issued  March  30, 
2001.  The  interim  final  rules  address  the 
timing  and  delivery  of  electronic 
disclosures,  consistent  with  the 
requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act).  Because 
compliance  with  the  2001  interim  final 
rules  has  not  been  mandatory, 
withdrawal  of  these  provisions  from  the 
Code  of  Federal  Regulations  reduces 
confusion  about  the  status  of  the 
provisions  and  simplifies  the  regulation. 

In  addition,  the  Board  is  adopting 
final  amendments  to  Regulation  B  to 
provide  guidance  on  the  electronic 
delivery  of  disclosures.  For  example,  the 
final  rules  provide  that  when  an 
application  is  accessed  by  an  applicant 
in  electronic  form,  disclosures  may  be 
provided  to  the  consumer  in  electronic 
form  on  or  with  the  application  without 
regard  to  the  consumer  consent  and 
other  provisions  of  the  E-Sign  Act. 
Similar  final  rules  are  being  adopted 
under  other  consumer  financial  services 
regulations  administered  by  the  Board. 
DATES:  The  final  rule  is  effective 
December  10,  2007.  The  mandatory 
compliance  date  is  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 


(202)  452-2412  or  (202)  452-3667.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691  et  seq.,  makes 
it  unlawful  for  creditors  to  discriminate 
in  any  aspect  of  a  credit  transaction  on 
the  basis  of  sex,  race,  color,  religion, 
national  origin,  marital  status,  or  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
applicant’s  income  derives  from  public 
assistance,  or  because  an  applicant  has 
in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act. 

The  Board’s  Regulation  B  (1 2  CFR  part 
202)  implements  the  ECOA.  The  ECOA 
and  Regulation  B  require  certain 
disclosures  to  be  provided  to  applicants, 
and  some  of  those  disclosures  must  be 
provided  in  writing. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (the  E-Sign 
Act),  15  U.S.C.  7001  et  seq.,  was  enacted 
in  2000.  The  E-Sign  Act  provides  that 
electronic  documents  and  electronic 
signatures  have  the  same  validity  as 
paper  documents  and  handwritten 
signatures.  The  E-Sign  Act  contains 
special  rules  for  the  use  of  electronic 
disclosures  in  consumer  transactions. 
Under  the  E-Sign  Act,  consumer 
disclosures  required  by  other  laws  or 
regulations  to  be  provided  or  made 
available  in  writing  may  be  provided  or 
made  available,  as  applicable,  in 
electronic  form  if  the  consumer 
affirmatively  consents  after  receiving  a 
notice  that  contains  certain  information 
specified  in  the  statute,  and  if  certain 
other  conditions  are  met. 

The  E-Sign  Act,  including  the  special 
consumer  notice  and  consent 
provisions,  became  effective  October  1, 
2000,  and  did  not  require  implementing 
regulations.  Thus,  creditors  are 
currently  permitted  to  provide  in 
electronic  form  any  disclosures  that  are 
required  to  be  provided  or  made 
available  to  the  consumer  in  writing 
under  Regulation  B  if  the  consumer 
affirmatively  consents  to  receipt  of 
electronic  disclosures  in  the  manner 
required  by  section  101(c)  of  the  E-Sign 
Act. 


II.  Board  Proposals  and  Interim  Rules 
Regarding  Electronic  Disclosures 

On  April  4,  2001,  the  Board  published 
for  comment  interim  final  rules  to 
establish  uniform  standards  for  the 
electronic  delivery  of  disclosures 
required  under  Regulation  B  (66  FR 
17779).  Similar  interim  final  rules  for 
Regulations  E,  M,  Z,  and  DD 
(implementing  the  Electronic  Fund 
Transfer  Act,  the  Consumer  Leasing  Act, 
the  Truth  in  Lending  Act,  and  the  Truth 
in  Savings  Act,  respectively)  were 
published  on  March  30,  2001  (66  FR 
17322  and  66  FR  17329)  (Regulations  M 
and  Z,  respectively),  and  April  4,  2001 
(66  FR  17786  and  66  FR  17795) 
(Regulations  E  and  DD,  respectively). 
Each  of  the  interim  final  rules 
incorporated,  but  did  not  interpret,  the 
requirements  of  the  E-Sign  Act. 

Creditors  and  other  persons,  as 
applicable,  generally  were  required  to 
obtain  consumers’  affirmative  consent  to 
provide  disclosures  electronically, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  The  interim  final  rules  also 
incorporated  many  of  the  provisions 
that  were  part  of  earlier  regulatory 
proposals  issued  by  the  Board  regarding 
electronic  disclosures.^ 

Under  the  2001  interim  final  rules, 
disclosures  could  be  sent  to  an  e-mail 
address  designated  by  the  consumer,  or 
could  be  made  available  at  another 
location,  such  as  an  Internet  Web  site. 

If  the  disclosures  were  not  sent  by  e- 
mail,  creditors  would  have  to  provide  a 
notice  to  consumers  (typically  by  e- 
mail)  alerting  them  to  the  availability  of 
the  disclosures.  Disclosures  posted  on  a 
Web  site  would  have  to  be  available  for 
at  least  90  days  to  allow  consumers 
adequate  time  to  access  and  retain  the 
information.  Creditors  also  would  be 
required  to  make  a  good  faith  attempt  to 
redeliver  electronic  disclosures  that 
were  returned  undelivered,  using  the 
address  information  available  in  their 
files. 


’  On  May  2, 1996,  the  Board  proposed  to  amend 
Regulation  E  to  permit  financial  institutions  to 
provide  disclosures  by  sending  them  electronically 
(61  FR  19696).  Based  on  comments  received,  in 
1998  the  Board  published  an  interim  rule 
permitting  the  electronic  delivery  of  disclosures 
under  Regulation  E  (63  FR  14528,  March  25, 1998) 
and  similar  proposals  under  Regulations  B,  M,  Z, 
and  DD  (63  FR  14552, 14538, 14548,  and  14533, 
respectively,  March  25, 1998).  Based  on  comments 
received  on  the  1998  proposals,  in  1999  the  Board 
published  revised  proposals  under  Regulations  B,  E, 
M,  Z,  and  DD  (64  FR  49688,  49699,  49713,  49722 
and  49740,  respectively,  September  14, 1999). 
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Commenters  on  the  interim  final  rules 
identified  significant  operational  and 
information  security  concerns  with 
respect  to  the  requirement  to  send  the 
disclosure  or  an  alert  notice  to  an  e-mail 
address  designated  hy  the  consumer. 

For  example,  commenters  stated  that 
some  consumers  who  choose  to  receive 
electronic  disclosures  do  not  have  e- 
mail  addresses  or  may  not  want 
personal  financial  information  sent  to 
them  hy  e-mail.  Commenters  also  noted 
that  e-mail  is  not  a  secure  medium  for 
delivering  confidential  information  and 
that  consumers’  e-mail  addresses 
frequently  change.  The  commenters  also 
opposed  the  requirement  for  redelivery 
in  the  event  a  disclosure  was  returned 
undelivered.  In  addition,  many 
commenters  asserted  that  making  the 
disclosures  available  for  at  least  90  days, 
as  required  hy  the  interim  final  rule, 
would  increase  costs  and  would  not  he 
necessary  for  consumer  protection. 

In  August  2001,  in  response  to 
comments  received,  the  Board  lifted  the 
previously  established  October  1,  2001 
mandatory  compliance  date  for  all  of  the 
interim  final  rules.  (66  FR  41439, 

August  8.  2001.)  Thus,  creditors  are  not 
required  to  comply  with  the  interim 
final  rules.  Since  that  time,  the  Board 
had  not  taken  further  action  with 
respect  to  the  interim  final  rules  on 
electronic  disclosures  in  order  to  allow 
electronic  commerce,  including 
electronic  disclosure  practices,  to 
continue  to  develop  without  regulatory 
intervention  and  to  allow  the  Board  to 
gather  further  information  about  such 
practices. 

In  April  2007,  the  Board  proposed  to 
amend  Regulation  B  and  the  official 
staff  commentary  by  (1)  withdrawing 
portions  of  the  2001  interim  final  rule 
that  restate  or  cross-reference  provisions 
of  the  E-Sign  Act  and  accordingly  are 
unnecessary;  (2)  withdrawing  other 
portions  of  the  interim  final  rule  that  the 
Board  now  believes  may  impose  undue 
burdens  on  electronic  banking  and 
commerce  and  may  be  unnecessary  for 
consumer  protection;  and  (3)  retaining 
the  substance  of  certain  provisions  of 
the  interim  final  rule  that  provide 
regulatory  relief  or  guidance  regarding 
electronic  disclosures.  (72  FR  21125, 
April  30,  2007.)  Similar  amendments 
were  also  proposed  by  the  Board  under 
Regulations  E,  M,  Z,  and  DD  (72  FR 
21131,  72  FR  21135,  72  FR  21141,  and 
72  FR  21155,  respectively). 

III.  Summary  of  the  Final  Rule 

The  Board  received  about  25 
comments  on  the  April  2007  proposal, 
primarily  from  creditors  and  their 
representatives.  Most  of  the  industry' 
commenters  generally  supported  the 


proposal,  although  some  provided 
suggestions  for  clarifications  or  changes 
to  particular  elements  of  the  proposal.  A 
comment  letter  was  also  submitted  on 
behalf  of  four  consumer  groups.  The 
consumer  group  commenters  suggested 
a  number  of  changes  to  strengthen 
consumer  protections.  The  comments 
are  discussed  in  more  detail  in  the 
Section-by-Section  Analysis  below. 

For  the  reasons  discussed  below,  the 
Board  is  now  adopting  amendments  to 
Regulation  B  in  final  form,  largely  as 
proposed  in  April  2007.  As  stated  in  the 
proposal,  because  compliance  with  the 
2001  interim  final  rules  has  not  been 
mandatory,  the  final  rule  will  reduce 
confusion  about  the  status  of  the 
electronic  disclosure  provisions  and 
simplify  the  regulation.  (Certain 
provisions  in  the  2001  interim  rules, 
including  provisions  addressing  foreign 
language  disclosures,  were  not  affected 
by  the  lifting  of  the  mandatory 
compliance  date  and  became  final  in 
2001;  thus,  those  provisions  are  not 
dealt  with  in  this  rulemaking.)  The 
Board  is  also  adopting  certain 
provisions  that  are  identical  or  similar 
to  provisions  in  the  2001  interim  rules 
in  order  to  enhance  the  ability  of 
consumers  to  shop  for  credit  online, 
minimize  the  information-gathering 
burdens  on  consumers,  and  provide 
guidance  or  eliminate  a  substantial 
burden  on  the  use  of  electronic 
disclosures,  as  discussed  further  below. 

Since  2001,  industry  and  consumers 
have  gained  considerable  experience 
with  electronic  disclosures.  During  that 
period,  the  Board  has  received  no 
indication  that  consumers  have  been 
harmed  by  the  fact  that  compliance  with 
the  interim  final  rules  is  not  mandatory. 
The  Board  also  has  reconsidered  certain 
aspects  of  the  interim  final  rules,  such 
as  sending  disclosures  by  e-mail,  in 
light  of  concerns  about  data  security, 
identity  theft,  and  “phishing”  (i.e., 
prompting  consumers  to  reveal 
confidential  personal  or  financial 
information  through  fraudulent  e-mail 
requests  that  appear  to  originate  from  a 
creditor,  government  agency,  or  other 
trusted  entity)  that  have  become  more 
pronounced  since  2001.  The  Board  is 
also  eliminating  certain  aspects  of  the 
2001  interim  final  rule,  such  as 
provisions  regarding  the  availability  and 
retention  of  electronic  disclosures,  as 
unnecessary  in  light  of  current  industry 
practices. 

The  2001  interim  final  rule  allowed 
creditors  to  provide  certain  disclosures 
to  applicants  in  electronic  form  without 
obtaining  E-Sign  consent  if  the 
disclosures  were  provided  on  or  with  an 
application.  Similarly,  in  the  April  2007 
proposal,  pursuant  to  the  Board’s 


authority  under  section  703(a)(1)  of  the 
ECOA,  as  well  as  under  section  104(d) 
of  the  E-Sign  Act,^  the  Board  proposed 
to  specify  the  circumstances  under 
which  certain  disclosures  may  be 
provided  on  or  with  an  application  in 
electronic  form,  rather  than  in  writing  as 
required  by  Regulation  B,  without 
obtaining  the  applicant’s  consent  under 
section  101(c)  of  the  E-Sign  Act.  - 

Commenters  supported  the  Board’s 
approach  with  regard  to  this  issue.  This 
final  rule  adopts  the  approach  in  the 
April  2007  proposal.  The  Board 
continues  to  believe  that  creditors 
should  not  be  required  to  obtain  the 
consumer’s  consent  in  order  to  provide 
application-related  disclosures  if  the 
consumer  accesses  the  application 
containing  these  disclosures  in 
electronic  form,  such  as  at  em  Internet 
Web  site.  The  Board  believes  consumers 
would  not  be  harmed  if  the  E-Sign 
consent  procedures  do  not  apply  and 
would  obtain  significant  benefits  by 
having  timely  access  to  application- 
related  disclosures  in  electronic  form. 
Conversely,  consumers  who  choose  to 
apply  for  credit  online  would  be  unduly 
burdened  if  they  had  to  consent  in 
accordance  with  the  E-Sign  Act  in  order 
to  access  application  forms  that  are 
accompanied  by  disclosures.  Applying 
the  consumer  consent  provisions  of  the 
E-Sign  Act  to  these  disclosures  could 
impose  substantial  burdens  on 
electronic  commerce  and  make  it  more 
difficult  for  consumers  to  apply  for 
credit. 

At  the  same  time,  the  Board 
recognizes  that  consumers  who  apply 
for  credit  online  may  not  want  to 
receive  other  disclosures  electronically. 
Therefore,  with  respect  to  adverse 
action  notices  and  copies  of  appraisal 
reports,  creditors  are  required  to  obtain 
the  consumer’s  consent,  in  accordance 
with  the  E-Sign  Act,  to  provide  such 
disclosures  in  electronic  form,  or  else 
provide  written  disclosures. 


-  Section  703(a)(1)  of  the  ECOA  provides  that 
regulations  prescribed  by  the  Board  under  the 
ECOA  “may  provide  for  such  adjustments  and 
exceptions  *  *  *  as  in  the  judgment  of  the  Board 
are  necessary  or  proper  to  effectuate  the  purposes 
of  (the  ECOA),  *  *  *  or  to  facilitate  or  substantiate 
compliance  (with  the  requirements  of  the  ECOA].” 
Section  104(d)  of  the  E-Sign  Act  authorizes  federal 
agencies  to  adopt  exemptions  for  specified 
categories  of  disclosures  from  the  E-Sign  notice  and 
consent  requirements,  “if  such  exemption  is 
necessary  to  eliminate  a  substantial  burden  on 
electronic  commerce  and  will  not  increase  the 
material  risk  of  harm  to  consumers."  For  the 
reasons  stated  in  this  Federal  Register  notice,  the 
Board  believes  that  these  criteria  are  met  in  the  case 
of  the  application  disclosures.  In  addition,  the 
Board  believes  ECOA  section  703(a)(1)  authorizes 
the  Board  to  permit  creditors  to  provide  disclosures 
electronically,  rather  than  in  paper  form, 
independent  of  the  E-Sign  Act. 
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Finally,  as  proposed,  certain 
provisions  that  restate  or  cross-reference 
the  E-Sign  Act’s  general  rules  regarding 
electronic  disclosures  (including  the 
consumer  consent  provisions)  and 
electronic  signatures  are  being  deleted 
as  unnecessary,  because  the  E-Sign  Act 
is  a  self-effectuating  statute.  The 
revisions  to  Regulation  B  and  the 
official  staff  commentary  are  described 
more  fully  below  in  the  Section-by- 
Section  Analysis. 

IV.  Section-by-Section  Analysis 

12  CFB  Part  202  (Regulation  B) 

Section  202.4  General  Rules 

Section  202.4(d)  prescribes  the  form 
of  disclosures,  and  specifically  provides 
that  a  creditor  that  provides  in  writing 
any  disclosures  or  information  required  - 
by  the  regulation  must  provide  the 
disclosures  in  a  clear  and  conspicuous 
manner  and,  except  for  the  disclosures 
required  by  §§  202.5  and  202.13,  in  a 
form  that  the  applicant  may  keep.  As 
proposed,  the  Board  is  revising 
§  202.4(d)  to  clarify  that,  with  regard  to 
disclosures  that  the  regulation  requires 
to  be  given  in  writing,  creditors  may 
provide  such  disclosures  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act.  Some 
creditors  may  provide  disclosures  to 
applicants  both  in  paper  and  electronic 
form  and  rely  on  the  paper  form  of  the 
disclosures  to  satisfy  their  compliance 
obligations.  For  those  creditors,  the 
duplicate  electronic  form  of  the 
disclosures  may  be  provided  to 
applicants  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
satisfy  the  regulation’s  disclosure 
requirements. 

The  Board  also  propo.sed  to  revise 
§  202.4(d)  to  provide  that  certain 
disclosures,  when  included  on  or  with 
an  application,  must  be  provided  to  the 
applicant  in  electronic  form  if  the 
applicant  accesses  the  application 
electronically,  such  as  on  a  home 
computer.  The  proposal  further 
provided  that,  under  those 
circumstances,  these  disclosures  may  be 
provided  in  electronic  form  without 
regard  to  the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act.  The 
proposal  affected  the  following 
disclosures: 

Section  202.5(b)(  1 }.  Section 
202.5(b)(1)  provides  that  if  a  creditor 
inquires  about  an  applicant’s  race,  color, 
religion,  national  origin,  or  sex  for  the 
purpose  of  conducting  a  self-test,  the 
creditor  must  disclose  that  providing 
the  information  is  optional  for  the 


applicant,  that  the  information  is 
requested  to  monitor  compliance  with 
the  ECO  A,  and  that  the  creditor  may  not 
discriminate  either  on  the  basis  of  the 
information  or  whether  the  applicant 
chooses  to  furnish  it. 

Section  202.5(b)(2).  Section 
202.5(b)(2)  provides  that  when  a 
creditor  requests  an  applicant  to 
designate  a  title  on  an  application  form, 
the  application  form  must  disclose  that 
the  designation  of  a  title  is  optional. 

Section  202.5(d)(1).  Section 
202.5(d)(1)  provides  that  if  an 
application  is  for  other  than  individual 
unsecured  credit,  a  creditor  may  inquire 
about  the  applicant’s  marital  status,  but 
must  use  only  the  terms  married, 
unmarried,  and  separated.  The  creditor 
may  also  explain  that  the  unmarried 
category  includes  single,  divorced,  and 
widowed  persons. 

Section  202.5(d)(2).  Section 
202.5(d)(2)  prohibits  a  creditor  from 
inquiring  whether  income  stated  in  an 
application  is  derived  from  alimony, 
child  support,  or  separate  maintenance 
payments,  unless  the  creditor  discloses 
to  the  applicant  that  such  income  need 
not  be  revealed  if  the  applicant  does  not 
want  the  creditor  to  consider  it  in 
determining  the  applicant’s 
creditworthiness. 

Section  202.13.  Section  202.13(a) 
requires  a  creditor  to  request 
information  regarding  an  applicant’s 
ethnicity,  race,  sex,  marital  status,  and 
age  as  part  of  an  application  for 
dwelling-secured  credit  primarily  for 
the  purchase  or  refinancing  of  a 
dwelling  occupied  or  to  be  occupied  by 
the  applicant  as  a  principal  residence. 
Section  202.13(b)  provides  that 
questions  about  ethnicity,  race,  sex, 
marital  status  and  age  may  be  listed,  at 
the  creditor’s  option,  on  the  application 
form  or  on  a  separate  form  that  refers  to 
the  application. 

Section  202.13(c)  requires  the  creditor 
to  disclose  to  the  applicant  that  the 
information  about  ethnicity,  race,  sex, 
marital,  status  and  age  is  being 
requested  by  the  federal  government  to 
monitor  compliance  with  federal 
statutes  that  prohibit  creditors  from 
discriminating  against  applicants.  The 
creditor  must  also  disclose  that  if  the 
applicant  chooses  not  to  provide  the 
information,  the  creditor  is  required  to 
note  the  ethnicity,  race,  and  sex  on  the 
basis  of  visual  observation  or  surname. 

Section  202.14(a)(2)(i).  Section 
202.14(a)(2)(i)  requires  a  creditor  that 
provides  copies  of  appraisal  reports 
only  upon  request  (rather  than 
routinely)  to  notify  the  applicant  of  the 
right  to  obtain  a  copy  of  the  report. 

Under  Regulation  B,  an  application 
generally  is  not  required  to  be  in 


writing.^  Section  202.2(f)  of  the 
regulation  defines  the  term 
“application”  to  include  “an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  used  by  a  creditor  for  the 
type  of  credit  requested.”  Since  an 
application  does  not  have  to  be  in 
writing,  the  disclosures  that  are 
provided  on  or  with  an  application  in 
certain  circumstances  do  not  have  to  be 
provided  in  writing  in  all  cases.  These 
disclosures  include  those  requited 
under  §§  202.5(b)(1),  202.5(b)(2), 
202.5(d)(1),  202.5(d)(2),  and  202.13. 
(Section  202.14(a)(2)(i)  specifies  that  the 
notice  of  the  right  to  a  copy  of  the 
appraisal  report  must  be  provided  in 
writing.)  However,  most  creditors  use 
written  or  electronic  application  forms 
and  make  these  disclosures,  where 
applicable,  on  the  written  or  electronic 
application  form  or  a  separate 
accompanying  form.  The  Board’s  Model 
Application  Forms  in  Appendix  B  to  the 
regulation  include  some  of  these 
disclosures  on  the  .application  forms. 

The  April  proposal  revised  §  202.4(d) 
to  provide  that  each  of  the  disclosures 
noted  above,  where  given  on  or  with  the 
application  form  and  where  the 
application  is  accessed  by  the  applicant 
in  electronic  form,  must  be  provided  to 
the  applicant  in  electronic  form  on  or 
with  the  application.  The  proposed 
revision  also  clarified  that  under  these 
circumstances,  the  disclosures  may  be 
provided  in  electronic  form  without 
regard  to  the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act.  The  Board 
proposed  to  add  comment  4(d)-2  to 
clarify  this  point  and  also  to  make  clear 
that  if  an  applicant  is  provided  with  a 
paper  application  form,  the  required 
disclosures  must  be  provided  in  paper 
form  on  or  with  the  application  (and 
not,  for  example,  by  including  a 
reference  in  the  paper  application  to  the 
Web  site  where  the  disclosures  are 
located). 

Many  creditor  commenters  urged  the 
Board  to  revise  the  regulation  and 
commentary  to  permit  disclosures  to  be 
given  in  paper  form  in  appropriate 
cases,  even  where  an  application  is  in 
electronic  form.  In  particular, 
commenters  noted  that  requiring 
electronic  disclosures  could  present 
problems  for  applications  taken  in 
person  using  electronic  means. 


^  Under  §  202.4(c),  a  creditor  must  take  written 
applications  for  dwelling-related  credit  for  which 
monitoring  information  (under  §  202.13)  must  be 
collected.  However,  use  of  a  printed  form  is  not 
required.  A  creditor  may  accept  telephone  or  other 
oral  applications  and  either  write  down  or  enter 
into  a  computer  the  pertinent  information  provided 
orally  by  the  applicant.  See  Comments  202.4(c)-l 
and  2. 
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Commenters  stated,  for  example,  that  a 
consumer  or  creditor  employee  might 
complete  an  electronic  application  hy 
entering  information  at  a  terminal  or 
kiosk  in  the  creditor’s  office.  These 
commenters  noted  that  paper 
disclosures  would  he  more  appropriate 
in  such  cases,  because  the  applicant 
would  be  able  to  retain  them.  For 
example,  a  loan  officer  could  give  the 
disclosures  to  the  consumer,  or  in  the 
case  of  an  unattended  kiosk,  the  kiosk 
could  have  a  printer  to  provide  paper 
disclosures. 

Some  creditor  commenters  argued 
that  the  proposed  requirement  would 
contravene  the  E-Sign  Act,  based  on  the 
provisions  in  E-Sign  that  state  (1)  that 
the  statute  does  not  require  any  person 
to  accept  or  use  electronic  records  in 
place  of  paper,  and  (2)  that  any 
regulations  interpreting  E-Sign  may  not 
add  to  its  requirements.  Creditor 
commenters  suggested  that,  at  a 
minimum,  the  regulation  should 
provide  an  exception  to  allow  paper 
disclosures  for  in-person  electronic 
applications.  Consumer  group 
commenters  stated  that  the  regulation 
should  not  only  permit,  but  should 
require,  paper  disclosures  in  the  case  of 
in-person  electronic  applications.  For 
example,  the  commenters  noted  that  a 
door-to-door  solicitor  could  otherwise 
simply  display  certain  disclosures  to  a 
consumer  on  the  screen  of  a  laptop 
computer,  even  though  the  consumer 
would  have  no  way  to  later  access  the 
disclosures. 

One  creditor  commenter  suggested 
that,  in  addition  to  permitting  paper 
disclosures  for  electronic  applications, 
the  regulation  should  also  permit 
electronic  disclosures  for  paper 
applications  without  consumers’ 
consent  in  certain  cases.  For  example, 
the  commenter  suggested,  a  basic  or 
short-form  disclosure  could  be  provided 
in  paper  form  along  with  the  paper 
application,  together  with  a  VVeb  site 
where  a  more  complete  disclosure  could 
be  obtained. 

In  the  final  regulation,  §  202.4(d)  is 
revised  to  state  that  if  an  application  is 
accessed  by  the  consumer  in  electronic 
form,  the  required  application-related 
disclosures  may  (rather  than  must)  be 
provided  in  electronic  form,  without 
regard  to  the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act.  The  Board 
believes  that  this  will  eliminate  a 
potential  significant  burden  on 
electronic  commerce  without  increasing 
the  risk  of  harm  to  consumers.  This 
approach  will  facilitate  applications  for 
credit  by  enabling  applicants  to  receive 
important  disclosures  at  the  same  time 
they  access  an  application  electronically 
without  first  having  to  provide  consent 


in  accordance  with  the  requirements  of 
the  E-Sign  Act.  Requiring  applicants  to 
follow  the  consent  procedures  set  forth 
in  the  E-Sign  Act  in  order  to  complete 
an  online  application  is  potentially 
burdensome  and  could  discourage 
applicants  from  shopping  for  credit 
online.  Moreover,  because  these 
applicants  are  viewing  the  application 
online,  there  appears  to  be  little,  if  any, 
risk  that  the  applicant  will  be  unable  to 
view  the  disclosures  online  as  well. 

The  final  rule  states  that  the 
disclosures  may,  rather  than  must,  be 
provided  in  electronic  form.  The 
proposal  to  require  electronic 
disclosures  for  credit  applications  that 
are  accessed  electronically  was  intended 
to  ensure  that  the  disclosures  are 
provided  on  or  with  the  application  in 
compliance  with  the  timing  and 
delivery  requirements  of  Regulation  B. 
Several  sections  of  the  regulation  that 
relate  to  credit  applications  already 
require  that  the  credit  application 
disclosures  be  provided  on  or  with  the 
application,  and  this  requirement 
applies  to  electronic  as  well  as  paper 
applications:  the  only  added 
requirement  under  the  proposal  would 
have  been  to  require  that,  in  the  case  of 
an  electronic  application,  the 
disclosures  be  in  electronic  form. 

Where  a  consumer  accesses  and 
submits  an  application  form  using  a 
home  computer  via  a  creditor’s  Web 
site,  the  creditor  must  provide  the 
disclosures  in  electronic  form  with  the 
application  form  on  the  Web  site  in 
order  to  meet  the  requirement  to 
provide  disclosures  in  a  tim.ely  manner 
on  or  with  the  application.  If  the 
creditor  instead  mailed  paper 
disclosures  to  the  consumer,  this 
requirement  would  not  be  met.  This 
guidance  is  stated  in  new  comment 
4(d)-2. 

In  contrast,  if  a  consumer  is 
physically  present  in  the  creditor’s 
office,  and  accesses  and  submits  an 
electronic  application — such  as  via  a 
terminal  or  kiosk — the  Board  believes 
the  creditor  could  provide  disclosures 
in  paper  form  and  comply  with  the 
timing  and  delivery  requirements  of  the 
regulation.  In  addition,  as  discussed  by 
the  commenters,  paper  disclosures  may 
be  preferable  in  this  situation  because 
they  can  be  retained  by  the  consumer. 
Therefore,  paper  disclosures  are 
permissible  in  the  case  of  in-person 
electronic  applications  in  a  creditor’s 
office,  when  the  timing  and  delivery 
requirements  are  met.  This  guidance  is 
also  stated  in  new  comment  4(d)-2. 

The  final  regulation,  however,  does 
not  require  paper  disclosures  for  such 
in-person  electronic  applications,  as 
suggested  by  the  consumer  group 


commenters.  Electronic  disclosures 
would  comply  with  the  regulation  for 
these  applications  in  some  cases.  For 
example,  for  an  electronic  in-person 
credit  application  in  a  creditor’s  office, 
the  creditor  could  display  most  of  the 
required  Regulation  B  disclosures  to  the 
consumer  on  a  terminal  or  kiosk  screen. 
The  requirement  to  provide  disclosures 
in  a  form  the  consumer  may  retain  does 
not  apply  to  the  application-related 
disclosures  under  §§  202.5  and  202.13, 
so  this  procedure  would  comply  with 
the  regulation  for  those  disclosures.  In 
the  case  of  the  notice  regarding  copies 
of  appraisal  reports  under  §  202.14,  the 
retainability  requirement  does  apply, 
and  therefore  creditors  would  likely 
have  to  provide  that  disclosure  in  paper 
form  in  an  in-person  application  in  a 
creditor’s  office. 

New  comment  4(d)-2  is  modified 
from  the  proposal  to  provide  the 
guidance  discussed  above.  In  addition, 
the  portion  of  the  proposed  comment 
stating  that  paper  applications  must  be 
accompanied  by  paper  disclosures  has 
been  deleted  as  unnecessary.  For 
example,  if  a  credit  application  in  paper 
form  did  not  contain  all  of  the  required 
disclosures,  but  instead  referred  the 
consumer  to  a  Web  site  where  some  or 
all  of  the  disclosures  could  be  found, 
the  application  would  not  be  in 
compliance  with  the  requirement  that 
the  disclosures  be  provided  in  a  timely 
manner  on  or  with  the  application.  In 
addition,  the  provisions  that  state  that 
electronic  disclosures  may  be  provided 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act  are 
limited  to  situations  where  the 
application  itself  is  in  electronic  form. 
Thus,  if  a  creditor  wanted  to  provide 
electronic  disclosures  for  a  paper 
application  (for  example,  where  a  paper 
application  is  submitted  in  person  at  the 
creditor’s  office),  the  creditor  would 
first  have  to  comply  with  the  E-Sign 
notice  and  consent  requirements. 

Section  202.9  Notifications 

Section  202.9(g)  provides  that  when 
an  application  for  credit  is  submitted 
through  a  third  party  to  more  than  one 
creditor  and  no  credit  is  offered  (or  the 
applicant  does  not  expressly  accept  or 
use  any  credit  offered),  each  creditor 
taking  adverse  action  must  provide  the 
notice  required  by  §  202.9(a),  but  may 
do  so  through  a  third  party.  The  2001 
interim  final  rule  added  a  new 
§  202.9(h)  to  clarify  that  such  third 
parties  may  use  electronic  disclosures  to 
provide  the  required  adverse  action 
notice.  As  proposed  in  April  2007,  this 
provision  is  being  deleted  as 
unnecessary  because  the  E-Sign  Act  is  a 
self-effectuating  statute  and  permits  any 
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person  to  use  electronic  records  subject 
to  the  conditions  set  forth  in  the  Act. 

Section  202.16  Requirements  for 
Electronic  Communication 

Section  202.16  was  added  by  the  2001 
interim  final  rule  to  address  the  general 
requirements  for  electronic 
communications."*  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
§  202.16  from  Regulation  B  and  the 
accompanying  sections  of  the  staff 
commentary.  Creditor  commenters 
largely  supported  the  proposed  deletion, 
and  §  202.16  and  the  accompanying 
commentar}'  are  deleted  in  the  final 
rule. 

In  the  interim  rule,  §  202.16(a) 
defined  the  term  “electronic 
communication”  to  mean  a  message 
transmitted  electronically  that  can  be 
displayed  on  equipment  as  visual  text, 
such  as  a  message  displayed  on  a 
personal  computer  monitor  screen.  The 
deletion  of  §  202.16(a)  does  not  change 
applicable  legal  requirements  under  the 
E-Sign  Act. 

Sections  202.16(b),  (c)  and  (f) 
incorporated  by  reference  provisions  of 
the  E-Sign  Act,  such  as  the  provision 
allowing  disclosures  to  be  provided  in 
electronic  form,  the  requirement  to 
obtain  the  applicant’s  affirmative 
consent  before  providing  such 
disclosures,  and  the  provision  allowing 
electronic  signatures.  The  deletion  of 
these  provisions  has  no  impact  on  the 
general  applicability  of  the  E-Sign  Act  to 
Regulation  B  disclosures. 

The  special  rule  in  §  202.16(c) 
exempting  the  disclosures  relating  to 
adverse  action  in  connection  with 
business  credit,  appraisal  reports,  and 
the  collection  of  monitoring  information 
from  the  E-Sign  Act  consent 
requirements  has  been  eliminated.  The 
special  rule  for  disclosures  relating  to 
adverse  action  notices  provided  in 
connection  with  business  credit  has 
been  removed  because  the  E-Sign  Act’s 
consumer  consent  requirements  do  not 
apply  to  business  credit.  The  special 
rules  for  disclosures  relating  to 
appraisal  reports  and  the  collection  of 
monitoring  information  are  addressed  in 
§  202.4(d)(2)  of  the  final  rule. 

Sections  202.16(d)  and  (e)  of  the 
interim  final  rule  addressed  specific 
timing  and  delivery  requirements  for 
electronic  disclosures  under  Regulation 
B,  such  as  the  requirement  to  send 
disclosures  to  an  applicant’s  e-mail  ■ 
address  (or  post  the  disclosures  on  a 
Web  site  and  send  a  notice  alerting  the 


•*  The  requirements  for  electronic  communication 
were  initially  adopted  in  §202.17.  In  the  Board’s 
comprehensive  review  of  Regulation  B,  this 
provision  was  renumbered  as  §  202.16.  (68  FR 
13144,  March  18,  2003.) 


applicant  to  the  disclosures).  The  Board 
stated  in  the  proposal  that  it  no  longer 
believed  that  these  additional 
provisions  were  necessary  or 
appropriate.  The  Board  noted  that 
electronic  disclosures  have  evolved 
since  2001,  as  industry  and  consumers 
have  gained  experience  with  them,  and 
also  noted  concerns  about  e-mail  related 
to  data  security,  identity  theft,  and 
phishing. 

The  consumer  group  commenters 
urged  the  Board  to  require  the  use  of  e- 
mail  to  provide  required  disclosures  in 
electronic  form,  arguing  that  e-mail  is 
the  only  reliable  way  to  ensure  that 
consumers  are  able  to  actually  access, 
receive,  and  retain  disclosures.  The 
consumer  groups  also  disagreed  with 
the  statement  that  concerns  relating  to 
phishing,  identity  theft,  and  data 
security  are  a  valid  reason  for  not 
requiring  the  use  of  e-mail,  noting  that 
phishing  involves  gathering  information 
from  the  consumer,  while  disclosures 
would  be  provided  to  the  consumer,  and 
need  not  include  sensitive  information. 

While  the  consumer’s  receipt  of  an  e- 
mail  message  that  is  actually  from  the 
consumer’s  creditor  would  not  in 
general  pose  a  security  risk,  consumers 
might  ignore  or  delete  e-mails  from 
creditors  (real  or  purported),  in  order  to 
avoid  falling  victim  to  fraud  schemes. 
Thus,  disclosures  sent  by  consumers’ 
creditors  may  not  receive  the  attention 
they  should.  Consequently,  some 
creditors  may  be  reluctant  to 
communicate  by  e-mail.  To  the  extent 
consumers  are  in.structed  not  to  ignore 
electronic  mail  messages  from  their 
creditors,  the  risk  of  consumers  being 
victimized  by  fraudulent  e-mail  migbt 
be  increased.  In  any  event,  the  Board 
believes  it  is  preferable  not  to  mandate 
the  use  of  any  particular  means  of 
electronic  delivery  of  disclosures,  but 
instead  to  allow  flexibility  for  creditors 
to  use  whatever  method  may  be  best 
suited  to  particular  types  of  disclosure. 

Under  the  April  2007  proposed  rule, 
the  requirement  in  the  2001  interim 
final  rule  for  creditors  to  maintain 
disclosures  posted  on  a  Web  site  for  at 
least  90  days  would  be  deleted.  Creditor 
commenters  supported  the  proposed 
deletion;  consumer  group  commenters 
expressed  concern  about  its  impact  on 
consumers.  The  Board  continues  to 
believe  that  an  appropriate  time  period 
consumers  may  want  electronic 
disclosures  to  be  available  may  vary 
depending  upon  the  type  of  disclosure, 
and  is  reluctant  to  establish  specific 
time  periods  that  would  vary  depending 
on  the  disclosures,  which  would 
increase  the  compliance  burden. 
Therefore,  the  90-day  retention 
provision  is  deleted  as  proposed. 


Nevertheless,  while  the  Board  is  not 
requiring  disclosures  to  be  maintained 
on  an  Internet  Web  site  for  any  specific 
time  period,  the  general  requirements  of 
Regulation  B  continue  to  apply  to 
electronic  disclosures,  such  as  the 
requirement  to  provide  disclosures  to 
consumers  at  certain  specified  times 
and  in  a  form  that  the  consumer  may 
keep.  The  Board  expects  creditors  to 
maintain  disclosures  on  Web  sites  for  a 
reasonable  period  of  time  (which  may 
vary  depending  upon  the  particular 
disclosure)  so  that  consumers  have  an 
opportunity  to  access,  view,  and  retain 
the  disclosures.  As  stated  in  the  April 
2007  proposal,  the  Board  will  monitor 
creditors’  electronic  disclosure  practices 
with  regard  to  the  ability  of  consumers 
to  retain  Regulation  Z  disclosures  and 
would  consider  further  revisions  to  the 
regulation  to  address  this  issue  if 
necessary. 

Section  202.17  Enforcement,  Penalties, 
and  Liabilities 

As  proposed,  §  202.17  is  redesignated 
as  §  202.16  (together  with  the 
corresponding  section  of  the  official 
staff  commentary),  concurrent  with  the 
deletion  of  current  §  202.16,  as 
discussed  above. 

V.  Other  Issues  Raised  by  Commenters 

Clear  and  Conspicuous  Disclosures 

An  issue  raised  in  the  comments  on 
the  April  2007  proposal  related  to  small 
hand-held  electronic  devices  through 
which  consumers  may  conduct  financial 
transactions  using  the  Internet  or  other 
electronic  means  (for  example,  personal 
digital  assistants,  Internet-enabled 
cellphones,  and  similar  devices).  One 
commenter  requested  clarification  on 
whether  creditors  would  be  deemed  to 
comply  with  the  requirement  to  provide 
disclosures  in  a  clear  and  conspicuous 
form,  even  when  the  consumer  views 
them  on  a  small  screen  of  a  hand-held 
electronic  device.  The  commenter  noted 
that  the  creditor  has  no  control  over 
what  devices  consumers  choose  to  use, 
for  example,  to  view  disclosures  on  a 
web  page.  The  Board  believes  that 
disclosures  comply  with  the  “clear  and 
conspicuous”  requirement  as  long  as 
they  are  provided  in  a  manner  such  that 
they  would  be  clear  and  conspicuous 
when  viewed  on  a  typical  home 
personal  computer  monitor. 

Retainable  Form 

Several  industry  commenters 
requested  guidance  on  how  creditors 
can  be  sure  of  meeting  the  requirement 
to  provide  disclosures  in  a  form  that  the 
consumer  can  keep.  Commenters  noted 
that  some  of  the  disclosures  that  are 
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exempted  from  the  E-Sign  requirements 
regarding  notice  and  consent  are 
nevertheless  required  to  be  given  in 
retainable  form  (for  example,  the  notice 
of  right  to  a  copy  of  an  appraisal  report, 
under  §  202.14{a)(2)(i)).  Commenters 
pointed  out  that  the  E-Sign  Act  requires, 
with  regard  to  consumer  disclosures 
generally,  that  a  creditor  disclose  “the 
hardware  and  software  requirements  for 
access  to  and  retention  of  the  electronic 
records”  and  that  the  consumer  consent 
to  electronic  disclosures  “in  a  manner 
that  reasonably  demonstrates  that  the 
consumer  can  access”  the  disclosures 
electronically.  A  commenter  noted  that 
if  the  E-Sign  procedures  are  followed,  a 
creditor  has  some  degree  of  comfort  that 
the  retainability  requirement  has  been 
met;  however,  with  regard  to  disclosures 
that  are  exempted  from  the  E-Sign 
notice  and  consent  provisions  (such  as 
those  under  §  202.14(a)(2)(i)),  it  is  not 
clear  how  the  creditor  can  demonstrate 
compliance  with  the  retainability 
requirement. 

The  consumer  group  commenters 
were  concerned  about  retainability  of 
disclosures  in  light  of  the  deletion  of  the 
requirement  to  maintain  disclosures  on 
a  Web  site  for  at  least  90  days.  They 
urged  that  the  final  regulations  require 
that  disclosures  be  delivered  in  a  format 
that  is  both  downloadable  and  printable. 

The  Board  believes  that  creditors 
satisfy  the  requirement  for  providing 
electronic  disclosures  in  a  form  the 
consumer  can  retain  if  they  are  provided 
in  a  standard  electronic  format  that  can 
be  downloaded  and  saved  or  printed  on 
a  typical  home  personal  computer. 
Typically,  any  document  that  can  be 
downloaded  by  the  consumer  can  also 
be  printed.  The  Board  will,  however, 
monitor  creditors’  practices  to  evaluate 
whether  further  guidance  is  needed  on 
this  issue.  In  a  situation  where  the 
consumer  is  provided  electronic 
disclosures  through  equipment  under 
the  creditor’s  control — such  as  a 
terminal  or  kiosk  in  the  creditor’s 
offices — the  creditor  could,  for  example, 
provide  a  printer  that  automatically 
prints  the  disclosures. 

Expansion  of  Exception  From  E-Sign 
Notice  and  Consent  Requirements 

One  commenter  suggested  that  the 
Board  adopt  an  additional  exception 
from  the  E-Sign  notice  and  consent 
requirements.  Specifically,  the 
commenter  suggested  that  the  regulation 
should  allow  adverse  action  notices  and 
incomplete  application  notices,  under 
§  202.9,  to  be  provided  in  electronic 
form  without  E-Sign  notice  and  consent 
if  the  consumer  applies  online,  or 
applies  by  telephoiie  and  orally 
consents  to  receiving  these  notices 


electronically.  The  commenter  argued 
that  such  an  exception  would  permit 
faster  notice,  and  that  online  credit 
applicants  expect  to  receive 
communications  from  the  creditor 
online.  The  Board  believes  that,  at  this 
time,  there  is  insufficient  evidence  that 
the  consent  requirements  are  a  burden 
on  electronic  commerce  in  this 
situation. 

VI.  Use  of  “Plain  Language” 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  “plain  language”  in  all  proposed 
and  final  rules  published  after  January  - 
1,  2000.  In  the  proposal,  the  Board 
invited  comments  on  whether  the 
proposed  rules  are  clearly  stated  and 
effectively  organized,  and  how  the 
Board  might  make  the  proposed  text 
easier  to  understand.  No  comments 
were  received  on  “plain  language” 
issues  involving  Regulation  B. 

VII.  Final  Regulatory  Flexibility 
Analysis 

The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  (RFA)  in 
connection  with  the  April  2007 
proposal.  The  Board  received  no 
comments  on  its  initial  regulatory 
flexibility  analysis. 

The  RFA  generally  requires  an  agency 
to  perform  an  assessment  of  the  impact 
a  rule  is  expected  to  have  on  small 
entities.  However,  under  section  605(b) 
of  the  RFA,  5  U.S.C.  605(b),  the 
regulatory  flexibility  analysis  otherwise 
required  under  section  604  of  the  RFA 
is  not  required  if  an  agency  certifies, 
along  with  a  statement  providing  the 
factual  basis  for  such  certification,  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  its 
analysis  and  for  the  reasons  stated 
below,  the  Board  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule.  The  Board 
is  adopting  revisions  to  Regulation  B  to 
withdraw  the  2001  interim  final  rule  on 
electronic  communication  and  to  allow 
creditors  to  provide  certain  disclosures 
to  applicants  in  electronic  form  on  or 
with  an  application  that  is  accessed  by 
the  consumer  in  electronic  form  without 
regard  to  the  consumer  consent  and 
other  provisions  of  the  E-Sign  Act.  The 
Board  is  also  clarifying  that  other 
Regulation  B  disclosures  may  be 
provided  to  applicants  in  electronic 
form  in  accordance  with  the  consumer 


consent  and  other  applicable  provisions 
of  the  E-Sign  Act. 

The  ECOA  was  enacted  to  promote 
the  availability  of  credit  to  all 
creditworthy  applicants  without  regard 
to  race,  color,  religion,  national  origin, 
sex,  marital  status,  age,  the  fact  that  all 
or  part  of  the  applicant’s  income  derives 
form  a  public  assistance  program,  or  the 
fact  that  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act.  The  primary 
objective  of  the  ECOA  is  to  prohibit 
creditors  from  discriminating  against 
any  applicant  on  any  of  these  grounds 
with  respect  to  any  aspect  of  a  credit 
transaction.  15  U.S.C.  1691(a).  The 
ECOA  authorizes  the  Board  to  prescribe 
regulations  to  carry  out  the  purposes  of 
the  statute.  15  U.S.C.  169lb(a)(l).  The 
Act  expressly  states  that  the  Board’s 
regulations  may  contain  “such 
classifications,  differentiations,  or  other 
provisions,  *  *  *  as,  in  the  judgment  of 
the  Board,  are  necessary  or  proper  to 
carry  out  the  purposes  of  [the  Act],  to 
prevent  circumvention  or  evasion  [of 
the  Act],  or  to  facilitate  compliance 
[with  the  Act].”  15  U.S.C.  169lb(a)(l). 
The  Board  believes  that  the  proposed 
revisions  to  Regulation  B  discussed 
above  are  within  the  Congress’s  broad 
grant  of  authority  to  the  Board  to  adopt 
provisions  that  carry  out  the  purposes  of 
the  statute. 

2.  Issues  raised  by  comments  in 
response  to  the  initial  regulatory' 
flexibility  analysis.  In  accordance  with 
section  603(a)  of  the  RFA,  the  Board 
conducted  an  initial  regulatory 
flexibility  analysis  in  connection  with 
the  proposed  rule.  The  Board  did  not 
receive  any  comments  on  its  initial 
regulatory'  flexibility  analysis. 

3.  Small  entities  affected  by  the  final 
rule.  The  ability  to  provide  application- 
related  disclosures  in  electronic  form  on 
or  with  an  application  that  is  accessed 
by  the  applicant  in  electronic  form 
applies  to  all  creditors,  regardless  of 
their  size.  Accordingly,  the  final  rule 
would  reduce  burden  and  compliance 
costs  for  small  entities  by  providing 
relief,  to  the  extent  the  E-Sign  Act 
applies  in  these  circumstances.  The 
number  of  small  entities  affected  by  this 
final  rule  is  unknown. 

4.  Other  federal  rules.  The  Board 
believes  no  federal  rules  duplicate, 
overlap,  or  conflict  with  the  final 
revisions  to  Regulation  B. 

5.  Significant  alternatives  to  the 
proposed  revisions.  The  Board  solicited 
comment  on  any  significant  alternatives 
that  could  provide  additional  ways  to 
reduce  regulatory  burden  associated 
with  the  proposed  rule.  Commenters 
suggested  that  in  certain  circumstances 
where  a  consumer  accesses  a  credit 
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application  in  electronic  form,  creditors 
should  be  permitted  to  provide  the 
required  disclosures  in  paper  form 
(rather  than  electronic  form  as  would  be 
required  under  the  proposed  rule).  The 
final  rule  permits  paper  disclosures  in 
certain  circumstances  as  suggested  by 
the  commenters.  A  commenter  also 
suggested  that  in  certain  cases  where  a 
consumer  receives  a  credit  application 
in  paper  form,  creditors  should  be 
permitted  to  provide  the  required 
disclosures  in  electronic  form  without 
the  consumer’s  consent.  The  final  rule 
allows  electronic  disclosures  in  the  case 
of  applications  in  paper  form,  but  only 
if  the  consumer  consents  in  accordance 
with  the  E-Sign  Act. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506;  5  CFR  part  1320  Appendix  A.l), 
the  Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  subject  to  the  PRA  by  this  final 
rulemaking  is  found  in  12  CFR  part  202. 
The  Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0201. 

Section  703(a)(1)  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691b(a)(l)) 
authorizes  the  Board  to  issue  regulations 
to  carry  out  the  provisions  of  the  Act. 
The  purpose  of  the  Act  is  to  ensure  that 
credit  is  made  available  to  all 
creditworthy  customers  without 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex, 
marital  status,  age  (provided  the 
applicant  has  the  capacity  to  contract), 
receipt  of  public  assistance  income,  or 
the  fact  that  the  applicant  has  in  good 
faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act  (15 
U.S.C.  1601  et  seq.).  This  information 
collection  is  mandatory.  Since  the 
Federal  Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
normally  arises.  However,  in  the  event 
the  Board  were  to  retain  records  during 
the  course  of  an  examination,  the 
information  may  be  protected  from 
disclosure  under  the  exemptions  (b)(4), 
(6),  and  (8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522  (b)).  The 
adverse  action  disclosure  is  confidential 
between  the  creditor  and  the  consumer 
involved. 

Regulation  B  applies  to  all  types  of 
creditors,  not  just  state  member  banks. 
However,  under  the  Paperwork 
Reduction  Act,  the  Federal  Reserve 
accounts  for  the  burden  of  the 


paperwork  associated  with  the 
regulation  only  for  entities  that  are 
supervised  by  the  Federal  Reserve. 
Appendix  A  of  Regulation  B  defines 
these  creditors  as  state  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act.  Other  federal 
agencies  account  for  the  paperwork 
burden  for  the  institutions  they 
supervise.  Creditors  are  required  to 
retain  records  for  12  to  25  months  as 
evidence  of  compliance. 

The  annual  burden  is  estimated  to  be 
165,630  hours  for  the  1,172  Federal 
Reserve-supervised  creditors  that  are 
respondents  for  purposes  of  the  PRA.  As 
mentioned  in  the  Preamble,  on  April  30, 
2007,  a  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(72  FR  21125).  No  comments 
specifically  addressing  the  burden 
estimate  were  received. 

The  Federal  Reserv'e  has  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0201),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  banking.  Civil  rights. 
Credit,  Federal  Reserve  System,  Marital 
status  discrimination.  Penalties, 
Religious  discrimination.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  202  as  set  forth  below: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  (REGULATION  B) 

■  1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1691-1691f. 

■  2.  Section  202.4  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§202.4  General  rules. 

*  *  "k  *  * 

(d)  Form  of  disclosures — (1)  General 
rule.  A  creditor  that  provides  in  writing 


any  disclosures  or  information  required 
by  this  regulation  must  provide  the 
disclosures  in  a  clear  and  conspicuous 
manner  and,  except  for  the  disclosures 
required  by  §§  202.5  and  202.13,  in  a 
form  the  applicant  may  retain. 

(2)  Disclosures  in  electronic  form.  The 
disclosures  required  by  this  part  that  are 
required  to  be  given  in  writing  may  be 
provided  to  the  applicant  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(E-Sign  Act)  (15  U.S.C.  7001  et  seq.]. 
Where  the  disclosures  under 
§§  202.5(b)(1),  202.5(b)(2),  202.5(d)(1), 
202.5(d)(2),  202.13,  and  202.14(a)(2)(i) 
accompany  an  application  accessed  by 
the  applicant  in  electronic  form,  these 
disclosures  may  be  provided  to  the 
applicant  in  electronic  form  on  or  with 
the  application  form,  without  regard  to 
the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act. 
***** 

§  202.9  [Removed] 

■  3.  Section  202.9  is  amended  by 
removing  paragraph  (h). 

§202.16  [Removed] 

■  4.  Section  202.16  is  removed. 

§202.17  [Redesignated] 

■  5.  Section  202.17  is  redesignated  as 
§202.16. 

■  6.  In  Supplement  I  to  Part  202,  the 
following  amendments  are  made: 

■  a.  In  Section  202.4 — General  Rules, 
under  Paragraph  (4)(d),  new  paragraph 
2.  is  added. 

■  b.  Section  202.16 — Requirements  for 
Electronic  Communication  is  removed; 

■  c.  Section  202.17 — Enforcement, 
Penalties,  and  Liabilities  is  redesignated 
as  section  202.16. 

The  amendments  to  read  as  follows: 

SUPPLEMENT  I  TO  PART  202— 
OFFICIAL  STAFF  INTERPRETATIONS 
*  *  *  *  *  • 

Section  202.4 — General  Rules 
***** 

Paragraph  (4)(d) 

***** 

2.  Form  of  disclosures.  Whether  the 
disclosures  required  to  be  on  or  with  an 
application  must  be  in  electronic  form 
depends  upon  the  following: 

i.  If  an  applicant  accesses  a  credit 
application  electronically  other  than  in- 
person  in  a  creditor’s  office  (covered  under 
ii.  below),  such  as  online  at  a  home 
computer,  the  creditor  must  provide  the 
disclosures  in  electronic  form  (such  as  with 
the  application  form  on  its  Web  site)  in  order 
to  meet  the  requirement  to  provide 
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disclosures  in  a  timely  manner  on  or  with  the 
application.  If  the  creditor  instead  mailed 
paper  disclosures  to  the  applicant,  this 
requirement  would  not  be  met. 

ii.  In  contrast,  if  an  applicant  is  physically 
present  in  the  creditor’s  office,  and  accesses 
a  credit  application  electronically,  such  as 
via  a  terminal  or  kiosk,  the  creditor  may 
provide  disclosures  in  either  electronic  or 
paper  form,  provided  the  creditor  complies 
with  the  timing,  delivery,  and  retainability 
requirements  of  the  regulation. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31,  2007. 
Jennifer  }.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-21697  Filed  11-8-07;  8:45  am] 
BILLING  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 
12CFR  Part  205 

[Regulation  E;  Docket  No.  R-1282] 
Electronic  Fund  Transfer 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  amending 
Regulation  E,  which  implements  the 
Electronic  Fund  Transfer  Act,  and  the  - 
official  staff  commentary  to  the 
regulation,  to  withdraw  portions  of  the 
interim  final  rules  for  the  electronic 
delivery  of  disclosures  issued  March  30, 
2001.  The  interim  final  rules  addressed 
the  timing  and  delivery  of  electronic 
disclosures,  consistent  with  the 
requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act).  Because 
compliance  with  the  2001  interim  final 
rules  has  not  been  mandatory, 
withdrawal  of  these  provisions  from  the 
Code  of  Federal  Regulations  reduces 
confusion  about  the  status  of  the 
provisions  and  simplifies  the  regulation. 
Similar  rules  are  being  adopted  under 
other  consumer  fair  lending  and 
financial  services  regulations 
administered  by  the  Board. 

DATES:  The  final  rule  is  effective 
December  10,  2007.  The  mandatory 
compliance  date  is  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202) 452-2412  or  (202) 452-3667.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 


I.  Statutory  Background 

The  purpose  of  the  Electronic  Fund 
Transfer  Act  (EFTA),  15  U.S.C.  1693  et 
seq.,  is  to  provide  a  basic  framework 
establishing  the  rights,  liabilities,  and 
responsibilities  of  participants  in 
electronic  fund  transfer  (EFT)  systems, 
and  to  provide  individual  consumer 
rights.  The  Board’s  Regulation  E  (12 
CFR  part  205)  implements  the  EFTA. 
Examples  of  types  of  transfers  covered 
by  the  EFTA  and  Regulation  E  include 
transfers  initiated  through  an  automated 
teller  machine  (ATM),  point-of-sale 
(POS)  terminal,  automated 
clearinghouse  (ACH),  telephone  bill- 
payment  plan,  or  remote  banking 
service.  The  EFTA  and  Regulation  E 
require  financial  institutions  to  provide 
certain  disclosures  to  consumers  in 
writing,  including  but  not  limited  to 
initial  disclosures  of  terms  and 
conditions  of  an  EFT  service, 
documentation  of  EFTs  by  means  of 
terminal  receipts  and  periodic  account 
activity  statements,  and  change  in  terms 
notices.  Certain  persons  other  than 
financial  institutions  are  also  required 
to  comply  with  specific  disclosure 
provisions  of  Regulation  E. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (the  E-Sign 
Act),  15  U.S.C.  7001  et  seq.,  was  enacted 
in  2000.  The  E-Sign  Act  provides  that 
electronic  documents  and  electronic 
signatures  have  the  same  validity  as 
paper  documents  and  handwritten 
signatures.  The  E-Sign  Act  contains 
special  rules  for  the  use  of  electronic 
disclosures  in  consumer  transactions. 
Under  the  E-Sign  Act,  consumer 
disclosures  required  by  other  laws  or 
regulations  to  be  provided  or  made 
available  in  writing  may  be  provided  or 
made  available,  as  applicable,  in 
electronic  form  if  the  consumer 
affirmatively  consents  after  receiving  a 
notice  that  contains  certain  information 
specified  in  the  statute,  and  if  certain 
other  conditions  are  met. 

The  E-Sign  Act,  including  the  special 
consumer  notice  and  consent 
provisions,  became  effective  October  1, 
2000,  and  did  not  require  implementing 
regulations.  Thus,  financial  institutions 
are  currently  permitted  to  provide  in 
electronic  form  any  disclosures  that  are 
required  to  be  provided  or  made 
available  to  the  consumer  in  writing 
under  Regulation  E  if  the  consumer 
affirmatively  consents  to  receipt  of 
electronic  disclosures  in  the  manner 
required  by  section  101(c)  of  the  E-Sign 
Act. 


II.  Board  Proposals  and  Interim  Rules 
Regarding  Electronic  Disclosures 

On  April  4,  2001,  the  Board  published 
for  comment  interim  final  rules  to 
establish  uniform  standards  for  the 
electronic  delivery  of  disclosures 
required  under  Regulation  E  (66  FR 
17786).  Similar  interim  final  rules  for 
Regulations  B,  M,  Z,  and  DD 
(implementing  the  Equal  Credit 
Opportunity  Act,  the  Consumer  Leasing 
Act,  the  Truth  in  Lending  Act,  and  the 
Truth  in  Savings  Act,  respectively)  were 
published  on  March  30,  2001  (66  FR 
17322  and  66  FR  17329)  (Regulations  M 
and  Z,  respectively),  and  April  4,  2001 
(66  FR  17779  and  66  FR  17795) 
(Regulations  B  and  DD,  respectively). 
Each  of  the  interim  final  rules 
incorporated,  but  did  not  interpret,  the 
requirements  of  the  E-Sign  Act. 

Financial  institutions  and  other  persons, 
as  applicable,  generally  were  required  to 
obtain  consumers’  affirmative  consent  to 
provide  disclosures  electronically, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  The  interim  final  rules  also 
incorporated  many  of  the  provisions 
that  were  part  of  earlier  regulatory 
proposals  issued  by  the  Board  regarding 
electronic  disclosures.^ 

Under  the  2001  interim  final  rules, 
disclosures  could  be  sent  to  an  e-mail 
address  designated  by  the  consumer,  or 
could  be  made  available  at  another 
location,  such  as  an  Internet  Web  site. 

If  the  disclosures  were  not  sent  by  e- 
mail,  financial  institutions  would  have 
to  provide  a  notice  to  consumers 
(typically  by  e-mail)  alerting  them  to  the 
availability  of  the  disclosures. 
Disclosures  posted  on  a  Web  site  would 
have  to  be  available  for  at  least  90  days 
to  allow  consumers  adequate  time  to 
access  and  retain  the  information. 
Institutions  also  would  be  required  to 
make  a  good  faith  attempt  to  redeliver 
electronic  disclosures  that  were 
returned  undelivered,  using  the  address 
information  available  in  their  files. 

Commenters  on  the  interim  final  rules 
identified  significant  operational  and 
information  security  concerns  with 
respect  to  the  requirement  to  send  the 
disclosure  or  an  alert  notice  to  an  e-mail 
address  designated  by  the  consumer. 


'  On  May  2,  1996,  the  Board  proposed  to  amend 
Regulation  E  to  permit  financial  institutions  to 
provide  disclosures  by  sending  them  electronically 
(61  FR  19696).  Based  on  comments  received,  in 
1998  the  Board  published  an  interim  rule 
permitting  the  electronic  delivery  of  disclosures 
under  Regulation  E  (63  FR  14528,  March  25,  1998) 
and  similar  proposals  under  Regulations  B,  M,  Z, 
and  DD  (63  FR  14552,  14538,  14.548,  and  14533, 
respectively,  March  25,  1998).  Based  on  comments 
received  on  the  1998  proposals,  in  1999  the  Board 
published  revised  proposals  under  Regulations  B,  E, 
M,  Z.  and  DD  (64  FR  49688.  49699,  49713,  49722 
and  49740,  respectively,  September  14,  1999). 
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For  example,  commenters  stated  that 
some  consumers  who  choose  to  receive 
electronic  disclosures  do  not  have  e- 
mail  addresses  or  may  not  want 
personal  financial  information  sent  to 
them  by  e-mail.  Commenters  also  noted 
that  e-mail  is  not  a  secure  medium  for 
delivering  confidential  information  and 
that  consumers’  e-mail  addresses 
frequently  change.  The  commenters  also 
opposed  the  requirement  for  redelivery 
in  the  event  a  disclosure  was  returned 
undelivered.  In  addition,  many 
commenters  asserted  that  making  the 
disclosures  available  for  at  least  90  days, 
as  required  by  the  interim  final  rule, 
would  increase  costs  and  would  not  be 
necessary  for  consumer  protection. 

In  August  2001,  in  response  to 
comments  received,  the  Board  lifted  the 
previously  established  October  1,  2001 
mandatory  compliance  date  for  all  of  the 
interim  final  rules.  (66  FR  41439, 

August  8,  2001.)  Thus,  institutions  are 
not  required  to  comply  with  the  interim 
final  rules.  Since  that  time,  the  Board 
had  not  taken  further  action  with 
respect  to  the  interim  final  rules  on 
electronic  disclosures  in  order  to  allow 
electronic  commerce,  including 
electronic  disclosure  practices,  to 
continue  to  develop  without  regulatory 
intervention  and  to  allow  the  Board  to 
gather  further  information  about  such 
practices. 

In  April  2007,  the  Board  proposed  to 
amend  Regulation  E  and  the  official  staff 
commentary  by  (1)  withdrawing 
portions  of  the  2001  interim  final  rule 
that  restate  or  cross-reference  provisions 
of  the  E-Sign  Act  and  accordingly  are 
unnecessary;  (2)  withdrawing  other 
portions  of  the  interim  final  rule  that  the 
Board  now  believes  may  impose  undue 
burdens  on  electronic  banking  and 
commerce  and  may  be  unnecessary  for 
consumer  protection;  and  (3)  adding 
certain  provisions  to  provide  guidance 
regarding  electronic  disclosures.  (72  FR 
21131,  April  30,  2007.)  Similar 
amendments  were  also  proposed  by  the 
Board  under  Regulations  B,  M,  Z,  and 
DD.  (72  FR  21125,  72  FR  21135,  72  FR 
21141,  and  72  FR  21155,  respectively). 

III.  Summary  of  the  Final  Rule 

The  Board  received  about  25 
comments  on  the  April  2007  proposal, 
primarily  from  financial  institutions  and 
their  representatives.  Most  of  the 
financial  industry  commenters  generally 
supported  the  proposal,  although  some 
provided  suggestions  for  clarifications 
or  changes  to  particular  elements  of  the 
proposal.  A  comment  letter  was  also 
submitted  on  behalf  of  four  consumer 
groups.  The  consumer  group 
commenters  suggested  a  number  of 
changes  to  strengthen  consumer 


protections.  The  comments  are 
discussed  in  more  detail  in  the  Section- 
by-Section  Analysis  below. 

For  the  reasons  discussed  below,  the 
Board  is  now  adopting  amendments  to 
Regulation  E  in  final  form,  largely  as 
proposed  in  April  2007.  As  stated  in  the 
proposal,  because  compliance  with  the 
2001  interim  final  rules  has  not  been 
mandatory,  the  final  rule  will  reduce 
confusion  about  the  status  of  the 
electronic  disclosure  provisions  and 
simplify  the  regulation.  (Certain 
provisions  in  the  2001  interim  rules, 
including  provisions  addressing  foreign 
language  disclosures,  were  not  affected 
by  the  lifting  of  the  mandatory 
compliance  date  and  became  final  in 
2001;  thus,  those  provisions  are  not 
dealt  with  in  this  rulemaking.) 

Since  2001,  industry  and  consumers 
have  gained  considerable  experience 
with  electronic  disclosures.  During  that 
period,  the  Board  has  received  no 
indication  that  consumers  have  been 
harmed  by  the  fact  that  compliance  with 
the  interim  final  rules  is  not  mandatory. 
The  Board  also  has  reconsidered  certain 
aspects  of  the  interim  final  rules,  such 
as  sending  disclosures  by  e-mail,  in 
light  of  concerns  about  data  security, 
identity  theft,  and  “phishing”  (i.e., 
prompting  consumers  to  reveal 
confidential  personal  or  financial 
information  through  fraudulent  e-mail 
requests  that  appear  to  originate  from  a 
financial  institution,  government 
agency,  or  other  trusted  entity)  that  have 
become  more  pronounced  since  2001. 
The  Board  is  eliminating  certain  aspects 
of  the  2001  interim  final  rules,  such  as 
provisions  regarding  the  availability  and 
retention  of  electronic  disclosures,  as 
unnecessary  in  light  of  current  industry 
practices. 

Finally,  as  proposed,  certain 
provisions  that  restate  or  cross-reference 
the  E-Sign  Act’s  general  rules  regarding 
electronic  disclosures  (including  the 
consumer  consent  provisions)  and 
electronic  signatures  are  being  deleted 
as  unnecessary,  because  the  E-Sign  Act 
is  a  self-effectuating  statute.  The 
revisions  to  Regulation  E  and  the  official 
staff  commentary  are  described  more 
fully  below  in  the  Section-by-Section 
Analysis. 

IV.  Section-by-Section  Analysis 

12  CFR  Part  205  (Regulation  E) 

Section  205.4  General  Disclosure 
Requirements;  Jointly  Offered  Services 

Section  205.4  contains  the  general 
disclosure  requirements  under 
Regulation  E,  including  provisions 
relating  to  the  form  of  disclosure. 

Section  205.4(a)(1)  generally  requires 
financial  institutions  to  provide 


disclosures  in  writing  and  in  a  form  that 
the  consumer  may  keep.  As  proposed, 
the  Board  is  revising  §  205.4(a)(1)  to 
clarify  that  institutions  may  provide 
disclosures  to  consumers-  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act.  Some 
institutions  may  provide  disclosures  to 
consumers  both  in  paper  and  electronic 
form  and  rely  on  the  paper  form  of  the 
disclosures  to  satisfy  their  compliance 
obligations.  For  those  institutions,  the 
duplicate  electronic  form  of  the 
disclosures  may  be  provided  to 
consumers  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
satisfy  the  regulation’s  disclosure 
requirements. 

Section  205.4(c)  in  the  2001  interim 
final  rule  refers  to  §  205.17,  the  section 
of  the  interim  final  rule  setting  forth 
general  rules  for  electronic  disclosures. 
Because  the  Board  is  deleting  §  205.17, 
as  discussed  below,  the  Board  is  also 
deleting  §  205.4(c),  as  proposed. 

Sections  205.4(d)  (multiple  accounts 
and  account  holders)  and  (e)  (services 
offered  jointly)  are  renumbered  as 
§§  205.4(c)  and  (d)  respectively. 

Section  205.17  Requirements  for 
Electronic  Communication 

Section  205.17  was  added  by  the  2001 
interim  final  rule  to  address  the  general 
requirements  for  electronic 
communications.  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
§  205.17  from  Regulation  E  and  the 
accompanying  sections  of  the  staff 
commentary.  Financial  institution 
commenters  largely  supported  the 
proposed  deletion,  and  §  205.17  and  the 
accompanying  commentary  are  deleted 
in  the  final  rule,  reserving  that  section 
for  future  use. 

In  the  interim  rule,  §  205.17(a) 
defined  the  term  “electronic 
communication”  to  mean  a  message 
transmitted  electronically  that  can  be 
displayed  on  equipment  as  visual  text, 
such  as  a  message  displayed  on  a 
personal  computer  monitor  screen.  The 
deletion  of  §  205.17(a)  does  not  change 
applicable  legal  requirements  under  the 
E-Sign  Act. 

Section  205.17(b)  incorporated  by 
reference  the  provisions  of  the  E-Sign 
Act,  such  as  the  provision  allowing 
disclosures  to  be  provided  in  electronic 
form.  The  deletion  of  this  provision  has 
no  impact  on  the  general  applicability  of 
the  E-Sign  Act  to  Regulation  E 
disclosures.  Section  205.17(e)  was 
added  in  the  2001  interim  final  rule  to 
clarify  that  persons,  other  than  financial 
institutions,  that  are  required  to  comply 
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with  the  regulation  may  use  electronic 
disclosures.  This  provision  is  deleted  as 
unnecessary  because  the  E-Sign  Act  is  a 
self-effectuating  statute  and  permits  any 
person  to  use  electronic  records  subject 
to  the  conditions  set  forth  in  the  Act. 

Sections  205.17(c)  and  (d)  addressed 
specific  timing  and  delivery 
requirements  for  electronic  disclosures 
under  Regulation  E,  such  as  the 
requirement  to  send  disclosures  to  a 
consumer’s  e-mail  address  (or  post  the 
disclosures  on  a  Web  site  and  send  a 
notice  alerting  the  consumer  to  the 
disclosures).  The  Board  stated  in  the 
proposal  that  it  no  longer  believed  that 
these  additional  provisions  were 
necessary  or  appropriate.  The  Board 
noted  that  electronic  disclosures  have 
evolved  since  2001,  as  industry  and 
consumers  have  gained  experience  with 
them,  and  also  noted  concerns  about  e- 
mail  related  to  data  security,  identity 
theft,  and  phishing. 

The  consumer  group  commenters 
urged  the  Board  to  require  the  use  of  e- 
mail  to  provide  required  disclosures  in 
electronic  form,  arguing  that  e-mail  is 
the  only  reliable  way  to  ensure  that 
consumers  are  able  to  actually  access, 
receive,  and  retain  disclosures.  The 
consumer  groups  also  disagreed  with 
the  statement  that  concerns  relating  to 
phishing,  identity  theft,  and  data 
security  are  a  valid  reason  for  not 
requiring  the  use  of  e-mail,  noting  that 
phishing  involves  gathering  information 
from  the  consumer,  while  disclosures 
would  be  provided  to  the  consumer,  and 
need  not  include  sensitive  information. 

While  the  consumer’s  receipt  of  an  e- 
mail  message  that  is  actually  from  the 
consumer’s  financial  institution  would 
not  in  general  pose  a  security  risk, 
consumers  might  ignore  or  delete  e- 
mails  from  financial  institutions  (real  or 
purported),  in  order  to  avoid  falling 
victim  to  fraud  schemes.  Thus, 
disclosures  sent  by  consumers’  financial 
institutions  may  not  receive  the 
attention  they  should.  Consequently, 
some  financial  institutions  may  be 
reluctant  to  communicate  by  e-mail.  To 
the  extent  consumers  are  instructed  not 
to  ignore  electronic  mail  messages  from 
their  financial  institutions,  the  risk  of 
consumers  being  victimized  by 
fraudulent  e-mail  might  be  increased.  In 
any  event,  the  Board  believes  it  is 
preferable  not  to  mandate  the  use  of  any 
particular  means  of  electronic  delivery 
of  disclosures,  but  instead  to  allow 
flexibility  for  institutions  to  use 
whatever  method  may  be  best  suited  to 
particular  types  of  disclosure  (for 
example,  account-opening,  periodic 
statements,  or  change  in  terms). 

With  regard  to  the  requirement  to 
attempt  to  redeliver  returned  electronic 


disclosures,  institutions  would  be 
required  to  search  their  files  for  an 
additional  e-mail  address  to  use,  and 
might  be  required  to  use  a  postal  mail 
address  for  redelivery  if  no  additional  e- 
mail  address  was  available.  As  stated  in 
the  April  2007  proposal,  the  Board 
continues  to  believe  that  both 
requirements  would  likely  be  unduly 
burdensome. 

Under  the  April  2007  proposed  rule, 
the  requirement  in  the  2001  interim 
final  rule  for  institutions  to  maintain 
disclosures  posted  on  a  Web  site  for  at 
least  90  days  would  be  deleted. 

Financial  institution  commenters 
supported  the  proposed  deletion; 
consumer  group  commenters  expressed 
concern  about  its  impact  on  consumers. 
As  stated  in  the  proposal,  based  on  a 
review  of  industry  practices,  it  appears 
that  many  institutions  maintain 
disclosures  posted  on  an  Internet  Web 
site  for  several  months,  and,  in  a 
number  of  cases,  for  more  than  a  year. 
For  example,  it  appears  that  institutions 
that  offer  online  periodic  statements  to 
consumers  typically  make  those 
statements  available  without  charge  for 
six  months  or  longer  in  electronic  form. 
This  practice  has  developed  even 
though  Regulation  E  does  not  currently 
require  institutions  to  maintain 
disclosures  for  any  specific  period  of 
time.  In  addition,  the  Board  continues  to 
believe  that  an  appropriate  time  period 
consumers  may  want  electronic 
disclosures  to  be  available  may  vary 
depending  upon  the  type  of  disclosure, 
and  is  reluctant  to  establish  specific 
time  periods  that  would  vary  depending 
on  the  disclosures,  which  would 
increase  the  compliance  burden. 
Therefore,  the  90-day  retention 
provision  is  deleted  as  proposed. 

Nevertheless,  while  the  Board  is  not 
requiring  disclosures  to  be  maintained 
on  an  Internet  Web  site  for  any  specific 
time  period,  the  general  requirements  of 
Regulation  E  continue  to  apply  to 
electronic  disclosures,  such  as  the 
requirement  to  provide  disclosures  to 
consumers  at  certain  specified  times 
and  in  a  form  that  the  consumer  may 
keep.  The  Board  expects  institutions  to' 
maintain  disclosures  on  Web  sites  for  a 
reasonable  period  of  time  (which  may 
vary  depending  upon  the  particular 
disclosure)  so  that  consumers  have  an 
opportunity  to  access,  view,  and  retain 
the  disclosures.  As  stated  in  the  April 
2007  proposal,  the  Board  will  monitor 
institutions’  electronic  disclosure 
practices  with  regard  to  the  ability  of 
consumers  to  retain  Regulation  E 
disclosures  and  would  consider  further 
revisions  to  the  regulation  to  address 
this  issue  if  necessary. 


V.  Other  Issues  Raised  by  Commenters 

Clear  and  Readily  Understandable 
Disclosures 

An  issue  raised  in  the  comments  on 
the  April  2007  proposal  related  to  small 
hand-held  electronic  devices  through 
which  consumers  may  conduct  financial 
transactions  using  the  Internet  or  other 
electronic  means  (for  example,  Internet- 
enabled  cellphones,  personal  digital 
assistants,  and  similar  devices).  One 
commenter  requested  clarification  on 
whether  financial  institutions  would  be 
deemed  to  comply  with  the  requirement 
to  provide  disclosures  in  a  clear  and 
readily  understandable  form,  even  when 
the  consumer  views  them  on  a  small 
screen  of  a  hand-held  electronic  device. 
The  commenter  noted  that  the 
institution  has  no  control  over  what 
devices  consumers  choose  to  use,  for 
example,  to  view  disclosures  on  a  web 
page.  The  Board  believes  that 
disclosures  comply  with  the  “clear  and 
readily  understandable”  requirement  as 
long  as  they  are  provided  in  a  manner 
such  that  they  would  be  clear  and 
readily  understandable  when  viewed  on 
a  typical  home  personal  computer 
monitor. 

Retainable  Form 

Several  industry  commenters 
requested  guidance  on  how  financial 
institutions  can  be  sure  of  meeting  the 
requirement  to  provide  disclosures  in  a 
form  that  the  consumer  can  keep.  The 
consumer  group  commenters  were 
concerned  about  retainability  of 
disclosures  in  light  of  the  deletion  of  the 
requirement  to  maintain  disclosures  on 
a  Web  site  for  at  least  90  days.  They 
urged  that  the  final  regulations  require 
that  disclosures  be  delivered  in  a  format 
that  is  both  downloadable  and  printable. 

The  Board  believes  that  institutions 
satisfy  the  requirement  for  providing 
electronic  disclosures  in  a  form  the 
consumer  can  retain  if  they  are  provided 
in  a  standard  electronic  format  that  can 
be  downloaded  and  saved  or  printed  on 
a  typical  home  personal  computer. 
Typically  any  document  that  can  be 
downloaded  by  the  consumer  can  also 
be  printed.  The  Board  will,  however, 
monitor  financial  institutions’  practices 
to  evaluate  whether  further  guidance  is 
needed  on  this  issue.  In  a  situation 
where  the  consumer  is  provided 
electronic  disclosures  through 
equipment  under  the  institution’s 
control — such  as  a  terminal  or  kiosk  in 
the  institution’s  offices — the  institution 
could,  for  example,  provide  a  printer 
that  automatically  prints  the 
disclosures. 


Federal  Register/ Vol.  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


63455 


Exceptions  From  E-Sign  Notice  and 
Consent  Requirements 

A  few  commenters  suggested  that  the 
Board  adopt  various  exceptions  from  the 
E-Sign  notice  and  consent  requirements. 
Some  of  these  commenters  encouraged 
the  Board  to  allow  the  delivery  of  the 
Regulation  E  account-opening 
disclosures  under  §  205.7  (as  well  as 
similar  disclosures  under  the  other  four 
regulations  involved  in  the  parallel 
rulemakings)  electronically,  without 
regard  to  the  consumer  consent 
provisions  of  E-Sign?  using  the  Board’s 
authority  under  the  E-Sign  Act  as  well 
as  the  statutes  underlying  the 
regulations.  One  of  the  commenters 
asserted  that,  since  Internet  commerce 
has  expanded  greatly  over  the  past  few 
years,  when  consumers  choose  to 
conduct  financial  transactions  online, 
they  presume  that  they  will  receive 
related  disclosures  online  as  well.  Other 
suggested  exceptions  from  the  E-Sign 
consent  provisions  included  (1)  the 
copy  of  a  consumer’s  written 
authorization  for  recurring  dehits  under 
§  205.10(b)  and  (2)  the  notice  of 
recurring  debits  varying  in  amount 
under  §  205.10(d).  The  commenter 
suggesting  the  latter  exception  also 
recommended  that  the  regulation  permit 
the  notice  to  be  given  orally,  such  as  by 
toll-free  telephone.  The  Board  believes 
that,  at  this  time,  there  is  insufficient 
evidence  that  the  consent  requirements 
are  a  burden  on  electronic  commerce  in 
these  situations. 

VI.  Use  of  “Plain  Language’’ 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  “plain  language”  in  all  proposed 
and  final  rules  published  after  January 
1,  2000.  In  the  proposal,  the  Board 
invited  comments  on  whether  the 
proposed  rules  are  clearly  stated  and 
effectively  organized,  and  how  the 
Board  might  make  the  proposed  text 
easier  to  understand.  No  comments 
were  received  on  “plain  language” 
issues  involving  Regulation  E. 

VII.  Final  Regulatory  Flexibility 
Analysis 

The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  (RFA)  in 
connection  with  the  April  2007 
proposal.  The  Board  received  no 
comments  on  its  initial  regulatory 
flexibility  analysis. 

The  RFA  generally  requires  an  agency 
to  perform  an  assessment  of  the  impact 
a  rule  is  expected  to  have  on  small 
entities.  However,  under  section  605(b) 
of  the  RFA,  5  U.S.C.  605(b),  the 


regulatory  flexibility  analysis  otherwise 
required  under  section  604  of  the  RFA 
is  not  required  if  an  agency  certifies, 
along  with  a  statement  providing  the 
factual  basis  for  such  certification,  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  its 
analysis  and  for  the  reasons  stated 
below,  the  Board  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule.  The  Board 
is  adopting  revisions  to  Regulation  E  to 
withdraw  the  2001  interim  final  rule  on 
electronic  communication.  The  Board  is 
also  clarifying  that  Regulation  E 
disclosures  may  be  provided  to 
consumers  in  electronic  form  in 
accordance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act. 

The  EFTA  was  enacted  to  provide  a 
basic  framework  establishing  the  rights, 
liabilities,  and  responsibilities  of 
participants  in  electronic  fund  transfer 
(EFT)  systems.  The  primary  purpose  of 
the  act  is  the  provision  of  individual 
consumer  rights.  15  U.S.C.  1593.  The 
EFTA  authorizes  the  Board  to  prescribe 
regulations  to  carry  out  the  purposes  of 
the  statute.  15  U.S.C.  1693b.  The  Act 
expressly  states  that  the  Board’s 
regulations  may  contain  “such 
classifications,  differentiations,  or  other 
provisions,  *  *  *  as,  in  the  judgment  of 
the  Board,  are  necessary  or  proper  to 
carry  out  the  purposes  of  [the  Act],  to 
prevent  circumvention  or  evasion  [of 
the  Act],  or  to  facilitate  compliance 
[with  the  Act].”  15  U.S,C.  1693b(c).  The 
Board  believes  that  the  revisions  to 
Regulation  E  discussed  above  are  within 
Congress’s  broad  grant  of  authority  to 
the  Board  to  adopt  provisions  that  carry 
out  the  purposes  of  the  statute. 

2.  Issues  raised  by  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis.  In  accordance  with 
section  603(a)  of  the  RFA,  the  Board 
conducted  an  initial  regulatory 
flexibility  analysis  in  connection  with 
the  proposed  rule.  The  Board  did  not 
receive  any  comments  on  its  initial 
regulatory  flexibility  analysis. 

3.  Small  entities  affected  by  the  final 
rule.  The  final  rule  deletes  provisions  of 
Regulation  E  that  are  not  in  effect  on  a 
mandatory  basis  and,  accordingly,  the 
final  rule  does  not  change  the  legal 
requirements  applicable  to  any  financial 
institutions,  regardless  of  their  size. 
Therefore,  the  final  rule  would  not  have 
a  significant  economic  impact  on  small 
entities.  The  number  of  small  entities 
affected  by  this  final  rule  is  unknown. 


4.  Other  federal  rules.  The  Board 
believes  no  federal  rules  duplicate, 
overlap,  or  conflict  with  the  final 
revisions  to  Regulation  E. 

5.  Significant  alternatives  to  the 
proposed  revisions.  The  Board  solicited 
comment  on  any  significant  alternatives 
that  could  provide  additional  ways  to 
reduce  regulatory  burden  associated 
with  the  proposed  rule.  Commenters  did 
not  suggest  any  significant  alternatives 
to  the  proposed  rule. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
3506;  5  CFR  Part  1320  Appendix  A.l), 
the  Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  subject  to  the  PRA  by  this  final 
rulemaking  is  found  in  12  CFR  Part  205. 
The  Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0200. 

Section  904  of  the  Electronic  Fund 
Transfer  Act  (EFTA)  (15  U.S.C.  1693b) 
authorizes  the  Board  to  issue  regulations 
to  carry  out  the  purposes  of  the  Act. 

This  information  collection  is 
mandatory.  Since  the  Federal  Reserve 
does  not  collect  any  information,  no 
issue  of  confidentiality  normally  arises. 
However,  in  the  event  the  Board  were  to 
retain  records  during  the  course  of  an 
examination,  the  information  may  be 
protected  from  disclosure  under 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (b)(4),  (6),  and  (8)).  The  disclosures 
required  by  the  rule  and  information 
about  error  allegations  and  their 
resolution  are  confidential  between  the 
institution  and  the  consumer. 

The  EFTA  and  Regulation  E  are 
designed  to  ensure  adequate  disclosure 
of  basic  terms,  costs,  and  rights  relating 
to  electronic  fund  transfer  (EFT) 
services  provided  to  consumers. 
Institutions  offering  EFT  services  must 
disclose  to  consumers  certain 
information,  including:  initial  and 
updated  EFT  terms,  transaction 
information,  periodic  statements  of 
activity,  the  consumer’s  potential 
liability  for  unauthorized  transfers,  and 
error  resolution  rights  and  procedures. 
These  disclosures  are  triggered  by 
certain  events  specified  in  the  EFTA 
and  Regulation  E.  Institutions  are 
required  to  retain  evidence  of 
compliance  for  not  less  than  two  years 
from  the  date  that  disclosures  are 
required  to  be  made  or  action  is 
required  to  be  taken;  however,  the 
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regulation  does  not  specify  the  types  of 
records  that  must  be  retained.  To  ease 
institutions'  burden  and  cost  of 
complying  with  the  disclosure 
requirements  of  Regulation  E 
(particularly  for  small  entities),  the 
Federal  Reserve  publishes  model  forms 
and  disclosure  clauses.  Regulation  E 
applies  to  all  financial  institutions  that 
engage  in  EFT  transactions.  The  Board 
has  determined  that  no  new 
requirements  or  revisions  to  existing 
requirements  are  contained  in  this  final 
rulemaking. 

The  estimated  annual  burden  for  the 
entities  supervised  by  the  Federal 
Reserve  is  approximately  74,141  hours 
for  the  1,172  financial  institutions  that 
are  deemed  respondents  for  purposes  of 
the  PRA.  As  mentioned  in  the  Preamble, 
on  April  30,  2007,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (72. FR  21131).  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0200),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  205  as  set  forth  below: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

■  1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1693b. 

■  2.  Section  205.4  is  amended  by 
revising  paragraph  (a)(1),  removing 
paragraph  (c),  and  redesignating 
paragraph  (d)  as  paragraph  (c),  and 
paragraph  (e)  as  paragraph  (d), 
respectively,  as  follows: 

§  205.4  General  disclosure  requirements; 
jointly  offered  services. 

(a)(1)  Form  of  disclosures.  Disclosures 
required  under  this  part  shall  be  clear 
and  readily  understandable,  in  writing, 
and  in  a  form  the  consumer  may  keep. 
The  disclosures  required  by  this  part 


may  be  provided  to  the  consumer  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act)(15  U.S.C. 
7001  et  seq.).  A  financial  institution 
may  use  commonly  accepted  or  readily 
understandable  abbreviations  in 
complying  with  the  disclosure 
requirements  of  this  part. 

*  *  it  *  * 

§205.17  [Removed] 

■  3.  Section  205.17  is  removed  and 
reserved. 

■  4.  In  Supplement  I  to  Part  205,  section 
205.17 — Requirements  for  Electronic 
Communication  is  removed  and 
reserved. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserv'e  System,  October  31,  2007. 
Jennifer  J,  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-21698  Filed  11-8-07;  8:45  am] 
BILLING  CODE  621 0-01 -P 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docket  No.  R-1283] 

Consumer  Leasing 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  amending 
Regulation  M,  which  implements  the 
Consumer  Leasing  Act,  to  withdraw 
portions  of  the  interim  final  rules  for  the 
electronic  delivery  of  disclosures  issued 
March  30,  2001.  The  interim  final  rules 
addressed  the  timing  and  delivery  of 
electronic  disclosures,  consistent  with 
the  requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act).  Because 
compliance  with  the  2001  interim  final 
rules  has  not  been  mandatory, 
withdrawal  of  these  provisions  from  the 
Code  of  Federal  Regulations  reduces 
confusion  about  the  status  of  the 
provisions  and  simplifies  the  regulation. 

In  addition,  the  Board  is  adopting 
final  amendments  to  Regulation  M  to 
provide  guidance  on  the  electronic 
delivery  of  disclosures.  For  example,  the 
final  rules  provide  that  when  a  lease 
advertisement  is  accessed  by  a 
consumer  in  electronic  form, 
disclosures  may  be  provided  to  the 
consumer  in  electronic  form  in  the 
advertisement  without  regard  to  the 
consumer  consent  and  other  provisions 


of  the  E-Sign  Act.  Similar  final  rules  are 
being  adopted  under  other  consumer 
fair  lending  and  financial  services 
regulations  administered  by  the  Board. 
DATES:  The  final  rule  is  effective 
December  10,  2007.  The  mandatory 
compliance  date  is  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-2412  or  (202)  452-3667.  For 
users  of  Telecommimications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

1.  Statutory  Background 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e,  was  enacted  into 
law  in  1976  as  an  amendment  to  the 
Truth  in  Lending  Act  (TILA),  15  U.S.C. 
1601  et  seq.  The  CLA  requires  lessors  to 
provide  lessees  with  uniform  cost  and 
other  disclosures  about  consumer  lease 
transactions.  The  act  generally  applies 
to  consumer  leases  of  personal  property 
in  which  the  contractual  obligation  does 
not  exceed  $25,000  and  has  a  term  of 
more  than  four  months.  An  automobile 
lease  is  the  most  common  type  of 
consumer  lease  covered  by  the  act.  The 
Board’s  Regulation  M  (12  CFR  part  213) 
implements  the  act.  The  CLA  and 
Regulation  M  require  disclosures  to  be 
provided  in  writing. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (the  E-Sign 
Act),  15  U.S.C.  7001  et  seq.,  was  enacted 
in  2000.  The  E-Sign  Act  provides  that 
electronic  documents  and  electronic 
signatures  have  the  same  validity  as 
paper  documents  and  handwritten 
signatures.  The  E-Sign  Act  contains 
special  rules  for  the  use  of  electronic 
disclosures  in  consumer  transactions. 
Under  the  E-Sign  Act,  consumer 
disclosures  required  by  other  laws  or 
regulations  to  be  provided  or  made 
available  in  writing  may  be  provided  or 
made  available,  as  applicable,  in 
electronic  form  if  the  consumer 
affirmatively  consents  after  receiving  a 
notice  that  contains  certain  information 
specified  in  the  statute,  and  if  certain 
other  conditions  are  met. 

The  E-Sign  Act,  including  the  special 
consumer  notice  and  consent 
provisions,  became  effective  October  1, 
2000,  and  did  not  require  implementing 
regulations.  Thus,  lessors  are  currently 
permitted  to  provide  in  electronic  form 
any  disclosures  that  are  required  to  be 
provided  or  made  available  to  the 
consumer  in  writing  under  Regulation 
M  if  the  consumer  affirmatively 
consents  to  receipt  of  electronic 
disclosures  in  the  manner  required  by 
section  101(c)  of  the  E-Sign  Act. 
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II.  Board  Proposals  and  Interim  Rules 
Regarding  Electronic  Disclosures 

On  March  30,  2001,  the  Board 
published  for  comment  interim  final 
rules  to  establish  uniform  standards  for 
the  electronic  delivery  of  disclosures 
required  under  Regulation  M  (66  FR 
17,322).  Similar  interim  final  rules  for 
Regulations  B,  E,  Z,  and  DD 
(implementing  the  Equal  Credit 
Opportunity  Act,  the  Electronic  Fund 
Transfer  Act,  the  Truth  in  Lending  Act, 
and  the  Truth  in  Savings  Act, 
respectively)  were  published  on  March 
30,  2001  (66  FR  17,329)  (Regulation  Z) 
and  April  4,  2001  (66  FR  17,779,  66  FR 
17,786,  and  66  FR  17,795)  (Regulations 
B,  E,  and  DD,  respectively).  Each  of  the 
interim  final  rules  incorporated,  but  did 
not  interpret,  the  requirements  of  the  E- 
Sign  Act.  Lessors,  financial  institutions, 
creditors,  and  other  persons,  as 
applicable,  generally  were  required  to 
obtain  consumers’  affirmative  consent  to 
provide  disclosures  electronically, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  The  interim  final  rules  also 
incorporated  many  of  the  provisions 
that  were  part  of  earlier  regulatory 
proposals  issued  by  the  Board  regarding 
electronic  disclosures.’ 

Under  the  2001  interim  final  rules, 
disclosures  could  be  sent  to  an  e-mail 
address  designated  by  the  lessee,  or 
could  be  made  available  at  another 
location,  such  as  an  Internet  Web  site. 

If  the  disclosures  were  not  sent  by  e- 
mail,  lessors  would  have  to  provide  a 
notice  to  lessees  (typically  by  e-mail) 
alerting  them  to  the  availability  of  the 
disclosures.  Disclosures  posted  on  a 
Web  site  would  have  to  be  available  for 
at  least  90  days  to  allow  lessees 
adequate  time  to  access  and  retain  the 
information.  Lessors  also  would  be 
required  to  make  a  good  faith  attempt  to 
redeliver  electronic  disclosures  that 
were  returned  undelivered,  using  the 
address  information  available  in  their 
files. 

Commenters  on  the  interim  final  rules 
identified  significant  operational  and 
information  security  concerns  with 
respect  to  the  requirement  to  send  the 
disclosure  or  an  alert  notice  to  an  e-mail 
address  designated  by  the  consumer. 


’^On  May  2, 1996,  the  Board  proposed  to  amend 
Regulation  E  to  permit  financial  institutions  to 
provide  disclosures  by  sending  them  electronically 
(61  FR  19696).  Based  on  comments  received,  in 
1998  the  Board  published  an  interim  rule 
permitting  the  electronic  delivery  of  disclosures 
under  Regulation  E  (63  FR  14,528,  March  25,  1998) 
and  similar  proposals  under  Regulations  B,  M,  Z, 
and  DD  (63  FR  14,552, 14,538,  14,548,  and  14,533, 
respectively,  March  25,  1998).  Based  on  comments 
received  on  the  1998  proposals,  in  1999  the  Board 
published  revised  proposals  under  Regulations  B,  E, 
M,  Z,  and  DD  (64  FR  49688,  49699,  49713,  49722 
and  49740,  respectively,  September  14, 1999). 


For  example,  commenters  stated  that 
some  consumers  who  choose  to  receive 
electronic  disclosures  do  not  have  e- 
mail  addresses  or  may  not  want 
personal  financial  information  sent  to 
them  by  e-mail.  Commenters  also  noted 
that  e-mail  is  not  a  secure  medium  for 
delivering  confidential  information  and 
that  consumers’  e-mail  addresses 
frequently  change.  The  commenters  also 
opposed  the  requirement  for  redelivery 
in  the  event  a  disclosure  was  returned 
undelivered.  In  addition,  many 
commenters  asserted  that  making  the 
disclosures  available  for  at  least  90  days, 
as  required  by  the  interim  final  rule, 
would  increase  costs  and  would  not  be 
necessary  for  consumer  protection. 

In  August  2001,  in  response  to 
comments  received,  the  Board  lifted  the 
previously  established  October  1,  2001 
mandatory  compliance  date  for  all  of  the 
interim  final  rules.  (66  FR  41439, 

August  8,  2001.)  Thus,  institutions  are 
not  required  to  comply  with  the  interim 
final  rules.  Since  that  time,  the  Board 
had  not  taken  further  action  with 
respect  to  the  interim  final  rules  on 
electronic  disclosures  in  order  to  allow 
electronic  commerce,  including 
electronic  disclosure  practices,  to 
continue  to  develop  without  regulatory 
intervention  and  to  allow  the  Board  to 
gather  further  information  about  such 
practices. 

In  April  2007,  the  Board  proposed  to 
amend  Regulation  M  and  the  official 
staff  commentary  by  (1)  withdrawing 
portions  of  the  2001  interim  final  rule 
that  restate  or  cross-reference  provisions 
of  the  E-Sign  Act  and  accordingly  are 
unnecessary;  (2)  withdrawing  other 
portions  of  the  interim  final  rule  that  the 
Board  now  believes  may  impose  undue 
burdens  on  electronic  banking  and 
commerce  and  may  be  unnecessary  for 
consumer  protection;  and  (3)  retaining 
the  substance  of  certain  provisions  of 
the  interim  final  rule  that  provide 
regulatory  relief  or  guidance  regarding 
electronic  disclosures.  (72  FR  21135, 
April  30,  2007.)  Similar  amendments 
were  also  proposed  by  the  Board  under 
Regulations  B,  E,  Z,  and  DD  (72  FR 
21125,  72  FR  21131,  72  FR  21141,  and 
72  FR  21155,  respectively). 

III.  Summary  of  the  Final  Rule 

The  Board  received  about  15 
comments  on  the  April  2007  proposal 
from  financial  institutions  and  retailers 
and  their  representatives.  Most  of  the 
financial  industry  commenters  generally 
supported  the  proposal,  although  some 
provided  suggestions  for  clarifications 
or  changes  to  particular  elements  of  the 
proposal.  A  comment  letter  was  also 
submitted  on  behalf  of  four  consumer 
groups.  The  consumer  group 


commenters  suggested  a  number  of 
changes  to  strengthen  consumer 
protections.  The  comments  are 
discussed  in  more  detail  in  the  Section- 
by-Section  Analysis  below. 

For  the  reasons  discussed  below,  the  - 
Board  is  now  adopting  amendments, to 
Regulation  M  in  final  form,  largely  as 
proposed  in  April  2007.  As  stated  in  the 
proposal,  because  compliance  with  the 
2001  interim  final  rules  has  not  been 
mandatory,  the  final  rule  will  reduce 
confusion  about  the  status  of  the 
electronic  disclosure  provisions  and 
simplify  the  regulation.  The  Board  is 
also  adopting  certain  provisions  that  are 
identical  or  similar  to  provisions  in  the 
2001  interim  rules  in  order  to  enhance 
the  ability  of  consumers  to  shop  for 
leases  online,  minimize  the  information¬ 
gathering  burdens  on  consumers,  and 
provide  guidance  or  eliminate  a 
substantial  burden  on  the  use  of 
electronic  disclosures,  as  discussed 
further  below. 

Since  2001,  industry  and  consumers 
have  gained  considerable  experience 
with  electronic  disclosures.  During  that 
period,  the  Board  has  received  no 
indication  that  consumers  have  been 
harmed  by  the  fact  that  compliance  with 
the  interim  final  rules  is  not  mandatory. 
The  Board  also  has  reconsidered  certain 
aspects  of  the  interim  final  rules,  such 
as  sending  disclosures  by  e-mail,  in 
light  of  concerns  about  data  security, 
identity  theft,  and  “phishing”  (i.e., 
prompting  consumers  to  reveal 
confidential  personal  or  financial 
information  through  fraudulent  e-mail 
requests  that  appear  to  originate  from  a 
financial  institution,  government 
agency,  or  other  trusted  entity)  that  have 
become  more  pronounced  since  2001. 
Finally,  the  Board  is  eliminating  certain 
aspects  of  the  2001  interim  final  rule,  . 
such  as  provisions  regarding  the 
availability  and  retention  of  electronic 
disclosures,  as  unnecessary  in  light  of 
current  industry  practices. 

With  regard  to  disclosures  required  to 
be  provided  in  an  electronic  lease 
advertisement,  the  2001  interim  final 
rule  allowed  lessors  to  provide  these 
disclosures  to  lessees  electronically 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act. 
The  Board  reasoned  that  these 
disclosures,  which  would  be  available 
to  the  general  public  while  shopping  for 
a  lease,  did  not  “relate  to  a  transaction,” 
which  is  a  prerequisite  for  triggering  the 
E-Sign  consumer  consent  provisions, 
and  thus  were  not  subject  to  the  consent 
provisions.  Some  commenters  on  the 
interim  final  rules  agreed  with  the  result 
but  did  not  agree  with  the  Board’s 
rationale. 
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In  the  April  2007  proposal,  the  Board 
stated  that,  upon  further  consideration, 
it  did  not  believe  it  was  necessary  to 
determine  whether  or  not  these 
disclosures  are  related  to  a  transaction. 
Instead,  pursuant  to  the  Board’s 
authority  under  section  187  of  the  CLA, 
as  well  as  under  section  104(d)  of  the  E- 
Sign  Act,2  the  Board  proposed  to  specify 
the  circumstances  under  which  certain 
disclosures  may  be  provided  to  a  lessee 
in  electronic  form,  rather  than  in  waiting 
as  generally  required  by  Regulation  M, 
without  obtaining  the  lessee’s  consent 
under  section  101(c)  of  the  E-Sign  Act. 

Commenters  supported  the  Board’s 
approach  with  regard  to  this  issue.  This 
final  rule  adopts  the  approach  in  the 
April  2007  proposal.  'The  Board 
continues  to  believe  that  lessors  should 
not  be  required  to  obtain  the  consumer’s 
consent  in  order  to  provide  advertising 
disclosures  to  the  consumer  in 
electronic  form  if  the  consumer  accesses 
an  advertisement  containing  those 
disclosures  in  electronic  form,  such  as 
at  an  Internet  Web  site.  The  Board 
believes  that  when  viewing  online  lease 
advertising,  consumers  would  not  be 
harmed  if  the  E-Sign  consent  procedures 
do  not  apply  and  would  obtain 
significant  benefits  by  having  timely 
access  to  advertising  disclosures  in 
electronic  form.  The  Board  also  believes 
that  consumers’  ability  to  shop  for 
leases  online  and  compare  the  terms  of 
various  lease  offers  could  be 
substantially  diminished  if  consumers 
had  to  consent  in  accordance  with  the 
E-Sign  Act  in  order  to  access 
advertisements  that  must  be 
accompanied  by  disclosures.  Applying 
the  consumer  consent  provisions  of  the 
E-Sign  Act  to  these  disclosmres  could 
impose  substantial  burdens  on 
electronic  commerce  and  make  it  more 
difficult  for  consumers  to  gather 
information  and  shop  for  leases. 

At  the  same  time,  the  Board 
recognizes  that  consumers  who  shop  or 
apply  for  leases  online  may  not  want  to 
receive  other  disclosures  electronically. 
Therefore,  with  respect  to  the 
disclosures  required  prior  to  the 


2  Section  187  of  CLA  provides  that  regulations 
prescribed  by  the  Board  under  CLA  “may  provide 
for  adjustments  and  exceptions  *  *  *  as  the  Board 
considers  appropriate.”  Section  104(d)  of  the  E-Sign 
Act  authorizes  federal  agencies  to  adopt  exemptions 
for  specified  categories  of  disclosures  from  the  E- 
Sign  notice  and  consent  requirements,  “if  such 
exemption  is  necessary  to  eliminate  a  substantial 
burden  on  electronic  commerce  and  will  not 
increase  the  material  risk  of  harm  to  consumers.” 
For  the  reasons  stated  in  this  Federal  Register 
notice,  the  Board  believes  that  these  criteria  are  met 
in  the  case  of  the  advertising  disclosures.  In 
addition,  the  Board  believes  CLA  section  187 
authorizes  the  Board  to  permit  institutions  to 
provide  disclosures  electronically,  rather  than  in 
paper  form,  independent  of  the  E-Sign  Act. 


consummation  of  a  lease,  lessors  are 
required  to  obtain  the  lessee’s  consent, 
in  accordance  with  the  E-Sign  Act,  to 
provide  such  disclosures  in  electronic 
form,  or  else  provide  written 
disclosures. 

Finally,  as  proposed,  certain 
provisions  that  restate  or  cross-reference 
the  E-Sign  Act’s  general  rules  regarding 
electronic  disclosures  (including  the 
consumer  consent  provisions)  are  being 
deleted  as  unnecessary,  because  the  E- 
Sign  Act  is  a  self-effectuating  statute. 

The  revisions  to  Regulation  M  and  the 
official  staff  commentary  are  described 
more  fully  below  in  the  Section-by- 
Section  Analysis. 

IV.  Section-by-Section  Analysis 
12  CFR  Part  213  (Regulation  M) 

Section  213.3  General  Disclosure 
Requirements 

Section  213.3(a)  generally  requires 
lessors  to  provide  disclosures  in  writing 
and  in  a  form  that  the  lessee  may  keep. 
As  proposed,  the  Board  is  revising 
§  213.3(a)  to  clarify  that  lessors  may 
provide  disclosures  to  lessees  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act. 
Some  lessors  may  provide  disclosures  to 
lessees  both  in  paper  and  electronic 
form  and  rely  on  the  paper  form  of  the 
disclosures  to  satisfy  their  compliance 
obligations.  For  those  lessors,  the 
duplicate  electronic  form  of  the 
disclosures  may  be  provided  to  lessees 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act 
because  the  electronic  form  of  the 
disclosure  is  not  used  to  satisfy  the 
regulation’s  disclosure  requirements. 

The  Board  also  proposed  to  revise 
§  213.3(a)  to  provide  that  the  advertising 
disclosures  required  by  §  213.7  must  be 
provided  to  the  consumer  in  electronic 
form  if  the  consumer  accesses  an 
advertisement  in  electronic  form  (such 
as  on  a  home  computer),  and  that,  under 
those  circumstances,  those  disclosures 
may  be  provided  in  electronic  form 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act. 
The  Board  proposed  to  add  comment 
7(c)-3  to  clarify'  this  point  and  also  to 
make  clear  that  if  a  consumer  accesses 
a  paper  advertisement,  the  required 
disclosures  must  be  provided  in  paper 
form  on  or  with  the  advertisement  (and 
not,  for  example,  by  including  a 
reference  in  the  paper  advertisement  to 
the  Web  site  where  the  disclosures  are 
located).  Commenters  did  not  address 
this  aspect  of  the  proposal. 

In  the  final  regulation,  §  213.3(a)  is 
revised  to  state  that  if  an  advertisement 
is  accessed  by  the  consumer  in 


electronic  form,  the  required  disclosures 
may  (rather  than  must)  be  provided  in 
electronic  form,  and  comment  7(c)-3  is 
not  being  adopted.  Section  213.7(d) 
requires  that  if  a  lease  advertisement 
includes  trigger  terms,  the 
advertisement  itself  must  “contain”  the 
required  disclosures.  Therefore,  under 
the  existing  regulation,  providing  paper 
disclosures  for  an  advertisement  in 
electronic  form,  or  vice  versa,  would  not 
comply  because  the  disclosures  would 
not  be  set  forth  in  the  advertisement 
itself. 

The  Board  believes  that  for  an 
advertisement  accessed  by  the  consumer 
in  electronic  form,  permitting  (although 
not  requiring)  lessors  to  provide  lease 
advertising  disclosures  in  electronic 
form  without  regard  to  the  consumer 
consent  and  other  provisions  of  the  E- 
Sign  Act  will  eliminate  a  potential 
significant  burden  on  electronic 
commerce  without  increasing  the  risk  bf 
harm  to  consumers.  This  approach  will 
facilitate  shopping  for  leases  by 
enabling  consumers  to  receive 
important  disclosures  at  the  same  time 
they  access  an  advertisement  without 
first  having  to  provide  consent  in 
accordance  with  the  requirements  of  the 
E-Sign  Act.  Requiring  consumers  to 
follow  the  consent  procedures  set  forth 
in  the  E-Sign  Act  in  order  to  access  an 
online  advertisement  is  potentially 
burdensome  and  could  discourage 
consumers  from  shopping  for  leases 
online.  Moreover,  because  these 
consumers  are  viewing  the 
advertisement  online,  there  appears  to 
be  little,  if  any,  risk  that  the  consumer 
will  be  unable  to  view  the  disclosures 
online  as  well. 

Section  213.3(a)(5)  in  the  2001 
interim  final  rule  refers  to  §  213.6,  the 
section  of  the  interim  final  rule  setting 
forth  general  rules  for  electronic 
disclosures.  Because  the  Board  is 
deleting  §  213.6,  as  discussed  below, 

§  213.3(a)(5)  is  also  deleted,  as 
proposed. 

Section  213.6  Electronic 
Communication 

Section  213.6  was  added  by  the  2001 
interim  final  rule  to  address  the  general 
requirements  for  electronic 
communications.  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
§  213.6  from  Regulation  M  and  the 
accompanying  sections  of  the  staff 
commentary',  reserving  that  section  for 
future  use.  Financial  institution  and 
retailer  commenters  largely  supported 
the  proposed  deletion,  and  §  213.6  and 
the  accompanying  commentary  are 
deleted  in  the  final  rule. 

In  the  interim  rule,  §  213.6(a)  defined 
the  term  “electronic  communication”  to 
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mean  a  message  transmitted 
electronically  that  can  be  displayed  on 
equipment  as  visual  text,  such  as  a 
message  displayed  on  a  personal 
computer  monitor  screen.  The  deletion 
of  §  213.6(a)  does  not  change  applicable 
legal  requirements  under  the  E-Sign  Act. 

Sections  213.6(b)  and  (c)  incorporated 
by  reference  provisions  of  the  E-Sign 
Act,  such  as  the  provision  allowing 
disclosures  to  be  provided  in  electronic 
form  and  the  requirement  to  obtain  the 
lessee’s  affirmative  consent  before 
providing  such  disclosures.  The 
deletion  of  these  provisions  has  no 
impact  on  the  general  applicability  of 
the  E-Sign  Act  to  Regulation  M 
disclosures. 

Sections  213.6(d)  and  (e)  addressed 
specific  timing  and  delivery 
requirements  for  electronic  disclosures 
under  Regulation  M,  such  as  the 
requirement  to  send  disclosures  to  a 
lessee’s  e-mail  address  (or  post  the 
disclosures  on  a  Web  site  and  send  a 
notice  alerting  the  lessee  to  the 
disclosures).  The  Board  stated  in  the 
proposal  that  it  no  longer  believed  that 
these  additional  provisions  were 
necessary  or  appropriate.  The  Board 
noted  that  electronic  disclosures  have 
evolved  since  2001,  as  industry  and 
consumers  have  gained  experience  with 
them,  and  also  noted  concerns  about  e- 
mail  related  to  data  security,  identity 
theft,  and  phishing. 

The  consumer  group  commenters 
urged  the  Board  to  require  the  use  of  e- 
mail  to  provide  required  disclosures  in 
electronic  form,  arguing  that  e-mail  is 
the  only  reliable  way  to  ensure  that 
consumers  are  able  to  actually  access, 
receive,  and  retain  disclosures.  The 
consumer  groups  also  disagreed  with 
the  statement  that  concerns  relating  to 
phishing,  identity  theft,  and  data 
security  are  a  valid  reason  for  not 
requiring  the  use  of  e-mail,  noting  that 
phishing  involves  gathering  information 
from  the  consumer,  while  disclosures 
would  be  provided  to  the  consumer,  and 
need  not  include  sensitive  information. 

While  the  consumer’s  receipt  of  an  e- 
mail  message  that  is  actually  from  the 
consumer’s  financial  institution  would 
not  in  general  pose  a  security  risk, 
consumers  might  ignore  or  delete  e- 
mails  from  such  parties  (real  or 
purported),  in  order  to  avoid  falling 
victim  to  fraud  schemes.  Thus, 
disclosures  sent  by  consumers’  financial 
institutions  and  retailers  may  not 
receive  the  attention  they  should. 
Consequently,  some  companies  may  be 
reluctant  to  communicate  by  e-mail.  To 
the  extent  consumers  are  instructed  not 
to  ignore  electronic  mail  messages  from 
companies  they  do  business  with,  the 
risk  of  consumers  being  victimized  by 


fraudulent  e-mail  might  be  increased.  In 
any  event,  the  Board  believes  it  is 
preferable  not  to  mandate  the  use  of  any 
particular  means  of  electronic  delivery 
of  disclosures,  but  instead  to  allow 
flexibility  for  institutions  and  retailers 
to  use  whatever  method  may  be  best 
suited  to  particular  types  of  disclosure. 

With  regard  to  the  requirement  to 
attempt  to  redeliver  returned  electronic 
disclosures,  lessors  would  be  required 
to  search  their  files  for  an  additional  e- 
mail  address  to  use,  and  might  be 
required  to  use  a  postal  mail  address  for 
redelivery  if  no  additional  e-mail 
address  was  available.  As  stated  in  the 
April  2007  proposal,  the  Board 
continues  to  believe  that  both 
requirements  would  likely  be  unduly 
burdensome. 

Under  the  April  2007  proposed  rule, 
the  requirement  in  the  2001  interim 
final  rule  for  lessors  to  maintain 
disclosures  posted  on  a  Web  site  for  at 
least  90  days  would  be  deleted.  Industry 
commenters  supported  the  proposed 
deletion;  consumer  group  commenters 
expressed  concern  about  its  impact  on 
consumers.  The  90-day  retention 
provision  is  deleted  as  proposed. 
However,  while  the  Board  is  not 
requiring  disclosures  to  be  maintained 
on  an  Internet  Web  site  for  any  specific 
time  period,  the  general  requirements  of 
Regulation  M  continue  to  apply  to 
electronic  disclosures,  such  as  the 
requirement  to  provide  disclosures  to 
lessees  at  certain  specified  times  and  in 
a  form  that  the  lessee  may  keep.  The 
Board  expects  lessees  to  maintain 
disclosures  on  Web  sites  for  a 
reasonable  period  of  time  so  that 
consumers  have  an  opportunity  to 
access,  view,  and  retain  the  disclosures. 
As  stated  in  the  April  2007  proposal,  the 
Board  will  monitor  lessors’  electronic 
disclosure  practices  with  regard  to  the 
ability  of  consumers  to  retain  Regulation 
M  disclosures  and  would  consider 
further  revisions  to  the  regulation  to 
address  this  issue  if  necessary. 

Section  213.7  Advertising 

Section  213.7  contains  requirements 
for  lease  advertisements  and  requires 
that  if  an  advertisement  includes  certain 
“trigger  terms”  (such  as  the  payment 
amount),  the  advertisement  must  also 
include  certain  required  disclosures 
(such  as  the  total  amount  due  prior  to 
or  at  consummation  and  a  statement 
that  an  extra  charge  may  be  imposed  at 
the  end  of  the  lease  term). 

Section  213.7(c)  provides  that  in  a 
catalog  or  other  multipage 
advertisement,  the  required  disclosures 
need  not  be  shown  on  each  page  where 
a  “trigger  term”  appears,  as  long  as  each 
such  page  includes  a  cross-reference  to 


the  page  where  the  required  disclosures 
appear.  The  2001  interim  final  rule 
clarified,  in  comment  7(c)-2,  that  the 
multipage  rule  for  lease  advertising  also 
applies  to  advertisements  in  electronic 
form.  For  example,  if  a  “trigger  term” 
appears  on  a  particular  Web  page,  the 
additional  disclosures  may  appear  in  a 
table  or  schedule  on  another  Web  page 
and  still  be  considered  part  of  a  single 
advertisement  if  therje  is  a  clear 
reference  to  the  page  or  location  where 
the  table  or  schedule  begins  (which  may 
be  accomplished,  for  example,  by 
including  a  link).  In  April  2007,  the 
Board  proposed  to  retain  this  rule,  by 
amending  §  213.7(c)  and  retaining 
comment  7(c)-2  with  minor  wording 
changes.  Commenters  did  not  address 
this  provision.  The  final  rule  retains 
these  provisions  as  proposed. 

The  Board  also  proposed  to  add  a  new 
comment  7(c)-3  to  clarify  that  if  a 
consumer  accesses  a  lease 
advertisement  in  electronic  form,  the 
disclosures  required  on  or  with  the 
advertisement  must  be  provided  to  the 
consumer  in  electronic  form  on  or  with 
the  advertisement.  This  comment  is  not 
being  adopted  in  the  final  rule,  as 
discussed  above  in  connection  with 
§213.3. 

Section  213.7(b)(1)  requires  that  any 
affirmative  or  negative  reference  to  a 
charge  that  constitutes  part  of  the  total 
amount  due  prior  to  or  at  consummation 
of  the  lease  not  be  more  prominent  in 
the  advertisement  than  the  disclosure  of 
the  total  amount  due.  In  the  2001 
interim  final  rule,  comment  7(b)(l)-3 
was  added  to  state  that  in  an 
advertisement  using  electronic 
communication,  both  the  reference  to 
the  charge  and  the  disclosure  of  the  total 
amount  due  must  appear  in  the  same 
location  so  that  they  can  be  viewed 
simultaneously.  Section  213.7(b)(2) 
requires  that  a  percentage  rate  in  an 
advertisement  not  be  more  prominent 
than  any  of  the  required  disclosures, 
except  for  a  notice  required  to 
accompany  the  rate  under  §  213.4(s). 

The  interim  final  rule  revised  comment 
7(b)(2)-l  to  state  that  in  an 
advertisement  using  electronic 
communication,  both  the  rate  afld  the 
accompanying  notice  must  appear  in  the 
same  location  so  that  they  can  be 
viewed  simultaneously,  and  that  this 
requirement  is  not  satisfied  by  the  use 
of  a  link  that  connects  the  consumer  to 
information  appearing  at  another 
location. 

In  the  April  2007  propo.sal,  the  Board 
proposed  to  delete  comment  7(b)(l)-3, 
and  to  delete  the  language  added  to 
comment  7(b)(2)-l  by  the  interim  final 
rule,  as  unnecessary,  because  the 
prominence  and  proximity  requirements 
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of  §  213.7(b)  continue  to  apply  to 
electronic  advertisements  no  less  than 
to  advertisements  in  other  media.  In  the 
supplementary  information,  the  Board 
stated  that  requiring  the  consumer  to 
scroll  to  another  part  of  the  page,  or 
access  a  link,  in  order  to  view  the 
required  disclosures  would  likely  not 
satisfy  this  requirement. 

Some  commenters  were  concerned  by 
the  foregoing  discussion  in  the  April 
2007  proposal,  and  contended  that  in 
the  case  of  small  hand-held  electronic 
devices  that  a  consumer  might  use  to 
view  a  lease  advertisement,  the  small 
size  of  the  screen  might  necessitate 
scrolling  or  the  use  of  links  for  viewing 
the  required  disclosures.  Commenters 
also  said  the  proposal  was  confusing  in 
that  the  commentary  provisions  stating 
that  the  use  of  links  would  not  comply 
were  proposed  to  be  deleted,  yet  the 
supplementary  information  appeared  to 
impose  the  same  restrictions. 

Comment  7(b)(l)-3  and  the  language 
added  to  comment  7(b)(2)-l  by  the 
interim  final  rule  are  being  deleted  as 
proposed.  As  stated  in  the  proposal,  the 
prominence  and  proximity  requirements 
of  §  213.7(b)  apply  in  the  electronic 
context.  However,  the  Board  believes 
that  these  requirements  can  be  applied 
with  some  degree  of  flexibility,  to 
account  for  variations  in  devices 
consumers  may  use  to  view  electronic 
advertisements.  Therefore,  the  use  of 
scrolling  or  links  would  not  necessarily 
fail  to  comply  with  the  regulation  in  all 
cases;  however,  lessors  should  ensure 
that  electronic  advertisements  comply 
with  the  prominence  and  proximity 
requirements. 

V.  Other  Issues  Raised  by  Commenters 

Retainable  Form 

Several  industry  commenters 
requested  guidance  on  how  lessors  can 
be  sure  of  meeting  the  requirement  to 
provide  disclosures  in  a  form  that  the 
consumer  can  keep.  The  consumer 
group  commenters  were  concerned 
about  retainability  of  disclosures  in  light 
of  the  deletion  of  the  requirement  to 
maintain  disclosures  on  a  Web  site  for 
at  least  90  days.  They  urged  that  the 
final  regulations  require  that  disclosures 
be  delivered  in  a  format  that  is  both 
downloadable  and  printable. 

The  Board  believes  that  lessors  satisfy 
the  requirement  for  providing  electronic 
disclosures  in  a  form  the  consumer  can 
retain  if  they  are  provided  in  a  standard 
electronic  format  that  can  be 
downloaded  and  saved  or  printed  on  a 
typical  home  personal  computer. 
Typically  any  document  that  can  be 
downloaded  by  the  consumer  can  also 
be  printed.  The  Board  will,  however. 


monitor  lessors’  practices  to  evaluate 
whether  further  guidance  is  needed  on 
this  issue.  In  a  situation  where  the 
consumer  is  provided  electronic 
disclosures  through  equipment  under 
the  lessor’s  control — such  as  a  terminal 
or  kiosk  in  the  lessor’s  offices — the 
lessor  could,  for  example,  provide  a 
printer  that  automatically  prints  the 
disclosures. 

Expansion  of  Exceptions  from  E-Sign 
Notice  and  Consent  Requirements 

One  commenter  suggested  that  the 
Board  adopt  another  exception  from  the 
E-Sign  notice  and  consent  requirements 
in  addition  to  the  exception  for  lease 
advertisements.  The  commenter 
encouraged  the  Board  to  allow  the 
delivery  of  the  Regulation  M  lease 
consummation  disclosures  (as  well  as 
similar  disclosures  under  the  other  four 
regulations  involved  in  the  parallel 
rulemakings)  electronically,  without 
regard  to  the  consumer  consent 
provisions  of  E-Sign,  using  the  Board’s 
authority  under  the  E-Sign  Act  as  well 
as  the  statutes  underlying  the 
regulations.  The  commenter  argued  that, 
since  Internet  commerce  has  expanded 
greatly  over  the  past  few  years,  when 
consumers  choose  to  conduct  financial 
transactions  online,  they  presume  that 
they  will  receive  related  disclosures 
online  as  well.  The  Board  believes  that, 
at  this  time,  there  is  insufficient 
evidence  that  the  consent  requirements 
are  a  burden  on  electronic  commerce  in 
this  situation;  and  that  consumers  who 
shop  for  leases  online  may  not 
necessarily  want  to  receive  disclosures 
online. 

VI.  Use  of  “Plain  Language’’ 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  “plain  language’’  in  all  proposed 
and  final  rules  published  after  January 
1,  2000.  In  the  proposal,  the  Board 
invited  comments  on  whether  the 
proposed  rules  are  clearly  stated  and 
effectively  organized,  and  how  the 
Board  might  make  the  proposed  text 
easier  to  understand.  No  comments 
were  received  on  “plain  language” 
issues  involving  Regulation  M. 

VII,  Final  Regulatory  Flexibility 
Analysis 

The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  (RFA)  in 
connection  with  the  April  2007 
proposal.  The  Board  received  no 
comments  on  its  initial  regulatory 
flexibility  analysis. 

The  RFA  generally  requires  an  agency 
to  perform  an  assessment  of  the  impact 


a  rule  is  expected  to  have  on  small 
entities.  However,  under  section  605(b) 
of  the  RFA,  5  U.S.C.  605(b),  the 
regulatory  flexibility  analysis  otherwise 
required  under  section  604  of  the  RFA 
is  not  required  if  an  agency  certifies, 
along  with  a  statement  providing  the 
factual  basis  for  such  certification,  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  its 
analysis  and  for  the  reasons  stated 
below,  the  Board  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule.  The  Board 
is  adopting  revisions  to  Regulation  M  to 
withdraw  the  2001  interim  final  rule  on 
electronic  communication  and  to  allow 
lessors  to  provide  certain  disclosures  to 
lessees  in  electronic  form  on  or  with  an 
advertisement  that  is  accessed  by  the 
lessee  in  electronic  form  without  regard 
to  the  consumer  consent  and  other 
provisions  of  the  E-Sign  Act.  The  Board 
is  also  clarifying  tha.t  other  Regulation 
M  disclosures  may  be  provided  to 
lessees  in  electronic  form  in  accordance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act. 

The  purpose  of  the  CLA  is  to  assure 
a  meaningful  disclosure  of  the  terms  of 
consumer  leases,  so  that  the  lessee  can 
compare  more  readily  the  various  lease 
terms  available,  limit  balloon  payments 
in  consumer  leasing,  enable  comparison 
of  lease  terms  with  credit  terms  where 
appropriate,  and  assure  meaningful  and 
accurate  disclosures  of  lease  terms  in 
advertisements.  15  U.S.C.  1601.  The 
CLA  authorizes  the  Board  to  prescribe 
regulations  to  carry  out  the  purposes  of 
the  statute.  15  U.S.C.  1604(a),  1667f. 

The  Act  expressly  states  that  the  Board’s 
regulations  may  contain  “such 
classifications,  differentiations,  or  other 
provisions,*  *  *,  as  in  the  judgment  of 
the  Board  are  necessary  or  proper  to 
effectuate  the  purposes  of  [the  Act],  to 
prevent  circumvention  or  evasion  of 
[the  Act],  or  to  facilitate  compliance 
with  [the  Act].”  15  U.S.C.  1604(a).  The 
Board  believes  that  the  revisions  to 
Regulation  M  discussed  above  are 
within  Congress’s  broad  grant  of 
authority  to  the  Board  to  adopt 
provisions  that  carry  out  the  purposes  of 
the  statute.  These  revisions  facilitate  the 
informed  use  of  leases  by  consumers  in 
circumstances  where  a  consumer 
accesses  a  lease  advertisement  in 
electronic  form. 

2.  Issues  raised  by  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis.  In  accordance  with 
section  603(a)  of  the  RFA,  the  Board 
conducted  an  initial  regulatory 
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flexibility  analysis  in  connection  with 
the  proposed  rule.  The  Board  did  not 
receive  any  comments  on  its  initial 
regulatory  flexibility  analysis. 

3.  SmaU  entities  affected  by  the  final 
rule.  The  ability  to  provide  advertising 
disclosures  in  electronic  form  on  or 
with  an  advertisement  that  is  accessed 
by  the  consumer  in  electronic  form 
applies  to  all  lessors,  regardless  of  their 
size.  Accordingly,  the  final  rule  would 
reduce  burden  and  compliance  costs  for 
small  entities  by  providing  relief,  to  the 
extent  the  E-Sign  Act  applies  in  these 
circumstances.  The  number  of  small 
entities  affected  by  this  final  rule  is 
unknown. 

4.  Other  federal  rules.  The  Board 
believes  no  federal  rules  duplicate, 
overlap,  or  conflict  with  the  final 
revisions  to  Regulation  M. 

5.  Significant  alternatives  to  the 
proposed  revisions.  The  Board  solicited 
comment  on  any  significant  alternatives 
that  could  provide  additional  ways  to 
reduce  regulatory  burden  associated 
with  the  proposed  rule.  Commenters  did 
not  suggest  any  significant  alternatives 
to  the  proposed  rule. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 

5  CFR  Part  1320  Appendix  A.l),  the 
Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  subject  to  the  PRA  by  this  final 
rulemaking  is  found  in  12  CFR  Part  213. 
The  Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0202. 

Sections  105(a)  and  187  of  TILA  (15 
U.S.C.  1604(a)  and  1667f)  authorize  the 
Board  to  issue  regulations  to  carry  out 
the  provisions  of  the  Consumer  Leasing 
Act  (CLA).  The  CLA  and  Regulation  M 
are  intended  to  provide  consumers  with 
meaningful  disclosures  about  the  costs 
and  terms  of  leases  for  personal 
property.  The  disclosures  enable 
consumers  to  compare  the  terms  for  a 
particular  lease  with  those  for  other 
leases  and,  when  appropriate,  to 
compare  lease  terms  with  those  for 
credit  transactions.  The  act  and 
regulation  also  contain  rides  about 
advertising  consumer  leases  and  limit 
the  size  of  balloon  payments  in 
consumer  lease  transactions.  The 
information  collection  pursuant  to 
Regulation  M  is  triggered  by  specific 
events.  All  disclosures  must  be 
provided  to  the  lessee  prior  to  the 
consummation  of  the  lease  and  when 


the  availability  of  consumer  leases  on 
particular  terms  is  advertised.  This 
information  collection  is  mandatory. 
Since  the  Federal  Reserve  does  not 
collect  any  information,  no  issue  of 
confidentiality  normally  arises. 

However,  in  the  event  the  Board  were  to 
retain  records  during  the  course  of  an 
examination,  the  information  may  be 
kept  confidential  pursuant  to  section 
(b)(8)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  522  (b)(8)). 

Regulation  M  applies  to  all  types  of 
lessors  of  personal  property.  The 
Federal  Reserve  accounts  for  the 
paperwork  burden  associated  with  the 
regulation  only  for  Federal  Reserve- 
supervised  institutions.  Appendix  B  of 
Regulation  M  defines  the  Federal 
Reserve-supervised  institutions  as:  State 
member  banks,  branches  and  agencies  of 
foreign  banks  (other  than  federal 
branches,  federal  agencies,  and  insured 
state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act. 
Other  federal  agencies  account  for  the 
paperwork  burden  on  other  lessors  for 
which  they  have  administrative 
enforcement  authority.  To  ease  the 
compliance  cost  (particularly  for  small 
entities)  model  forms  are  appended  to 
the  regulation.  Lessors  are  required  to 
retain  evidence  of  compliance  for  24 
months,  but  the  regulation  does  not 
specify  types  of  records  that  must  he 
retained. 

The  estimated  annual  burden  for  the 
entities  supervised  by  the  Federal 
Reserve  is  approximately  3,534  hours 
for  the  estimated  270  state  member 
banks  that  engage  in  consumer  leasing. 
As  mentioned  in  the  Preamble,  on  April 
30,  2007,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (72  FR  21135).  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0202),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  record  keeping 
requirements.  Truth  in  lending. 


■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  213  as  set  forth  below: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

■  1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1604  and  1667f. 

■  2.  Section  213.3  is  amended  by 
revising  paragraph  (a)  introductory  text, 
to  read  as  follows,  and  removing 
paragraph  (a)(5): 

§213.3  General  disclosure  requirements. 

(a)  General  requirements.  A  lessor 
shall  make  the  disclosures  required  by 
§  213.4,  as  applicable.  The  disclosures 
shall  be  made  clearly  and  conspicuously 
in  writing  in  a  form  the  consumer  may 
keep,  in  accordance  with  this  section. 
The  disclosures  required  by  this  part 
may  be  provided  to  the  lessee  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act)  (15  U.S.C. 

§  7001  et  seq.].  For  an  advertisement 
accessed  by  the  consumer  in  electronic 
form,  the  disclosures  required  by  §  213.7 
may  be  provided  to  the  consumer  in 
electronic  form  in  the  advertisement, 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act. 

■k  it  it  it  * 

§213.6  [Removed] 

■  3.  Section  213.6  is  removed  and 
reserved. 

■  4.  Section  213.7  is  amended  by 
revising  paragraph  (c),  to  read  as 
follows: 

§213.7  Advertising. 

*  *  .  *  *  * 

(c)  Catalogs  or  other  multipage 
advertisements;  electronic 
advertisements.  A  catalog  or  other 
multipage  advertisement ,  or  an 
electronic  advertisement  (such  as  an 
advertisement  appearing  on  an  Internet 
Web  site),  that  provides  a  table  or 
schedule  of  the  required  disclosures 
shall  be  considered  a  single 
advertisement  if,  for  lease  terms  that 
appear  without  all  the  required 
disclosures,  the  advertisement  refers  to 
the  page  or  pages  on  which  the  table  or 
schedule  appears. 

it  it  it  it  it 

■  5.  In  Supplement  I  to  Part  213,  the 
following  amendments  are  made: 

■  a.  Section  213.6 — Electronic 
Communication  is  removed  and 
reserved. 
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■  b.  In  Section  213.7 — Advertising, 
under  7(b)(  1 )  Amount  Due  at  Lease 
Signing  or  Delivery,  paragraph  3  is 
removed.  • 

■  c.  In  Section  213.7 — Advertising, 
under  7(b)(2)  Advertisement  of  a  Lease 
Rate,  paragraph  1.,  the  last  two 
sentences  are  removed. 

■  d.  In  Section  213.7 — Advertising, 
under  7(c)  Catalogs  or  Other  Multipage 
Advertisements;  Electronic 
Advertisements,  paragraph  2.  is  revised. 

The  amendments  read  as  follows: 

SUPPLEMENT  I  TO  PART  213— 
OFFICIAL  STAFF  COMMENTARY  TO 
REGULATION  M 
***** 

Section  213.7 — Advertising 
***** 

7(b)(2)  Advertisement  of  a  Lease  Rate 
7(c)*  *  * 

2.  Cross  references.  A  catalog  or  other 
multiple-page  advertisement  or  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site)  is  a  single 
advertisement  (requiring  only  one  set  of  lease 
disclosures)  if  it  contains  a  table,  chart,  or 
schedule  with  the  disclosures  required  under 
§  213.7(d)(2)(i)  through  (v).  If  one  of  the 
triggering  terms  listed  in  §  213.7(d)(1) 
appears  in  a  catalog,  or  in  a  multiple-page  or 
electronic  advertisement,  it  must  clearly 
direct  the  consumer  to  the  page  or  location 
where  the  table,  chart,  or  schedule  begins. 

For  example,  in  an  electronic  advertisement, 
a  term  triggering  additional  disclosures  may 
be  accompanied  by  a  link  that  directly 
connects  the  consumer  to  the  additional 
information. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31,  2007. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-21699  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 

12CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1284] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  amending 
Regulation  Z,  which  implements  the 
Truth  in  Lending  Act,  and  the  official 
staff  commentary  to  the  regulation,  to 
withdraw  portions  of  the  interim  final 
rules  for  the  electronic  delivery  of 
disclosures  issued  March  30,  2001.  The 
2001  interim  final  rules  addressed  the 


timing  and  delivery  of  electronic 
disclosures,  consistent  with  the 
requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act).  Because 
compliance  with  the  2001  interim  final 
rules  has  not  been  mandatory, 
withdrawal  of  these  provisions  from  the 
Code  of  Federal  Regulations  reduces 
confusion  about  the  status  of  the 
provisions  and  simplifies  the  regulation. 

In  addition,  the  Board  is  adopting 
final  amendments  to  Regulation  Z  to 
provide  guidance  on  the  electronic 
delivery  of  disclosures.  For  example,  the 
final  rules  provide  that  when  an 
application  for  a  credit  card  is  accessed 
by  a  consumer  in  electronic  form, 
disclosures  may  be  provided  to  the 
consumer  in  electronic  form  on  or  with 
the  application  without  regard  to  the 
consumer  consent  and  other  provisions 
of  the  E-Sign  Act.  Similar  final  rules  are 
being  adopted  under  other  consumer 
fair  lending  and  financial  services 
regulations  administered  by  the  Board. 
DATES:  The  final  rule  is  effective 
December  10,  2007.  The  mandatory 
compliance  date  is  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-2412  or  (202) 452-3667.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

1.  Statutory  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TlLA).'l5  U.S.C.  1601  et  seq.,  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  Board’s  Regulation 
Z  (12  CFR  part  226)  implements  the  act. 
The  act  requires  creditors  to  disclose  the 
cost  of  credit  as  a  dollar  amount  (the 
finance  charge)  and  as  an  annual 
percentage  rate  (the  APR).  Uniformity  in 
creditors’  disclosures  is  intended  to 
promote  the  informed  use  of  credit  and 
assist  in  shopping  for  credit.  TILA 
requires  additional  disclosures  for  loans 
secured  by  consumers’  homes  and 
permits  consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwellings.  TILA  and  Regulation  Z 
require  a  number  of  disclosures  to  be 
provided  in  writing. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (the  E-Sign 
Act),  15  U.S.C.  7001  et  seq.,  was  enacted 
in  2000.  The  E-Sign  Act  provides  that 
electronic  documents  and  electronic 
signatures  have  the  same  validity  as 
paper  documents  and  handwritten 
signatures.  The  E-Sign  Act  contains 
special  rules  for  the  use  of  electronic 


disclosures  in  consumer  transactions. 
Under  the  E-Sign  Act,  consumer 
disclosures  required  by  other  laws  or 
regulations  to  be  provided  or  made 
available  in  writing  may  be  provided  or 
made  available,  as  applicable,  in 
electronic  form  if  the  consumer 
affirmatively  consents  after  receiving  a 
notice  that  contains  certain  information 
specified  in  the  statute,  and  if  certain 
other  conditions  are  met. 

The  E-Sign  Act,  including  the  special 
consumer  notice  and  consent 
provisions,  became  effective  October  1, 
2000,  and  did  not  require  implementing 
regulations.  Thus,  creditors  are 
currently  permitted  to  provide  in 
electronic  form  any  disclosures  that  are 
required  to  be  provided  or  made 
available  to  the  consumer  in  writing 
under  Regulation  Z  if  the  consumer 
affirmatively  consents  to  receipt  of 
electronic  disclosures  in  the  manner 
required  by  section  101(c)  of  the  E-Sign 
Act. 

11.  Board  Proposals  and  Interim  Rules 
Regarding  Electronic  Disclosures 

On  March  30,  2001,  the  Board 
published  for  comment  interim  final 
rules  to  establish  uniform  standards  for 
the  electronic  delivery  of  disclosures 
required  under  Regulation  Z  (66  FR 
17,329).  Similar  interim  final  rules  for 
Regulations  B,  E,  M,  and  DD 
(implementing  the  Equal  Credit 
Opportunity  Act,  the  Electronic  Fund 
Transfer  Act,  the  Consumer  Leasing  Act, 
and  the  Truth  in  Savings  Act, 
respectively)  were  published  on  March 
30,  2001  (66  FR  17,322)  (Regulation  M) 
and  April  4,  2001  (66  FR  17,779,  66  FR 
17,786,  and  66  FR  17,795)  (Regulations 
B,  E,  and  DD,  respectively).  Each  of  the 
interim  final  rules  incorporated,  hut  did 
not  interpret,  the  requirements  of  the  E- 
Sign  Act.  Creditors  and  other  persons, 
as  applicable,  generally  were  required  to 
obtain  consumers’  affirmative  consent  to 
provide  disclosures  electronically, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  The  interim  final  rules  also 
incorporated  many  of  the  provisions 
that  were  part  of  earlier  regulatory 
proposals  issued  by  the  Board  regarding 
electronic  disclosures.’ 


’  On  May  2, 1996,  the  Board  proposed  to  amend 
Regulation  E  to  permit  financial  institutions  to 
provide  disclosures  by  sending  them  electronically 
(61  FR  19696).  Based  on  comments  received,  in 
1998  the  Board  published  an  interim  rule 
permitting  the  electronic  delivery  of  disclosures 
under  Regulation  E  (63  FR  14,528,  March  25,  1998) 
and  similar  proposals  under  Regulations  B,  M,  Z, 
and  DD  (63  FR  14,552,  14,538,  14,548,  and  14,533, 
respectively,  March  25, 1998).  Based  on  comments 
received  on  the  1998  proposals,  in  1999  the  Board 
published  revised  proposals  under  Regulations  B,  E, 
M,  Z,  and  DD  (64  FR  49688,  49699,  49713,  49722 
and  49740,  respectively,  September  14, 1999). 


Federal  Register/ Vol.  72,  No.  217/Friday,  November  9,  2007/Rules  and  Regulations 


63463 


Under  the  2001  interim  final  rules, 
disclosures  could  be  sent  to  an  e-mail 
address  designated  by  the  consumer,  or 
could  be  made  available  at  another 
location,  such  as  an  Internet  Web  site. 

If  the  disclosures  were  not  sent  by  e- 
mail,  creditors  would  have  to  provide  a 
notice  to  consumers  (typically  by  e- 
mail)  alerting  them  to  the  availability  of 
the  disclosures.  Disclosures  posted  on  a 
Web  site  would  have  to  be  available  for 
at  least  90  days  to  allow  consumers 
adequate  time  to  access  and  retain  the 
information.  Creditors  also  would  be 
required  to  make  a  good  faith  attempt  to 
redeliver  electronic  disclosures  that 
were  returned  undelivered,  using  the 
address  information  available  in  their 
files. 

Commenters  on  the  interim  final  rules 
identified  significant  operational  and 
information  security  concerns  with 
respect  to  the  requirement  to  send  the 
disclosure  or  an  alert  notice  to  an  e-mail 
address  designated  by  the  consumer. 

For  example,  commenters  stated  that 
some  consumers  who  choose  to  receive 
electronic  disclosures  do  not  have  e- 
mail  addresses  or  may  not  want 
personal  financial  information  sent  to 
them  by  e-mail.  Commenters  also  noted 
that  e-mail  is  not  a  secure  medium  for 
delivering  confidential  information  and 
that  consumers’  e-mail  addresses 
frequently  change.  The  commenters  also 
opposed  the  requirement  for  redelivery 
in  the  event  a  disclosure  was  returned 
undelivered.  In  addition,  many 
commenters  asserted  that  making  the 
disclosures  available  for  at  least  90  days, 
as  required  by  the  interim  final  rule, 
would  increase  costs  and  would  not  be 
necessary  for  consumer  protection. 

In  August  2001,  in  response  to 
comments  received,  the  Board  lifted  the 
previously  established  October  1,  2001 
mandatory  compliance  date  for  all  of  the 
interim  final  rules.  (66  FR  41439, 

August  8,  2001.)  Thus,  creditors  are  not 
required  to  comply  with  the  interim 
final  rules.  Since  that  time,  the  Board 
had  not  taken  further  action  with 
respect  to  the  interim  final  rules  on 
electronic  disclosures  in  order  to  allow 
electronic  commerce,  including 
electronic  disclosure  practices,  to 
continue  to  develop  without  regulatory 
intervention  and  to  allow  the  Board  to 
gather  further  information  about  such 
practices. 

In  April  2007,  the  Board  proposed  to 
amend  Regulation  Z  and  the  official 
staff  commentary  by  (1)  withdrawing 
portions  of  the  2001  interim  final  rule 
that  restate  or  cross-reference  provisions 
of  the  E-Sign  Act  and  accordingly  are 
unnecessary;  (2)  withdrawing  other 
portions  of  the  interim  final  rule  that  the 
Board  now  believes  may  impose  undue 


burdens  on  electronic  banking  and 
commerce  and  may  be  unnecessary  for 
consumer  protection;  and  (3)  retaining 
the  substance  of  certain  provisions  of 
the  interim  final  rule  that  provide 
regulatory  relief  or  guidance  regarding 
electronic  disclosures.  (72  FR  21141, 
April  30,  2007.)  Similar  amendments 
were  also  proposed  by  the  Board  under 
Regulations  B,  E,  M,  and  DD  (72  FR 
21125,  72  FR  21131,  72  FR  21135,  and 
72  FR  21155,  respectively).  In  addition, 
the  Board  proposed  to  amend 
Regulation  Z  to  implement  certain 
provisions  of  the  Bankruptcy  Abuse 
Prevention  and  Consumer  Protection 
Act  of  2005,  Public  Law  109-8, 119  Stat. 
23  (the  “Bankruptcy  Act”),  that  amend 
TILA  and  relate  to  electronic  credit  card 
disclosures. 

III.  Summary  of  the  Final  Rule 

The  Board  received  about  25 
comments  on  the  April  2007  proposal, 
primarily  from  creditors  and  their 
representatives.  Most  of  the  financial 
industry  commenters  generally 
supported  the  proposal,  although  some 
provided  suggestions  for  clarifications 
or  changes  to  particular  elements  of  the 
proposal.  A  comment  letter  was  also 
submitted  on  behalf  of  four  consumer 
groups.  The  consumer  group 
commenters  suggested  a  number  of 
changes  to  strengthen  consumer 
protections.  The  comments  are 
discussed  in  more  detail  in  the  Section- 
by-Section  Analysis  below. 

For  the  reasons  discussed  below,  the 
Board  is  now  adopting  amendments  to 
Regulation  Z  in  final  form,  largely  as 
proposed  in  April  2007.  As  stated  in  the 
proposal,  because  compliance  with  the 
2001  interim  final  rules  has  not  been 
mandatory,  the  final  rule  will  reduce 
confusion  about  the  status  of  the 
electronic  disclosure  provisions  and 
simplify  the  regulation.  (Certain 
provisions  in  the  2001  interim  rules, 
including  provisions  addressing  foreign 
language  disclosures,  were  not  affected 
by  the  lifting  of  the  mandatory 
compliance  date  and  became  final  in 
2001;  thus,  those  provisions  are  not 
dealt  with  in  this  rulemaking.)  The 
Board  is  also  adopting  certain 
provisions  that  are  identical  or  similar 
to  provisions  in  the  2001  interim  rules 
in  order  to  enhance  the  ability  of 
consumers  to  shop  for  credit  online, 
minimize  the  information-gathering 
burdens  on  consumers,  and  provide 
guidance  or  eliminate  a  substantial 
burden  on  the  use  of  electronic 
disclosures,  as  discussed  further  below. 

As  stated  above,  the  Board  also 
proposed  to  implement  certain 
provisions  of  the  Bankruptcy  Act  that 
amended  TILA  and  relate  to  electronic 


disclosures.  Action  on  the  proposed 
provisions  to  implement  the  Bankruptcy 
Act  is  being  deferred.  The  same 
revisions  are  contained  in  the  Board’s 
proposed  amendments  to  the  Regulation 
Z  rules  for  open-end  credit,  which  were 
published  for  comment  in  June  2007  (72 
FR  32,948,  June  14,  2007).  The  Board 
will  consider  the  provisions  relating  to 
the  Bankruptcy  Act  in  connection  with 
its  final  action  on  the  rules  for  open-end 
credit  after  considering  the  comments 
submitted  on  the  June  2007  proposal. 

Since  2001,  industry  and  consumers 
have  gained  considerable  experience 
with  electronic  disclosures.  During  that 
period,  the  Board  has  received  no 
indication  that  consumers  have  been 
harmed  by  the  fact  that  compliance  with 
the  interim  final  rules  is  not  mandatory. 
The  Board  also  has  reconsidered  certain 
aspects  of  the  interim  final  rules,  such 
as  sending  disclosures  by  e-mail,  in 
light  of  concerns  about  data  security, 
identity  theft,  and  “phishing”  (i.e., 
prompting  consumers  to  reveal 
confidential  personal  or  financial 
information  through  fraudulent  e-mail 
requests  that  appear  to  originate  from  a 
creditor,  government  agency,  or  other 
trusted  entity)  that  have  become  more 
pronounced  since  2001.  Finally,  the 
Board  is  eliminating  certain  aspects  of 
the  2001  interim  final  rule,  such  as 
provisions  regarding  the  availability  and 
retention  of  electronic  disclosures,  as 
unnecessary  in  light  of  current  industry 
practices. 

With  regard  to  disclosures  required  to 
be  provided  on  or  with  a  credit 
^plication  or  solicitation  (the 
‘^shopping  disclosures”)  or  in  an 
advertisement,  the  2001  interim  final 
rule  allowed  creditors  to  provide  these 
disclosures  electronically  without 
regard  to  the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act.  The  Board 
reasoned  that  these  disclosures,  which 
would  be  available  to  the  general  public 
while  shopping  for  credit,  did  not 
necessarily  “relate  to  a  transaction,” 
which  is  a  prerequisite  for  triggering  the 
E-Sign  consumer  consent  provisions, 
and  thus  were  not  subject  to  the  consent 
provisions.  Some  commenters  on  the 
interim  final  rules  agreed  with  the  result 
but  did  not  agree  with  the  Board’s 
rationale. 

In  the  April  2007  proposal,  the  Board 
stated  that,  upon  further  consideration, 
it  did  not  believe  it  was  necessary  to 
determine  whether  or  not  these 
disclosures  are  related  to  a  transaction. 
Instead,  pursuant  to  the  Board’s 
authority  under  section  105(a)  of  TILA, 
as  well  as  under  section  104(d)  of  the 


63464 


Federal  Register / Vol.  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


E-Sign  Act,2  the  Board  proposed  to 
specify  the  circumstances  under  which 
certain  disclosures  may  be  provided  to 
a  consumer  in  electronic  form,  rather 
than  in  writing  as  generally  required  by 
Regulation  Z,  without  obtaining  the 
consumer’s  consent  under  section 
101(c)  of  the  E-Sign  Act. 

Commenters  supported  the  Board’s 
approach  with  regard  to  this  issue.  This 
final  rule  adopts  the  approach  in  the 
April  2007  proposal.  The  Board 
continues  to  believe  that  creditors 
should  not  be  required  to  obtain  the 
consumer’s  consent  in  order  to  provide 
shopping  or  advertising  disclosures  to 
the  consumer  in  electronic  form  if  the 
consumer  accesses  an  application, 
solicitation,  or  advertisement  containing 
those  disclosures  in  electronic  form, 
such  as  at  an  Internet  Web  site.  The 
Board  believes  that  when  shopping  for 
credit  or  viewing  credit  advertising 
online,  consumers  would  not  be  harmed 
if  the  E-Sign  consent  procedures  do  not 
apply  and  would  obtain  significant 
benefits  by  having  timely  access  to 
shopping  and  advertising  disclosures  in 
electronic  form.  Conversely,  consumers 
who  choose  to  apply  for  credit  online 
would  be  unduly  burdened  if  they  had 
to  consent  in  accordance  with  the 
E-Sign  Act  in  order  to  access  application 
forms  that  must  be  accompanied  by 
disclosures.  The  Board  also  believes  that 
consumers’  ability  to  shop  for  credit 
online  and  compare  the  terms  of  various 
credit  offers  could  be  substantially 
diminished  if  consumers  had  to  consent 
in  accordance  with  the  E-Sign  Act  in 
order  to  access  solicitations  and 
advertisements  that  must  be 
accompanied  by  disclosures.  Applying 
the  consumer  consent  provisions  of  the' 
E-Sign  Act  to  these  disclosures  could 
impose  substantial  burdens  on 
electronic  commerce  and  make  it  more 
difficidt  for  consumers  to  gather 
information  and  shop  for  credit. 

At  the  same  time,  the  Board 
recognizes  that  consumers  who  shop  or 


-Section  10,S(a)  ofTlLA  provides  that  regulations 
prescribed  by  the  Board  under  TII.A  “may  provide 
for  such  adjustments  and  exceptions  *  *  *  as  in  the 
judgment  of  the  Board,  are  necessary  or  proper  to 
effectuate  the  purposes  of  (TILAl,  *  *  *  or  to 
facilitate  compliance  Ivvith  the  requirements  of 
TIT.A].’'  Section  104(d)  of  the  E-Sign  Act  authorizes 
federal  agencies  to  adopt  exemptions  for  specified 
categories  of  disclosures  from  the  E-Sign  notice  and 
consent  requirements,  “if  such  exemption  is 
necessary  to  eliminate  a  substantial  burden  on 
electronic  commerce  and  will  not  increase  the 
material  risk  of  harm  to  consumers."  For  the 
reasons  stated  in  this  Federal  Register  notice,  the 
Board  believes  that  these  criteria  are  met  in  the  case 
of  the  application,  solicitation,  and  advertising 
disclosures.  In  addition,  the  Board  believes  TILA 
section  10.5(8)  authorizes  the  Board  to  permit 
institutions  to  provide  disclosures  electronically, 
rather  than  in  paper  form,  independent  of  the 
E-Sign  Act. 


apply  for  credit  online  may  not  want  to 
receive  other  disclosures  electronically. 
Therefore,  with  respect  to  account¬ 
opening  disclosures,  periodic 
statements,  and  change-in-terms  notices, 
creditors  are  required  to  obtain  the 
consumer’s  consent,  in  accordance  with 
the  E-Sign  Act,  to  provide  such 
disclosures  in  electronic  form,  or  else 
provide,  written  disclosures. 

Finally,  as  proposed,  certain 
provisions  that  restate  or  cross-reference 
the  E-Sign  Act’s  general  rules  regarding 
electronic  disclosures  (including  the 
consumer  consent  provisions)  and 
electronic  signatures  are  being  deleted 
as  unnecessary,  because  the  E-Sign  Act 
is  a  self-effectuating  statute.  The 
revisions  to  Regulation  Z  and  the 
official  staff  commentary  are  described 
more  fully  below  in  the  Section-by- 
Section  Analysis. 

IV.  Section-by-Section  Analysis 
12  CFR  Part  226  (Regulation  Z) 

Subpart  B — Open-end  Credit 

Section  226.5  General  Disclosure 
Requirements 

Section  226.5(a)  prescribes  the  form  of 
disclosures  required  for  open-end  credit 
plans.  Section  226.5(a)(1)  generally 
requires  creditors  to  provide  open-end 
credit  disclosures  in  writing  and  in  a 
form  that  the  consumer  may  keep.  As 
proposed,  the  Board  is  revising 
§  226.5(a)(1)  to  clarify  that  creditors  may 
provide  open-end  credit  disclosures  to 
consumers  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act.  Some  creditors  may  provide 
open-end  credit  disclosures  to 
consumers  both  in  paper  and  electronic 
form  and  rely  on  the  paper  form  of  the 
disclosures  to  satisfy  their  compliance 
obligations.  For  those  creditors,  the 
duplicate  electronic  form  of  the  open- 
end  credit  disclosures  may  be  provided 
to  consumers  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
satisfy  the  regulation’s  open-end  credit 
disclosure  requirements. 

Section  226.5(a)(1)  is  also  revised,  as 
proposed,  to  provide  that  the  open-end 
credit  disclosures  required  by  §§  226.5a 
(credit  card  applications  and 
solicitations),  226.5b  (home  equity 
credit  line  applications),  and  226.16 
(open-end  credit  advertising)  may  be 
provided  to  the  consumer  in  electronic 
form,  under  the  circumstances  set  forth 
in  those  sections,  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act.  Commenters  supported 
this  aspect  of  the  proposal.  The  Board 


believes  that  this  will  eliminate  a 
potential  significant  burden  on 
electronic  commerce  without  increasing 
the  risk  of  harm  to  consumers.  This 
approach  will  facilitate  shopping  for 
credit  hy  enabling  consumers  to  receive 
important  disclosures  online  at  the  same 
time  they  access  an  electronic 
application,  solicitation,  or 
advertisement  without  first  having  to 
provide  consent  in  accordance  with  the 
requirements  of  the  E-Sign  Act. 

Requiring  consumers  to  follow  the 
consent  procedures  set  forth  in  the  E- 
Sign  Act  in  order  to  access  an  online 
application,  solicitation,  or 
advertisement  is  potentially 
burdensome  and  could  discourage 
consumers  from  shopping  for  credit 
online.  Moreover,  because  these 
consumers  are  viewing  the  application, 
solicitation,  or  advertisement  online, 
there  appears  to  be  little,  if  any,  risk  that 
the  consumer  will  be  unable  to  view  the 
disclosures  online  as  well. 

Section  226.5(a)(5)  in  the  2001 
interim  final  rule  refers  to  §  226.36,  the 
section  of  the  interim  final  rule  setting 
forth  general  rules  for  electronic 
disclosures.  Because  the  Board  is 
deleting  §  226.36,  as  discussed  below, 

§  226.5(a)(5)  is  also  deleted,  as 
proposed. 

The  2001  interim  final  rule  revised 
comment  5(b)(2)(ii)-3  to  reference  the  E- 
Sign  Act’s  consumer  consent 
requirements.  As  proposed,  this 
language  is  being  deleted  as 
unnecessary  because  the  E-Sign  Act  is  a 
self-effectuating  statute. 

Section  226.5a  Credit  and  Charge  Card 
Applications  and  Solicitations 

5a(a)  General  Rules 

Section  226.5a(a)(2)  prescribes  the 
form  of  disclosures  required  with  credit 
and  charge  card  applications  and 
solicitations.  The  Board  proposed  to 
amend  §  226.5a(a)(2)  by  adding  a  new 
paragraph  (v)  to  provide  that  if  a 
consumer  accesses  an  application  or 
solicitation  for  a  credit  or  charge  card  in 
electronic  form,  such  as  on  a  home 
computer,  the  disclosures  required  on  or 
with  the  application  or  solicitation  must 
also  be  provided  to  the  consumer  in 
electronic  form.  The  Board  proposed  to 
add  comment  5a(a)(2)-9  to  clarify  this 
point  and  also  to  make  clear  that  if  a 
consumer  is  provided  with  a  paper 
application  or  solicitation,  the  required 
disclosures  must  be  provided  in  paper 
form  on  or  with  the  application  or 
solicitation  (and  not,  for  example,  by 
including  a  reference  in  the  paper 
application  or  solicitation  to  the  Web 
site  where  the  disclosures  are  located). 
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Many  creditor  commenters  urged  the 
Board  to  revise  the  regulation  and 
commentary  to  permit  disclosures  to  be 
given  in  paper  form  in  appropriate 
cases,  even  where  an  application  or 
solicitation  is  in  electronic  form.  In 
pcuticular,  commenters  noted  that 
requiring  electronic  disclosures  could 
present  problems  for  applications  taken 
in  person  using  electronic  means. 
Commenters  stated,  for  example,  that  a 
consumer  or  creditor  employee  might 
complete  an  electronic  application  by 
entering  information  jt  a  terminal  or 
kiosk  in  the  creditor’s  office.  These 
commenters  noted  that  paper 
disclosures  would  be  more  appropriate 
in  such  cases,  because  the  applicant 
would  be  able  to  retain  them.  For 
example,  a  loan  officer  could  give  the 
disclosures  to  the  consumer,  or  in  the 
case  of  an  unattended  kiosk,  the  kiosk 
could  have  a  printer  to  provide  paper 
disclosures.  (Although  the  credit  card 
application  and  solicitation  disclosures 
are  not  required  to  be  given  in  retainable 
form,  application-related  disclosures  for 
other  types  of  accounts  raise  the  same 
issue  and  are  required  to  be  in 
retainable  form.) 

Some  creditor  commenters  argued 
that  the  proposed  requirement  would 
contravene  the  E-Sign  Act,  based  on  the 
provisions  in  E-Sign  that  state  (1)  that 
the  statute  does  not  require  any  person 
to  accept  or  use  electronic  records  in 
place  of  paper,  and  (2)  that  any 
regulations  interpreting  E-Sign  may  not 
add  to  its  requirements.  Creditor 
commenters  suggested  that,  at  a 
minimum,  the  regulation  should 
provide  an  exception  to  allow  paper 
disclosures  for  in-person  electronic 
applications.  Consumer  group 
commenters  stated  that  the  regulation 
should  not  only  permit,  but  should 
require,  paper  disclosures  in  the  case  of 
in-person  electronic  applications.  For 
example,  the  commenters  noted,  a  door- 
to-door  solicitor  could  otherwise  simply 
display  certain  disclosures  to  a 
consumer  on  the  screen  of  a  laptop 
computer,  even  though  the  consumer 
would  have  no  way  to  later  access  the 
disclosures. 

One  creditor  commenter  suggested 
that,  in  addition  to  permitting  paper 
disclosures  for  electronic  applications, 
the  regulation  should  also  permit 
electronic  disclosures  for  paper 
applications  without  consumers’ 
consent  in  certain  cases.  For  example, 
the  commenter  suggested,  a  basic  or 
short-form  disclosure  could  be  provided 
in  paper  form  along  with  the  paper 
application,  together  with  a  Web  site 
where  a  more  complete  disclosure  could 
be  obtained. 


In  the  final  regulation,  new 
§  226.5a(a)(2)(v)  is  revised  to  state  that 
if  an  application  or  solicitation  is 
accessed  by  the  consumer  in  electronic 
form,  the  required  application-  or 
solicitation-related  disclosures  may 
(rather  than  must)  be  provided  in 
electronic  form.  The  proposal  to  require 
electronic  disclosures  for  credit  card 
applications  and  solicitations  that  are 
accessed  electronically  was  intended  to 
ensure  that  the  disclosures  are  provided 
“on  nr  with”  the  application  or 
solicitation  in  compliance  with  the 
timing  and  delivery  requirements  of 
Regulation  Z.  Section  226.5a(a)(2) 
already  requires  that  the  credit  card 
application  and  solicitation  disclosures 
be  provided  on  or  with  an  application 
or  solicitation,  and  this  requirement 
applies  to  electronic  as  well  as  paper 
applications;  the  only  added 
requirement  under  the  proposal  would 
have  been  to  require  that,  in  the  case  of 
an  electronic  application,  the 
disclosures  be  in  electronic  form. 

Where  a  consumer  accesses  and 
submits  an  application  form  using  a 
home  computer  via  a  card  issuer’s  Web 
site,  the  card  issuer  must  provide  the 
disclosures  in  electronic  form  with  the 
application  form  on  the  Web  site  in 
order  to  meet  the  requirement  to 
provide  disclosures  in  a  timely  manner 
on  or  with  the  application.  If  the  issuer 
instead  mailed  paper  disclosures  to  the 
consumer,  this  requirement  would  not 
be  met.  This  guidance  is  stated  in  new 
comment  5a(a)(2)-9. 

In  contrast,  if  a  consumer  is 
physically  present  in  the  card  issuer’s 
office,  and  accesses  and  submits  an 
electronic  application — such  as  via  a 
terminal  or  kiosk — the  Board  believes 
the  issuer  could  provide  disclosures  in 
paper  form  and  comply  with  the  timing 
and  delivery  (“on  or  with”) 
requirements  of  the  regulation.  In 
addition,  as  discussed  by  the 
commenters,  paper  disclosures  may  be 
preferable  in  this  situation  because  they 
can  be  retained  by  the  consumer. 
Therefore,  paper  disclosures  are 
permissible  in  the  case  of  in-person 
electronic  applications  in  a  card  issuer’s 
office,  when  the  timing  and  delivery 
requirements  are  met.  This  guidance  is 
also  stated  in  new  comment  5a(a)(2)-9. 

The  final  regulation,  however,  does 
not  require  paper  disclosures  for  such 
in-person  electronic  applications,  as 
suggested  by  the  consumer  group 
commenters.  Electronic  disclosures 
would  comply  with  the  regulation  for 
these  applications  in  some  cases.  For 
example,  for  an  electronic  in-person 
credit  card  application  in  a  card  issuer’s 
office,  the  issuer  could  display  the 
required  disclosures  to  the  consumer  on 


a  terminal  or  kiosk  screen.  The 
requirement  to  provide  disclosures  in  a 
form  the  consumer  may  retain  does  not 
apply  to  the  credit  card  application 
disclosures,  so  this  procedure  would 
comply  with  the  regulation.  However, 
the  Board  anticipates  that  card  issuers 
will  provide  disclosures  in  a  retainable 
form  in  this  situation  and  would 
consider  further  revisions  to  the 
regulation  to  address  this  issue  if 
necessary.  (In  other  cases — for  example, 
for  some  of  the  home  equity  line  of 
credit  application  disclosures,  and  all  of 
the  adjustable-rate  mortgage  (ARM) 
application  disclosures,  discussed 
below — the  retainability  requirement 
does  apply,  and  therefore  creditors 
would  likely  have  to  provide  paper 
disclosures  for  in-person  applications  in 
a  creditor’s  office  for  these  types  of 
credit.) 

New  comment  5a(a)(2)-9  is  modified 
from  the  proposal  to  provide  the 
guidance  discussed  above.  In  addition, 
the  portion  of  the  proposed  comment 
stating  that  paper  applications  must  be 
accompanied  by  paper  disclosures  has 
been  deleted  as  unnecessary.  For 
example,  if  a  credit  card  application  in 
paper  form  did  not  contain  all  of  the 
required  §  226.5a  disclosures,  but 
instead  referred  the  consumer  to  a  Web 
site  where  some  or  all  of  the  disclosures 
could  be  found,  the  application  would 
not  be  in  compliance  with  the 
Regulation  Z  requirement  that  the 
disclosures  be  provided  in  a  timely 
manner  on  or  with  the  application.  In 
addition,  the  provisions  that  state  that 
electronic  disclosures  may  be  provided 
without  regard  to  the  consumer  consent 
or  other  provisions  of  the  E-Sign  Act  are 
limited  to  situations  where  the 
application  or  solicitation  itself  is  in 
electronic  form.  Thus,  if  a  card  issuer 
wanted  to  provide  electronic  disclosures 
for  a  paper  application  or  solicitation 
(for  example,  where  a  paper  application 
is  submitted  in  person  at  the  issuer’s 
office),  the  issuer  would  first  have  to 
comply  with  the  E-Sign  notice  and 
consent  requirements. 

Comment  5a(a)(2)-8  of  the  2001 
interim  final  rule  states  that  a  consumer 
must  be  able  to  access  the  electronic 
disclosures  at  the  time  the  application 
form  or  solicitation  reply  form  is  made 
available  by  electronic  communication, 
and  lists  a  number  of  alternative 
methods  by  which  card  issuers  may 
satisfy  this  requirement.  The  Board 
proposed  to  revise  this  comment  to 
clarify  that  the  listed  methods  are 
intended  to  be  examples,  not  an 
exhaustive  list.  Proposed  revised 
comment  5a(a)(2)-8  also  cross- 
references  comment  5a(a)(2)-2.ii., 
which  was  added  in  2000  and  specifies 
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how  the  tabular  disclosures  required  by 
§  226.5a  can  be  “prominently  located”  if 
provided  on  or  with  electronic 
applications  and  solicitations. 

Creditor  commenters  generally  urged 
that  the  “non-bypassable  link”  example 
in  the  comment  be  deleted,  or  at  least 
that  the  final  comment  make  clear  that 
the  various  methods  of  presenting 
disclosures  electronically  are  only 
examples  and  not  requirements.  (In  the 
“non-bypassable  link”  method,  a  card 
issuer  would  provide,  on  the 
application  or  solicitation  web  page,  a 
link  to  the  required  disclosures  that 
would  require  the  consumer  to  access 
the  disclosures  before  submitting  the 
application  or  solicitation  reply  form.) 

Comment  5a(a)(2)-8  has  been 
modified  to  clarify  that  the  various 
methods  of  presenting  disclosures 
electronically  are  not  the  exclusive 
means  of  satisfying  the  disclosure 
requirements,  but  examples.  In  addition, 
another  example  has  been  added,  and 
other  modifications  have  been  made  for 
clarity.  Of  course,  any  method  used 
would  have  to  ensure  that  the 
disclosures  are  provided  (not  merely 
made  available)  to  the  consumer,  clearly 
and  conspicuously,  in  a  timely  manner 
on  or  with  the  application  or 
solicitation. 

The  Bankruptcy  Act  amends  Section 
127(c)  of  TILA  to  require  that  credit  card 
application  and  solicitation  disclosures 
provided  “using  the  Internet  or  other 
interactive  computer  service”  must  be 
“readily  accessible  to  consumers  in 
close  proximity”  to  the  solicitation.  15 
U.S.C.  1637(c)(7).  The  April  2007 
proposal  contained  a  discussion  of 
whether  the  Board  should  retain  the 
existing  guidance  in  comment  5a(a)(2)- 
2.ii  on  “prominent  location”  to  interpret 
the  “close  proximity”  standard  of  the 
Bankruptcy  Act.  The  same  issue  is 
raised  in  tbe  Board’s  proposed 
amendments  to  the  Regulation  Z  rules 
for  open-end  credit,  which  were 
published  for  comment  in  June  2007  (72 
FR  32,948,  June  14,  2007).  The  Board 
will  consider  this  issue  in  connection 
with  its  final  action  on  the  rules  for 
open-end  credit  after  considering  the 
comments  submitted  on  the  June  2007 
proposal. 

5a(b)  Required  disclosures  and  5a(c) 
Direct-mail  and  electronic  applications 
and  solicitations 

The  Bankruptcy  Act  provides  that  the 
disclosures  for  electronic  credit  card 
offers  must  be  “updated  regularly  to 
reflect  the  current  policies,  terms,  and 
fee  amounts.”  The  April  2007  proposal 
contained  proposed  amendments  to 
§§226.5a(b)(l),  226.5a(c),  and  226.5a(e), 
as  well  as  the  staff  commentary',  to 
implement  this  requirement. 


particularly  with  regard  to  the  accuracy 
of  variable-rate  APR  disclosures  in 
credit  card  applications  and  <« 

solicitations.  The  same  proposals  are 
also  contained  in  the  June  2007 
proposal  to  revise  the  rules  for  open-end 
credit  under  Regulation  Z.  As  stated 
above,  the  Board  will  consider  revisions 
related  to  the  Bankruptcy  Act  in 
connection  with  its  final  action  on  the 
June  2007  proposal. 

Section  226.5b  Requirements  for 
Home-Equity  Plans 

Section  226.5b(a)  sets  forth 
requirements  for  the  form  of  disclosures 
required  to  be  made  on  or  with 
applications  for  home  equity  lines  of 
credit  (HELOCs).  The  Board  proposed  to 
amend  §  226.5b(a)  by  adding  a  new 
paragraph  (3)  to  provide  that  if  a 
consumer  accesses  a  HELOC  application 
in  electronic  form,  such  as  on  a  home 
computer,  the  disclosures  required  on  or 
with  the  application  must  also  be 
provided  to  the  consumer  in  electronic 
form.  The  Board  proposed  to  add 
comment  5b(a)(3)-l  to  clarify  this  point 
and  also  to  make  clear  that  if  a 
consumer  is  provided  with  a  paper 
application,  the  required  disclosures 
must  be  provided  in  paper  form  on  or 
with  the  application  (and  not,  for 
example,  by  including  a  reference  in  the 
paper  application  to  the  Web  site  where 
the  disclosures  are  located). 

As  in  the  case  of  the  credit  card 
application  and  solicitation  disclosures 
required  under  §  226.5a,  discussed 
above,  many  creditor  commenters  urged 
the  Board  to  revise  the  regulation  and 
commentary  to  permit  disclosures  to  be 
given  in  paper  form  in  appropriate 
cases,  even  where  a  HELOC  application 
is  in  electronic  form.  Commenters 
mentioned  the  same  reasons  as  for  the 
credit  card  disclosures,  focusing  in 
particular  on  problems  that  might  arise 
in  the  context  of  in-person  electronic 
applications  (involving,  for  example,  a 
consumer  completing  the  application  in 
a  creditor’s  office  by  entering 
information  into  a  terminal  or  kiosk). 
Consumer  group  commenters  suggested 
that  the  regulation  not  only  should 
permit,  but  should  require,  paper 
disclosures  in  the  case  of  in-person 
electronic  HELOC  applications. 

For  the  same  reasons  as  discussed 
above  in  connection  with  credit  card 
application  and  solicitation  disclosures, 
in  the  final  regulation,  new 
§  226.5b(a)(3)  is  revised  to  state  that  if 
an  application  is  accessed  by  the 
consumer  in  electronic  form,  the 
required  disclosures  may  (rather  than 
must)  be  provided  in  electronic  form. 
New  comment  5b(a)(3)-l  has  been 
modified  from  the  proposal  to  provide 


guidance  parallel  to  that  in  new 
comment  5a(a)(2)-9  for  credit  card 
applications  and  solicitations.  Where  a 
consumer  accesses  an  electronic  HELOC 
application  in  person  in  a  creditor’s 
office,  the  creditor  could  provide 
disclosures  in  paper  form  and  comply 
with  the  timing  and  delivery 
requirements  of  the  regulation.  In 
addition,  as  discussed  by  the 
commenters,  paper  disclosures  may  be 
preferable  in  this  situation  because  they 
can  be  retained  by  the  consumer. 

Indeed,  paper  disclosures  would  likely 
be  necessary  to  comply  with  the  timing 
requirements  and  the  requirement  to 
provide  the  home-equity  brochure  in  a 
form  the  consumer  may  retain  under 
§  226.5b(e)  in  the  case  of  an  in-person 
electronic  application  in  the  creditor’s 
office.  (The  Board  anticipates  that 
creditors  will  provide  the  other  HELOC 
application  disclosures,  under 
§  226.5b(d),  in  retainable  form  even 
though  not  technically  required,  and 
would  consider  further  revisions  to  the 
regulation  to  address  this  issue  if 
necessary.)  In  addition,  the  portion  of 
the  proposed  comment  stating  that 
paper  applications  must  be 
accompanied  by  paper  disclosures  has 
been  deleted  as  unnecessary,  parallel  to 
comment  5a(a)(2)-9. 

Section  226.5b(c)  states  that  persons, 
other  than  the  creditor,  that  provide 
HELOC  applications  to  consumers  must 
provide  tbe  required  home  equity 
disclosures  in  certain  cases.  The  2001 
interim  final  rule  added  a  new 
§  226.5b(c)(2)  to  clarify  that  such  third 
pcurties  may  use  electronic  disclosures. 
As  proposed,  this  provision  is  being 
deleted  as  unnecessary,  because  the  E- 
Sign  Act  is  a  self-effectuating  statute 
and  permits  any  person  to  use  electronic 
records  subject  to  the  conditions  set 
forth  in  the  Act. 

Comment  5b(b)-7  of  the  2001  interim 
final  rule  states  that  a  consumer  must  be 
able  to  access  the  electronic  disclosures 
at  the  time  the  application  form  is  made 
available  by  electronic  communication. 
This  comment  is  substantially  similar  to 
comment  5a(a)(2)-8  of  the  2001  interim 
final  rule,  discussed  above. 

The  Board  proposed  to  delete 
comment  5b(b)-7  and  substitute  a  new 
comment  5b(a)(l)-5  in  its  place,  which 
generally  w'ould  parallel  tbe  content  of 
proposed  revised  comment  5a(a)(2)-8. 
The  new  comment  would  describe 
alternative  methods  for  presenting 
electronic  disclosures,  which  are 
examples  rather  than  an  exhaustive  list. 

As  in  the  case  of  proposed  revised 
comment  5a(a)(2)-8,  discussed  above, 
creditor  commenters  addressing  the 
proposed  comment  generally  urged  that 
the  “non-bypassable  link”  example  in 
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the  comment  be  deleted,  or  at  least  that 
the  final  comment  make  clear  that  the 
various  methods  of  presenting 
disclosures  electronically  are  only 
examples  and  not  requirements.  The 
comment  has  been  modified  to  clarify 
that  the  methods  are  not  the  exclusive 
means  of  satisfying  the  disclosure 
requirements,  but  examples.  In  addition, 
another  example  has  been  added,  and 
other  modifications  have  been  made  for 
clarity.  Of  course,  similarly  to  electronic 
credit  card  applications,  any  method 
used  for  providing  disclosures  for 
electronic  HELOC  applications  would 
have  to  ensure  that  the  disclosures  are 
provided  (not  merely  made  available)  to 
the  consumer,  clearly  and 
conspicuously,  in  a  timely  manner  on  or 
with  the  application. 

Section  226.15  Right  of  Rescission 

Section  226.15  gives  consumers  the 
right  to  rescind  certain  open-end  credit 
plans  secured  by  their  principal 
dwelling.  Under  §  226.15(b),  creditors 
must  provide  two  copies  of  a  notice  of 
this  right  to  each  consumer  entitled  to 
rescind.  For  written  (paper)  disclosures, 
this  allows  consumers  to  return  one 
copy  to  the  creditor  if  they  exercise  the 
right  of  rescission  and  retain  the  second 
copy.  The  2001  interim  final  rule  added 
language  permitting  creditors  to  provide 
only  one  copy  of  the  rescission  notice  to 
each  consumer  when  the  notice  is 
provided  in  electronic  form  in 
accordance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act.  The  April  2007  proposal 
retained  this  provision  from  the  2001 
interim  final  rule.  The  few  commenters 
that  addressed  this  proposal  supported 
it.  The  final  rule  adopts  this  provision 
as  proposed  with  minor  wording 
changes  for  clarification.  It  does  not 
appear  that  consumers  would  benefit  by 
receiving  two  electronic  copies  of 
rescission  notices. 

In  the  2001  interim  final  rule, 
comment  15(b)-l  was  revised  to  state 
that  if  there  is  more  than  one  property 
owner,  a  single  rescission  notice  may  be 
sent  to  each  property  owner  if  electronic 
communication  is  used,  that  each  co¬ 
owner  must  consent  to  electronic 
disclosures,  and  that  each  must 
designate  an  electronic  (e-mail)  address 
to  be  used  for  this  purpose.  In  the  April 
2007  proposal,  the  Board  proposed  to 
modify  comment  15(b)-l  by  deleting  the 
requirement  to  use  e-mail.  The 
statement  that  each  co-owner  must 
consent  to  electronic  disclosures  was 
also  proposed  to  be  deleted. 

A  few  commenters  expressed  concern 
about  the  proposed  deletion  of  the 
statement  that  each  co-owner  must 
consent  to  electronic  disclosures,  and 


suggested  that  the.Board  clarify  this 
issue.  The  E-Sign  Act  clearly  states  that 
any  consumer  to  whom  written 
disclosures  are  required  to  be  given 
must  affirmatively  consent  to  die  use  of 
electronic  disclosures  before  such 
disclosures  may  be  used  in  place  of 
paper  disclosures:  accordingly,  the 
Board  believes  that  it  is  unnecessary  to 
address  this  issue  in  Regulation  Z.  In 
addition,  a  commenter  suggested  that 
creditors  should  be  able  to  provide  a 
single  electronic  rescission  notice  to  co¬ 
owners  who  have  the  same  e-mail 
address  or  other  electronic  point  of 
contact,  and  also  that  a  creditor  may 
require  that  consumers  who  wish  to 
receive  disclosures  electronically 
provide  such  a  single  contact  point.  The 
Board  believes  that  these  suggestions 
might  not  be  consistent  with  the  Truth 
in  Lending  Act,  which  requires  delivery 
of  the  rescission  notice  and  disclosures 
to  each  consumer  entitled  to  rescind. 
Accordingly,  the  revisions  to  comment 
15(b)-l  are  adopted  as  proposed. 

Section  226. 1 6  Advertising 

Section  226.16  contains  requirements 
for  advertisements  for  open-end  credit, 
and  in  peulicular  requires  that  if  an 
advertisement  includes  certain  “trigger 
terms”  (such  as  an  APR),  the 
advertisement  must  also  include  certain 
required  disclosures  (such  as  the 
minimum  finance  charge  and 
transaction  charges  and  annual  fees). 

Section  226.16(c)  relates  to  catalogs 
and  other  multiple-page  advertisements 
and  to  electronic  advertisements.  The 
Board  proposed  to  add  a  new  paragraph 
(3)  to  §  226.16(c)  to  provide  that  if  a 
consumer  accesses  an  advertisement  for 
open-end  credit  in  electronic  form,  such 
as  on  a  home  computer,  the  disclosures 
required  on  or  with  the  advertisement 
must  also  be  provided  to  the  consumer 
in  electronic  form  on  or  with  the 
advertisement.  The  Board  proposed  to 
add  comment  16(c)(3)-l  to  clarify  this 
point  and  also  to  make  clear  that  if  a 
consumer  accesses  a  paper 
advertisement,  the  required  disclosures 
must  be  provided  in  paper  form  on  or 
with  the  advertisement  (and  not,  for 
example,  by  including  a  reference  in  the 
paper  advertisement  to  the  Web  site 
where  the  disclosures  are  located). 
Commenters  did  not  address  this  aspect 
of  the  proposal. 

In  the  final  regulation,  new 
§  226.16(c)(3)  and  comment  16(c)(3)-l 
are  not  being  adopted.  Section  226.16(b) 
requires  that  if  an  advertisement 
includes  trigger  terms,  the 
advertisement  itself  must  “clearly  and 
conspicuously  set  forth”  the  required 
disclosures.  Therefore,  under  the 
existing  regulation,  providing  paper 


disclosures  for  an  advertisement  in 
electronic  form,  or  vice  versa,  would  not 
comply  because  the  disclosures  would 
not  be  set  forth  in  the  advertisement 
itself. 

Section  226.16(c)  provides  that  in  a 
catalog  or  other  multiple-page 
advertisement,  the  required  disclosures 
need  not  be  shown  on  each  page  where 
a  “trigger  term”  appears,  as  long  as  each 
such  page  includes  a  cross-reference  to 
the  page  where  the  required  disclosures 
appear.  The  2001  interim  final  rule  (in 
§  226.16(c)(1)  and  (2),  and  comments 
16(c)(l)-l  and  -2)  clarified  that  this 
multiple-page  rule  also  applies  to  credit 
advertisements  in  electronic  form.  For 
example,  if  a  “trigger  term”  appears  on 
a  particular  web  page,  the  additional 
disclosures  may  appear  in  a  table  or 
schedule  on  another  web  page  and  still 
be  considered  part  of  a  single 
advertisement  if  there  is  a  clear 
reference  to  the  page  or  location  where 
the  table  or  schedule  begins  (which  may 
be  accomplished,  for  example,  by 
including  a  link).  In  April  2007,  the 
Board  proposed  to  retain  this  provision. 
Only  one  commenter  addressed  the 
provision  and  expressed  concern  that 
consumers  may  not  receive  clear 
product  information  from  online 
advertisements  (noting,  for  example, 
that  in  one  online  advertisement  the 
commenter  was  aware  of,  details  were 
disclosed  several  linked  pages  away 
from  the  initial  credit  advertisement). 
The  final  rule  retains  this  provision  as 
proposed. 

Subpart  C — Closed-end  Credit 

Section  226.17  General  Disclosure 
Requirements 

Section  226.17(a)  prescribes  the  form 
of  disclosures  required  for  closed-end 
credit.  Section  226.17(a)(1)  requires 
creditors  to  provide  closed-end  credit 
disclosures  in  writing  and  in  a  form  that 
the  consumer  may  keep.  As  proposed, 

§  226.17(a)(1)  is  revised  to  clarify  that 
creditors  may  provide  the  closed-end 
credit  disclosures  to  consumers  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act. 
Some  creditors  may  provide  closed-end 
credit  disclosures  to  consumers  both  in 
paper  and  electronic  form  and  rely  on 
the  paper  form  of  the  disclosures  to 
satisfy  their  compliance  obligations.  For 
those  creditors,  the  duplicate  electronic 
form  of  the  closed-end  credit 
disclosures  may  be  provided  to 
consumers  without  regard  to  the 
consumer  consent  and  other  provisions 
of  the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
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satisfy  the  regulation’s  closed-end  credit 
disclosure  requirements. 

Section  226.17(a)(1)  is  also  revised,  as 
proposed,  to  provide  that  the  closed-end 
credit  disclosures  required  by 
§§  226.19(b)  (adjustable-rate  mortgage 
loan  applications)  and  226.24  (closed- 
end  credit  advertising)  may  be  provided 
to  the  consumer  in  electronic  form,  and 
that  the  disclosures  required  by 
§  226.17(g)  (delay  in  disclosures  for  mail 
or  telephone  transactions)  may  be  made 
available  to  the  consumer  or  to  the 
public  in  electronic  form,  under  the 
circumstances  set  forth  in  those 
sections,  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act.  Commenters  supported 
this  provision.  The  Board  believes  that 
this  will  eliminate  a  potential 
significant  burden  on  electronic 
commerce  without  increasing  the  risk  of 
harm  to  consumers.  This  approach  will 
assist  consumers  in  shopping  for  credit 
by  enabling  them  to  receive  important 
disclosures  online  at  the  same  time  they 
access  an  application  or  advertisement 
without  first  having  to  provide  consent 
in  accordance  with  the  requirements  of 
the  E-Sign  Act.  Requiring  consumers  to 
follow  the  consent  procedures  set  forth 
in  the  E-Sign  Act  in  order  to  access  an 
online  application  or  advertisement  is 
potentially  burdensome  and  could 
discourage  consumers  from  shopping 
for  credit  online.  Moreover,  because 
these  consumers  are  viewing  the 
application  or  advertisement  online, 
there  appears  to  be  little,  if  any,  risk  that 
the  consumer  will  be  unable  to  view  the 
disclosures  online  as  well. 

Section  226.17(a)(3)  in  the  interim 
final  rule  cross-references  §  226.36,  the 
section  of  the  interim  final  rule  setting 
forth  general  rules  for  electronic 
disclosures.  Because  the  Board  is 
deleting  §  226.36,  as  discussed  below, 

§  226.17(a)(3)  is  aLso  being  deleted. 

Section  227.17(g)  applies  where  a 
creditor  receives  a  request  for  credit  by 
mail,  telephone,  or  electronic 
communication  without  face-to-face  or 
direct  telephone  solicitation.  In  these 
circumstances,  the  creditor  may  delay 
making  the  TILA  disclosures  for  the 
credit  transaction  until  the  due  date  of 
the  first  payment,  provided  certain 
disclosures  (specified  in  §  226.17(g)(1)- 
(5))  have  been  made  available  to  the 
consumer  or  to  the  public  generally 
(such  as  in  a  catalog  or  advertisement). 
For  example,  a  retailer  may  mail 
catalogs  to  consumers,  or  provide  " 
advertising  inserts  in  newspapers, 
containing  information  for  ordering 
merchandise  by  telephone  or  mail.  If  a 
consumer  calls  the  retailer,  orders  an 
item,  and  agrees  to  pay  for  the  item  by 
obtaining  a  closed-end  extension  of 


credit  from  the  retailer,  the  TILA  closed- 
end  disclosures  would  normally  be 
required  to  be  provided  to  the  consumer 
before  the  consummation  of  the 
transaction.  Since  this  is  impracticable 
where  the  transaction  is  consummated 
by  telephone,  however,  §  226.17(g) 
permits  the  retailer  to  delay  providing 
the  specific  disclosures  for  the 
transaction,  as  long  as  the  disclosures  in 
§  226.17(g)(1)— (5),  for  representative 
amounts  or  ranges  of  credit,  are' 
included  in  the  catalog  or  newspaper 
insert. 

In  the  2001  interim  final  rule,  the 
Board  replaced  the  term  “electronic 
communication”  in  §  226.17(g)  with 
“facsimile  machine.”  The  Board 
explained  that  the  rule  in  §  226.17(g) 
predated  Internet  commerce,  and  the 
term  “electronic  communication”  was 
intended  to  cover  credit  requests  by 
facsimile  or  telegram.  The  rationale 
underlying  the  rule  was  that  creditors 
are  unable  to  provide  written 
transaction-specific  disclosures  at  the 
time  of  the  consumer’s  credit  request 
where  the  request  is  made  by  facsimile 
or  telegram,  no  less  than  in  the  case  of 
requests  made  by  telephone  or  mail. 

That  practical  problem  does  not  exist, 
however,  where  a  consumer  requests 
credit  at  a  Web  site.  Therefore,  the 
Board  believes  it  would  be 
inappropriate  to  extend  the  application 
of  §  226.17(g)  to  electronic  requests  for 
credit  made  at  an  Internet  Web  site.  In 
the  April  2007  proposal,  the  Board 
proposed  to  retain  the  amendment  to 
§  226.17(g)  from  the  2001  interim  final 
rule. 

A  few  commenters  discussed  this 
provision,  as  well  as  other  provisions  of 
Regulation  Z  permitting  delayed 
disclosures  where  an  application  is 
submitted  by  telephone.  These 
commenters  contended  that  the  same 
reasons  permitting  disclosures  to  be 
delayed  in  the  case  of  a  telephone 
application  might  also  apply  in  other 
situations,  such  as  where  applications 
are  conducted  through  mobile  hand¬ 
held  electronic  devices,  ATMs,  or 
computers  not  owned  by  the  consumer 
(such  as  an  employer’s  computer).  The 
Board  has  determined  not  to  extend  the 
telephone  provisions  to  additional 
situations;  refer  to  the  discussion  below 
under  “Delayed  Disclosures.” 
Accordingly,  §  226.17(g)  remains 
unchanged  in  this  regard. 

Where  §  226.17(g)  does  apply,  i.e., 
where  the  consumer  requests  credit  by 
telephone,  mail,  or  facsimile  machine, 
the  regulation  requires  the  creditor  (as  a 
condition  of  delaying  the  transaction- 
specific  TILA  disclosures)  to  make 
available  in  written  form  to  the 
consumer  or  the  public  the  disclosures 


set  forth  in  §  226.1 7(g)(l)-(5)  before  the 
actual  purchase  order  or  request.  The 
Board  believes  that  these  disclosures 
can  appropriately  be  made  available  to 
the  consumer  or  to  the  public  either  in 
electronic  form  (for  example,  on  the 
creditor’s  Web  site)  or  in  paper  form.  In 
the  April  2007  proposal,  the  Bocurd 
proposed  to  amend  §  226.17(g)  to 
provide  that  the  requirement  to  make 
available  the  §  226.1 7(g)(l)-(5) 
disclosures  in  written  form  to  the 
consumer  or  to  the  public  may  be 
satisfied  by  making  the  disclosures 
available  in  electronic  form,  such  as  at 
a  creditor’s  Web  site.  Thus,  for  example, 
a  consumer  might  see  information  about 
a  product  on  a  retailer’s  Web  site  and 
order  the  product  by  telephone  using 
closed-end  credit;  the  transaction- 
specific  disclosures  could  be  delayed, 
provided  the  §  226.17(g)(l)-(5) 
disclosures  are  set  forth  on  the  Web  site. 
In  this  situation,  the  E-Sign  consent 
procedures  would  not  have  to  be 
followed  in  order  for  the  §  226.17(g)(1)- 
(5)  disclosures  to  be  provided  in 
electronic  form.  On  the  other  hand,  if 
the  consumer  ordered  the  product  via 
the  Web  site  itself,  the  transaction- 
specific  disclosures  could  not  be 
delayed  and  would  be  required  to  be 
provided  before  consummation  of  the 
transaction.  For  the  disclosures  to  be 
provided  in  electronic  form  in  this 
situation,  the  E-Sign  consent  procedures 
would  have  to  be  followed.  The 
amendment  to  §  226.17(g)  is  adopted  as 
proposed. 

Section  226.19  Certain  Residential 
Mortgage  and  Variable-Rate 
Transactions 

Section  226.19(b)  requires  creditors  to 
provide  certain  disclosures  relating  to 
adjustable-rate  mortgage  (ARM)  loans 
secured  by  the  consumer’s  principal 
dwelling.  These  disclosures  must  be 
provided  when  an  application  form  is 
provided  to  the  consumer  or  before  the 
consumer  pays  a  nonrefundable  fee, 
whichever  is  earlier.  The  Board 
proposed  to  amend  §  226.19  by  adding 
a  new  paragraph  (c)  to  provide  that  if  a 
consumer  accesses  an  ARM  application 
in  electronic  form,  the  disclosures 
required  on  or  with  an  application  for 
an  ARM  must  be  provided  to  the 
consumer  in  electronic  form.  The  Board 
also  proposed  to  add  comment  19(c)-l 
to  clarify  this  point,  and  to  make  clear 
that  if  a  consumer  is  provided  with  a 
paper  ARM  application,  the  required 
disclosures  must  be  provided  in  paper 
form  on  or  with  the  application  (and 
not,  for  example,  by  including  a 
reference  in  the  application  to  the  Web 
site  where  the  disclosures  are  located). 
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As  in  the  case  of  the  credit  card 
application  and  solicitation  disclosures 
required  under  §  226.5a  and  the  HELOC 
application  disclosures  under  §  226.5b, 
discussed  above,  many  creditor 
commenters  urged  the  Board  to  revise 
§  226.19(c)  in  the  final  regulation  and 
the  accompanying  commentary 
provisions  to  permit  disclosures  to  be 
given  in  paper  form  even  where  an  ARM 
application  is  provided  in  electronic 
form.  These  commenters  focused  in 
particular  on  problems  that  might  arise 
in  the  context  of  in-person  electronic 
applications  (involving,  for  example,  a 
consumer  in  a  creditor’s  office  entering 
information  at  an  electronic  terminal  to 
complete  an  application).  Consumer 
group  commenters  suggested  that  the 
regulation  should  not  only  permit,  but 
should  require,  paper  disclosures  in  the 
case  of  in-person  ARM  applications 
made  electronically. 

For  the  same  reasons  as  discussed 
above  in  connection  with  credit  card 
application  and  solicitation  disclosures 
and  HELOC  application  disclosures, 
new  §  226.19(c)  is  revised  to  state  that 
if  an  application  is  accessed  by  the 
consumer  in  electronic  form,  the 
required  disclosures  may  (rather  than 
must)  be  provided  in  electronic  form. 
New  comment  19(c)-l  has  been 
modified  from  the  proposal  to  provide 
guidance  parallel  to  that  in  new 
comments  5a(a)(2)-9  and  5b(a)(3)-l  for 
credit  card  applications  and 
solicitations  and  for  HELOC 
applications,  respectively.  Where  a 
consumer  accesses  an  electronic  ARM 
application  in  person  in  a  creditor’s 
office,  the  creditor  could  provide 
disclosures  in  paper  form  and  comply 
with  the  timing  and  delivery 
requirements  of  the  regulation.  Indeed, 
in  the  case  of  an  in-person  electronic 
application  in  a  creditor’s  office,  paper 
disclosures  would  likely  be  necessary  to 
comply  with  the  timing  requirements 
and  the  requirement  to  provide  the 
ARM  disclosures  in  a  form  the 
consumer  may  retain.  The  portion  of  the 
proposed  comment  stating  that  paper 
applications  must  be  accompanied  by 
paper  disclosures  has  been  deleted  as 
unnecessary,  to  parallel  new  comments 
5a(a)(2)-9  and  5b(a)(3)-l. 

Comment  19(b)-2  of  the  2001  interim 
final  rule  states  that  a  consumer  must  be 
able  to  access  the  electronic  disclosures 
at  the  time  the  blank  application  form 
for  ARMs  is  made  available  by 
electronic  communication.  The  Board 
proposed  to  revise  comment  19(b)-2  in 
a  manner  substantially  similar  to 
proposed  comments  5b(a)(l)-5  and 
5a(a)(2)-8,  discussed  above.  The 
proposed  revised  comment  described 
alternative  methods  for  presenting 


electronic  disclosures,  which  are 
examples  rather  than  an  exhaustive  list. 

As  in  the  case  of  proposed  revised 
comments  5b(a)(l)-5  and  5a(a)(2)-8, 
discussed  above,  creditor  commenters 
addressing  the  proposed  comment 
generally  urged  that  the  “non- 
bypassable  link”  example  in  the 
comment  be  deleted,  or  at  least  that  the 
final  comment  make  clear  that  the 
various  methods  of  presenting 
disclosures  electronically  are  only 
examples  and  not  requirements.  'The 
comment  has  been  modified  to  clarify 
that  the  methods  are  not  the  exclusive 
means  of  satisfying  the  disclosure 
requirements,  but  rather  examples.  In 
addition,  another  example  has  been 
added,  and  other  modifications  have 
been  made  for  clarity.  Of  course,  any 
method  used  for  providing  disclosures 
for  electronic  ARM  applications  would 
have  to  ensure  that  the  disclosures  are 
provided  (not  merely  made  available)  to 
the  consumer,  clearly  and 
conspicuously,  in  a  timely  manner. 

Section  226.23  Right  of  Rescission 

Section  226.23  gives  consumers  the 
right  to  rescind  certain  closed-end 
mortgage  loans  secured  by  their 
principal  dwelling.  Under  §  226.23(b), 
creditors  must  provide  two  copies  of  a 
notice  of  this  right  to  each  consumer 
entitled  to  rescind.  For  written  (paper) 
disclosures,  this  allows  consumers  to 
return  one  copy  to  the  creditor  if  they 
exercise  the  right  of  rescission  and 
retain  the  second  copy.  The  2001 
interim  final  rule  added  language 
permitting  creditors  to  provide  only  one 
copy  of  the  rescission  notice  to  each 
consumer  when  the  notice  is  provided 
in  electronic  form  in  accordance  with 
the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act. 
The  April  2007  proposal  retained  this 
provision  from  the  2001  interim  final 
rule.  The  few  commenters  that 
addressed  this  proposal  supported  it. 

The  final  rule  adopts  this  provision  as 
proposed  with  minor  wording  changes. 

It  does  not  appear  that  consumers 
would  benefit  by  receiving  two 
electronic  copies  of  rescission  notices. 

In  the  2001  interim  final  rule, 
comment  23(b)-l  was  revised  to  state 
that  if  there  is  more  than  one  property 
owner,  a  single  rescission  notice  may  be 
sent  to  each  property  owner  if  electronic 
communication  is  used,  that  each  co¬ 
owner  must  consent  to  electronic 
disclosures,  and  that  each  must 
designate  an  electronic  (e-mail)  address 
to  be  used  for  this  purpose.  In  the  April 
2007  proposal,  the  Board  proposed  to 
modify  comment  23(b)-l  by  deleting  the 
requirement  to  use  e-mail.  The 
statement  that  each  co-owner  must 


consent  to  electronic  disclosures  was 
also  proposed  to  be  deleted,  as  consent 
requirements  are  already  set  forth  in  the 
E-Sign  Act. 

The  comments  received  by  tbe  Board 
on  the  proposed  revisions  to  comment 
15(b)-l  relating  to  rescission  in  the 
open-end  context,  discussed  above, 
apply  to  closed-end  rescission  as  well. 

See  the  discussion  under  §  226.15 
above.  Accordingly,  the  revisions  to 
comment  23(b)-l  are  adopted  as 
proposed. 

Section  226.24  Advertising 

Section  226.24  contains  requirements 
for  advertisements  for  closed-end  credit 
and  requires  that  if  an  advertisement 
includes  certain  “trigger  terms”  (such  as 
the  payment  amount),  the  advertisement 
must  also  include  certain  required 
disclosures  (such  as  the  APR,  the 
amount  or  percentage  of  any 
downpayment,  and  the  terms  of 
repayment,  as  applicable). 

Section  226.24(d)  relates  to  catalogs 
and  other  multiple-page  advertisements 
and  to  electronic  advertisements.  The 
Board  proposed  to  add  a  new  paragraph 
(3)  to  §  226.24(d)  (comparable  to 
proposed  new  paragraph  (3)  to 
§  226.16(c)  for  open-end  credit 
advertising)  to  clarify  that  if  a  consumer 
accesses  an  advertisement  for  closed- 
end  credit  in  electronic  form,  the 
disclosures  required  on  or  with  the 
closed-end  credit  advertisement  must  be 
provided  to  tbe  consumer  in  electronic 
form  on  or  with  the  advertisement.  The 
Board  proposed  to  add  comment  24(d)- 
5  to  clarify  this  point,  and  also  to  make 
clear  that  if  a  consumer  accesses  a  paper 
advertisement,  the  required  disclosures 
must  be  provided  in  paper  form  on  or 
with  the  advertisement  (and  not,  for 
example,  by  including  a  reference  in  the 
advertisement  to  the  Web  site  where  the 
disclosures  are  located).  Commenters 
did  not  address  this  provision. 

In  the  final  regulation,  new 
§  226.24(d)(3)  and  comment  24(d)-5  are 
not  being  adopted.  Section  226.24(c) 
requires  that  if  an  advertisement 
includes  trigger  terms,  the 
advertisement  itself  must  “state”  the 
required  disclosures.  Therefore,  under 
the  existing  regulation,  providing  paper 
disclosures  for  an  advertisement  in 
electronic  form,  or  vice  versa,  would  not 
comply  because  the  disclosures  would 
not  be  stated  in  the  advertisement  itself. 

Section  226.24(d)  provides  that  in  a 
catalog  or  other  multiple-page 
advertisement,  the  required  disclosures 
need  not  be  shown  on  each  page  where 
a  “trigger  term”  appears,  as  long  as  each 
such  page  includes  a  cross-reference  to 
the  page  where  the  required  disclosures 
appear.  The  2001  interim  final  rule 
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clarified  (in  §  226.24(d)(1)  and  (2),  and 
comments  24(d)-2  and  24(d)-4),  as  in 
the  case  of  open-end  credit  advertising, 
that  the  multiple-page  rule  for  closed- 
end  credit  advertising  also  applies  to 
credit  advertisements  in  electronic  form. 
For  example,  if  a  “trigger  term”  appears 
on  a  particular  web  page,  the.  additional 
disclosures  may  appear  in  a  table  or 
schedule  on  another  web  page  and  still 
be  considered  part  of  a  single 
advertisement  if  there  is  a  clear 
reference  to  the  page  or  location  where 
the  table  or  schedule  begins  (which  may 
be  accomplished,  for  example,  by 
including  a  link).  In  April  2007,  the 
Board  proposed  to  retain  this  provision. 
Only  one  commenter  addressed  this 
provision  and  expressed  concern  that 
consumers  may  not  receive  clear 
product  information  (see  discussion 
under  open-end  advertising  above).  The 
final  rule  retains  this  provision  as 
proposed. 

Section  226.24(b)  permits  creditors  to 
state  a  simple  annual  rate  of  interest  or 
periodic  rate  in  addition  to  the  APR,  as 
long  as  the  rate  is  stated  in  conjunction 
with,  but  not  more  conspicuously  than, 
the  APR.  In  the  2001  interim  final  rule, 
comment  24(b)-6  was  added  to  state 
that  in  an  advertisement  using 
electronic  communication,  the 
consumer  must  be  able  to  view  both 
rates  simultaneously,  and  that  this 
requirement  is  not  satisfied  if  the 
consumer  can  view  the  APR  only  by  use 
of  a  link  that  takes  the  consumer  to 
another  web  location.  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
comment  24(b)-6  as  unnecessary, 
because  the  requirement  to  state  the 
simple  annual  rate  or  periodic  rate  in 
conjunction  with,  and  not  more 
conspicuously  than,  the  APR,  applies  to 
electronic  advertisements  no  less  than 
to  advertisements  in  other  media.  In  the 
supplementary  information,  the  Board 
stated  that  requiring  the  consumer  to 
scroll  to  another  part  of  the  page,  or 
access  a  link,  in  order  to  view  the  APR 
would  likely  not  satisfy  this 
requirement. 

Some  commenters  were  concerned  by 
the  foregoing  discussion  in  the  April 
2007  proposal,  and  contended  that  in 
the  case  of  small  hand-held  electronic 
devices  (such  as  Internet-enabled 
cellphones  or  personal  digital  assistants) 
that  a  consumer  might  use  to  view  a 
credit  advertisement,  the  small  size  of 
the  screen  might  necessitate  scrolling  or 
the  use  of  links  for  viewing  the  APR. 
Commenters  also  said  the  proposal  was 
confusing  in  that  comment  24(b)-6, 
stating  that  the  use  of  links  would  not 
comply,  was  proposed  to  be  deleted,  yet 
the  supplementary  information 
appeared  to  impose  the  same  restriction. 


Comment  24(b)-6  is  being  deleted  as 
proposed.  As  stated  in  the  proposal,  the 
existing  regulatory  requirement  is  to 
state  the  APR  no  less  conspicuously 
than  the  simple  rate  of  interest,  and  this 
rule  applies  in  the  electronic  context. 
However,  the  Board  believes  that  the 
rule  can  be  applied  with  some  degree  of 
flexibility,  to  account  for  variations  in 
devices  consumers  may  use  to  view 
electronic  advertisements.  Therefore, 
the  use  of  scrolling  or  links  would  not 
necesscurily  fail  to  comply  with  the 
regulation  in  all  cases;  however, 
creditors  should  ensure  that  electronic 
advertisements  comply  with  the  equal 
conspicuousness  requirement. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

Section  226.31  General  Rules 

Subpart  E  implements  the  Home 
Ownership  and  Equity  Protection  Act 
(HOEPA)  and  sets  forth  special  rules, 
including  disclosure  requirements,  for 
certain  mortgage  loans  with  rates  or  fees 
above  specified  thresholds  (HOEPA 
loans)  and  for  reverse  mortgage  loans. 
Section  226.31(b)  prescribes  the  form  of 
disclosures  required  under  Subpart  E. 
Section  226.31(b)(1)  requires  creditors 
to  provide  the  HOEPA  and  reverse 
mortgage  disclosures  in  writing  and  in 
a  form  that  the  consumer  may  keep.  As 
proposed,  §  226.31(b)(1)  is  renumbered 
as  §  226.31(b)  and  revised  to  clarify  that 
the  HOEPA  and  reverse  mortgage 
disclosures  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act.  Some  creditors  may  provide 
the  HOEPA  and  reverse  mortgage 
disclosures  to  consumers  both  in  paper 
and  electronic  form  and  rely  on  the 
paper  form  of  the  disclosures  to  satisfy 
their  compliance  obligations.  For  those 
creditors,  the  duplicate  electronic  form 
of  the  HOEPA  and  reverse  mortgage 
disclosures  may  be  provided  to 
consumers  without  regard  to  the 
consumer  consent  and  other  provisions 
of  the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
satisfy  the  regulation’s  HOEPA  and 
reverse  mortgage  disclosure 
requirements. 

Section  226.31(b)(2)  in  the  interim 
final  rule  cross-references  §  226.36,  the 
section  of  the  interim  final  rule  setting 
forth  general  rules  for  electronic 
disclosures.  Because  the  Board  is 
deleting  §  226.36,  as  discussed  below, 

§  226.31(b)(2)  is  also  being  deleted  in 
the  final  rule. 


Subpart  F — Electronic  Communication 

Section  226.36  Requirements  for 
Electronic  Communication 

Section  226.36  was  added  by  the  2001 
interim  final  rule  to  address  the  general 
requirements  for  electronic 
communications.  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
§  226.36  (which  constitutes  all  of 
Subpart  F)  from  Regulation  Z  and  the 
accompanying  sections  of  the  staff 
commentary.  Creditor  commenters 
largely  supported  the  proposed  deletion, 
and  §  226.36  and  the  accompanying 
commentary  are  deleted  in  the  final 
rule. 

In  the  interim  rule,  §  226.36(a) 
defined  the  term  “electronic 
communication”  to  mean  a  message 
transmitted  electronically  that  can  be 
displayed  on  equipment  as  visual  text, 
such  as  a  message  displayed  on  a 
personal  computer  monitor  screen.  The 
deletion  of  §  226.36(a)  does  not  change 
applicable  legal  requirements  under  the 
E-Sign  Act. 

Sections  226.36(b),  (c)  and  (f) 
incorporated  by  reference  provisions  of 
the  E-Sign  Act,  such  as  the  provision 
allowing  disclosures  to  be  provided  in 
electronic  form,  the  requirement  to 
obtain  the  consumer’s  affirmative 
consent  before  providing  such 
disclosures,  and  the  provision  allowing 
electronic  signatures.  The  deletion  of 
these  provisions  has  no  impact  on  the 
general  applicability  of  the  E-Sign  Act  to 
Regulation  Z  disclosures. 

Sections  226.36(d)  and  (e)  addressed 
specific  timing  and  delivery 
requirements  for  electronic  disclosures 
under  Regulation  Z,  such  as  the 
requirement  to  send  disclosures  to  a 
consumer’s  e-mail  address  (or  post  the 
disclosures  on  a  Web  site  and  send  a 
notice  alerting  the  consumer  to  the 
disclosures).  The  Board  stated  in  the 
proposal  that  it  no  longer  believed  that 
these  additional  provisions  were 
necessary  or  appropriate.  The  Board 
noted  that  electronic  disclosures  have 
evolved  since  2001,  as  industry  and 
consumers  have  gained  experience  with 
them,  and  also  noted  concerns  about  e- 
mail  related  to  data  security,  identity 
theft,  and  phishing. 

The  consumer  group  commenters 
urged  the  Board  to  require  the  use  of  e- 
mail  to  provide  required  disclosures  in 
electronic  form,  arguing  that  e-mail  is 
the  only  reliable  way  to  ensure  that 
consumers  are  able  to  actually  access, 
receive,  and  retain  disclosures.  The 
consumer  groups  also  disagreed  with 
the  statement  that  concerns  relating  to 
phishing,  identity  theft,  and  data 
security  are  a  valid  reason  for  not 
requiring  the  use  of  e-mail,  noting  that 
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phishing  involves  gathering  information 
from  the  consumer,  while  disclosures 
would  be  provided  to  the  consumer,  and 
need  not  include  sensitive  information. 

While  the  consumer’s  receipt  of  an  e- 
mail  message  that  is  actually  from  the 
consumer’s  creditor  would  not  in 
general  pose  a  security  risk,  consumers 
might  ignore  or  delete  e-mails  from 
creditors  {real  or  purported),  in  order  to 
avoid  falling  victim  to  fraud  schemes. 
Thus,  disclosures  sent  by  consumers’ 
creditors  may  not  receive  the  attention 
they  should.  Consequently,  some 
creditors  may  be  reluctant  to 
communicate  by  e-mail.  To  the  extent 
consumers  are  instructed  not  to  ignore 
electronic  mail  messages  from  their 
creditors,  the  risk  of  consumers  being 
victimized  by  fraudulent  e-mail  might 
be  increased.  In  any  event,  the  Board 
believes  it  is  preferable  not  to  mandate 
the  use  of  any  particular  means  of 
electronic  delivery  of  disclosures,  but 
instead  to  allow  flexibility  for  creditors 
to  use  whatever  method  may  be  best 
suited  to  particular  types  of  disclosure 
(for  example,  account-opening,  periodic 
statements,  or  change  in  terms). 

With  regard  to  the  requirement  to 
attempt  to  redeliver  returned  electronic 
disclosures,  creditors  would  be  required 
to  search  their  files  for  an  additional  e- 
mail  address  to  use,  and  might  be 
required  to  use  a  postal  mail  address  for 
redelivery  if  no  additional  e-mail 
address  was  available.  As  stated  in  the 
April  2007  proposal,  the  Board 
continues  to  believe  that  both 
requirements  would  likely  be  unduly 
burdensome. 

Under  the  April  2007  proposed  rule, 
the  requirement  in  the  2001  interim 
final  rule  for  creditors  to  maintain 
disclosures  posted  on  a  Web  site  for  at 
least  90  days  would  be  deleted.  Creditor 
commenters  supported  the  proposed 
deletion:  consumer  group  commenters 
expressed  concern  about  its  impact  on 
consumers.  As  stated  in  the  proposal, 
based  on  a  review  of  industry  practices, 
it  appears  that  many  creditors  maintain 
disclosures  posted  on  an  Internet  Web 
site  for  several  months,  and,  in  a 
number  of  cases,  for  more  than  a  year. 
For  example,  it  appears  that  credit  card 
issuers  that  offer  online  periodic 
statements  to  consumers  typically  make 
those  statements  available  without 
charge  for  six  months  or  longer  in 
electronic  form.  This  practice  has 
developed  even  though  Regulation  Z 
does  not  currently  require  creditors  to 
maintain  disclosures  for  any  specific 
period  of  time.  In  addition,  the  Board 
continues  to  believe  that  an  appropriate 
time  period  consumers  may  want 
electronic  disclosures  to  be  available 
may  vary  depending  upon  the  type  of 


disclosure,  and  is  reluctant  to  establish 
specific  time  periods  that  would  vary 
depending  on  the  disclosures,  which 
would  increase  the  compliance  burden. 
Therefore,  the  90-day  retention 
provision  is  deleted  as  proposed. 

Nevertheless,  while  the  Board  is  not 
requiring  disclosures  to  be  maintained 
on  an  Internet  Web  site  for  any  specific 
time  period,  the  general  requirements  of 
Regulation  Z  continue  to  apply  to 
electronic  disclosures,  such  as  the 
requirement  to  provide  disclosures  to 
consumers  at  certain  specified  times 
and  in  a  form  that  the  consumer  may 
keep.  The  Board  expects  creditors  to 
maintain  disclosures  on  Web  sites  for  a 
reasonable  period  of  time  (which  may 
vary  depending  upon  the  particular 
disclosure)  so  that  consumers  have  an 
opportunity  to  access,  view,  and  retain 
the  disclosures.  As  stated  in  the  April 
2007  proposal,  the  Board  will  monitor 
creditors’  electronic  disclosure  practices 
with  regard  to  the  ability  of  consumers 
to  retain  Regulation  Z  disclosures  and 
would  consider  further  revisions  to  the 
regulation  to  address  this  issue  if 
necessary. 

V.  Other  Issues  Raised  by  Commenters 

Clear  and  Conspicuous  Disclosures 

An  issue  raised  in  the  comments  on 
the  April  2007  proposal  related  to  small 
hand-held  electronic  devices  through 
which  consumers  may  conduct  financial 
transactions  using  the  Internet  or  other 
electronic  means  (for  example,  personal 
digital  assistants,  Internet-enabled 
cellphones,  and  similar  devices).  One 
commenter  requested  clarification  on 
whether  creditors  would  be  .deemed  to 
comply  with  the  requirement  to  provide 
disclosures  in  a  clear  and  conspicuous 
form,  even  when  the  consumer  views 
them  on  a  small  screen  of  a  hand-held 
electronic  device.  The  commenter  noted 
that  the  creditor  has  no  control  over 
what  devices  consumers  choose  to  use, 
for  example,  to  view  disclosures  on  a 
web  page.  The  Board  believes  that 
disclosures  comply  with  the  “clear  and 
conspicuous”  requirement  as  long  as 
they  are  provided  in  a  manner  such  that 
they  would  be  clear  and  conspicuous 
when  viewed  on  a  typical  home 
personal  computer  monitor.  In  addition, 
with  regard  to  disclosures  subject  to 
specific  font  size  requirements,  the 
disclosures  must  be  provided  such  that 
the  required  size  requirement  would  be 
met  when  viewed  on  a  typical  home 
personal  computer  monitor. 

Retainable  Form 

Several  industry  commenters 
requested  guidance  on  how  creditors 
can  be  sure  of  meeting  the  requirement 


to  provide  disclosures  in  a  form  that  the 
consumer  can  keep.  Commenters  noted 
that  some  of  the  disclosures  that  are 
exempted  from  the  E-Sign  requirements 
regarding  notice  and  consent  are 
nevertheless  required  to  be  given  in 
retainable  form  (for  example,  the 
HELOC  brochure  under  §  226.5b(e)  and 
the  ARM  application  disclosures  under 
§  226.19(b)).  Commenters  pointed  out 
that  the  E-Sign  Act  requires,  with  regard 
to  consumer  disclosures  generally,  tbat 
a  creditor  disclose  “the  hardware  and 
software  requirements  for  access  to  and 
retention  of  the  electronic  records”  and 
that  the  consumer  consent  to  electronic 
disclosures  “in  a  manner  that 
reasonably  demonstrates  that  the 
consumer  can  access”  the  disclosures 
electronically.  A  commenter  noted  that 
if  the  E-Sign  procedures  are  followed,  a 
creditor  has  some  degree  of  comfort  that 
the  retainability  requirement  has  been 
met;  however,  with  regard  to  disclosures 
that  are  exempted  from  the  E-Sign 
notice  and  consent  provisions  (such  as 
those  under  §§  226.5b(o)  and  226.19(b)), 
it  is  not  clear  how  the  creditor  can 
demonstrate  compliance  with  the 
retainability  requirement. 

The  consumer  group  commenters 
were  concerned  about  retainability  of 
disclosures  in  light  of  the  deletion  of  the 
requirement  to  maintain  disclosures  on 
a  Web  site  for  at  least  90  days.  They 
urged  that  the  final  regulations  require 
that  disclosures  be  delivered  in  a  format 
that  is  both  downloadable  and  printable. 

The  Boend  believes  that  creditors 
satisfy  the  requirement  for  providing 
electronic  disclosures  in  a  form  the 
consumer  can  retain  if  they  are  provided 
in  a  standard  electronic  format  that  can 
be  downloaded  and  saved  or  printed  on 
a  typical  home  personal  computer. 
Typically,  any  document  that  can  be 
downloaded  by  the  consumer  can  also 
be  printed.  The  Board  will,  however, 
monitor  creditors’  practices  to  evaluate 
whether  further  guidance  is  needed  on 
this  issue.  In  a  situation  where  the 
consumer  is  provided  electronic 
disclosures  through  equipment  under 
the  creditor’s  control — such  as  a 
terminal  or  kiosk  in  the  creditor’s 
offices — the  creditor  could,  for  example, 
provide  a  printer  that  automatically 
prints  the  disclosures. 

Delayed  Disclosures 

A  number  of  creditor  commenters 
suggested  that,  in  the  case  of 
transactions  involving  small  hand-held 
electronic  devices,  creditors  should  be 
permitted  to  treat  the  transactions  as 
though  they  were  conducted  by 
telephone  and  thus  delay  disclosures. 
For  example,  for  telephone  credit  card 
applications  and  solicitations,  §  226.5a 
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permits  the  disclosures  to  be  provided 
within  30  days  after  the  consumer 
requests  the  credit  card  {but  no  later 
than  the  delivery  of  the  card).  For 
telephone  HELOC  applications  and 
ARM  loan  applications,  §§  226.5b  and 
226.19(b),  respectively,  permit  the 
disclosures  to  be  provided  within  three 
business  days  after  the  creditor  receives 
the  application.  For  telephone 
applications  for  closed-end  credit  in 
general,  §  226.17(g)  allows  the  §  226.18 
loan  (or  retail  sale)  disclosures  to  be 
provided  no  later  than  the  due  date  of 
the  first  payment,  if  certain  generic 
disclosures  have  been  made  available  to 
the  consumer  or  to  the  public  generally 
(for  example,  in  a  catalog).  Since  small 
hand-held  electronic  devices  may  not  be 
well  suited  to  displaying  or  retaining 
disclosures,  commenters  argued  that 
creditors  should  be  permitted  to  mail 
paper  disclosures  to  consumers  within 
the  timeframes  specified  in  the 
regulations  applicable  to  telephone 
transactions,  instead  of  providing 
electronic  disclosures  that  consumers 
might  view  using  a  small  hand-held 
device.  Commenters  contended  that 
such  devices  are  more  like  telephones 
than  home  computers.  Some 
commenters  suggested  that  such  a 
delayed  disclosure  provision  should 
apply  to  other  situations  as  well,  such 
as  “enhanced  ATMs”  and  computers 
not  owned  by  the  consumer  (e.g.,  a 
computer  in  an  employer’s  office  or  a 
public  library).  However,  it  does  not 
appear  that  at  present,  use  of  such 
devices  for  financial  transactions  has 
advanced  to  the  point  where  the  relief 
suggested  by  the  commenters  is 
necessary  to  avoid  burdens  on 
electronic  commerce. 

Expansion  of  Exception  From  E-Sign 
Notice  and  Consent  Requirements 

One  commenter  suggested  that  the 
Board  adopt  additional  exemptions  from 
the  E-Sign  notice  and  consent 
requirements.  For  example,  if  a 
consumer  applied  for  a  credit  card  or 
mortgage  online,  the  commenter 
suggested  that  the  creditor  should  be 
able  to  provide  the  account-opening 
disclosures  under  §  226.6,  or  loan 
closing  disclosures  under  §  226.18  (in 
addition  to  the  application-related 
disclosures  already  permitted  under  this 
final  rule)  online,  without  notice  and 
consent  under  the  E-Sign  Act.  The 
commenter  argued  that,  since  Internet 
commerce  has  expanded  greatly  over 
the  past  few  years,  when  consumers 
choose  to  conduct  financial  transactions 
onlirie,  they  presume  that  they  will 
receive  related  disclosures  online  as 
well.  The  Board  believes  that,  at  this 
time,  there  is  insufficient  evidence  that 


the  consent  requirements  are  a  burden 
on  electronic  commerce  in  this 
situation;  and  that  consumers  who  shop 
for  credit  online  may  not  necessarily 
want  to  receive  account-opening  or  loan 
closing  disclosures  online. 

VI.  Use  of  “Plain  Language” 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  “plain  language”  in  all  proposed 
and  final  rules  published  after  January 
1,  2000.  In  the  proposed  rule,  the  Board 
invited  comments  on  whether  the 
proposed  rules  are  clearly  stated  and 
effectively  organized,  and  how  the 
Board  might  make  the  proposed  text 
easier  to  understand.  A  few  commenters 
made  suggestions  for  clarifying  the 
regulatory  language.  These  comments 
are  discussed  above,  under  “IV.  Section- 
by-Section  Analysis.”  The  Board  has 
attempted  to  clarify  the  language  in  the 
final  rule  as  suggested  by  commenters. 

VII.  Final  Regulatory  Flexibility 
Analysis 

The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  (RFA)  in 
connection  with  the  April  2007 
proposal.  The  Board  received  no 
comments  on  its  initial  regulatory 
flexibility  analysis. 

The  RFA  generally  requires  an  agency 
to  perform  an  assessment  of  the  impact 
a  rule  is  expected  to  have  on  small 
entities.  However,  under  section  605(b) 
of  the  RFA,  5  U.S.C.  605(b),  the 
regulatory  flexibility  analysis  otherwise 
required  under  section  604  of  the  RFA 
is  not  required  if  an  agency  certifies, 
along  with  a  statement  providing  the 
factual  basis  for  such  certification,  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  its 
analysis  and  for  the  reasons  stated 
below,  the  Board  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule.  The  Board 
is  adopting  revisions  to  Regulation  Z  to 
withdraw  the  2001  interim  final  rule  on 
electronic  communication  and  to  allow 
creditors  to  provide  certain  disclosures 
to  consumers  in  electronic  form  on  or 
with  an  application,  solicitation,  or 
advertisement  that  is  accessed  by  the 
consumer  in  electronic  form  without 
regard  to  the  consumer  consent  and 
other  provisions  of  the  E-Sign  Act.  The 
Board  is  also  clarifying  that  other 
Regulation  Z  disclosures  may  be 
provided  to  consumers  in  electronic 
form  in  accordance  with  the  consumer 


consent  and  other  applicable  provisions 
of  the  E-Sign  Act. 

TILA  was  enacted  to  enhance 
economic  stabilization  and  competition 
for  credit  by  strengthening  the  informed 
use  of  credit,  including  an  awareness  of 
the  cost  of  credit  by  consumers.  The 
purpose  of  TILA  is  to  assure  a 
meaningful  disclosure  of  credit  terms  so 
that  the  consumer  can  compare  the 
various  credit  terms  available  and  avoid 
the  uninformed  use  of  credit,  and  to 
protect  the  consumer  against  inaccurate 
and  unfair  credit  billing  and  credit  card 
practices.  15  U.S.C.  1601.  TILA 
authorizes  the  Board  to  prescribe 
regulations  to  carry  out  the  purposes  of 
the  statute.  15  U.S.C.  1604(a).  The  Act 
expressly  states  that  the  Board’s 
regulations  may  contain  “such 
classifications,  differentiations,  or  other 
provisions,  *  *  *  ,  as  in  the  judgment 
of  the  Board  are  necessary  or  proper  to 
effectuate  the  purposes  of  [the  Act],  to 
prevent  circumvention  or  evasion  of 
[the  Act],  or  to  facilitate  compliance 
with  [the  Act].”  15  U.S.C.  1604(a).  The 
Board  believes  that  the  revisions  to 
Regulation  Z  discussed  above  are  within 
Congress’s  broad  grant  of  authority  to 
the  Board  to  adopt  provisions  that  carry 
out  the  purposes  of  the  statute.  These 
revisions  facilitate  the  informed  use  of 
credit  by  consumers  in  circumstances 
where  a  consumer  accesses  a  credit 
application,  solicitation,  or 
advertisement  in  electronic  form. 

2.  Issues  raised  by  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis.  In  accordance  with 
section  603(a)  of  the  RFA,  the  Board 
conducted  an  initial  regulatory 
flexibility  analysis  in  connection  with 
the  proposed  rule.  The  Board  did  not 
receive  any  comments  on  its  initial 
regulatory  flexibility  analysis. 

3.  Small  entities  affected  by  the  final 
rule.  The  ability  to  provide  shopping 
and  advertising  disclosures  in  electronic 
form  on  or  with  an  application, 
solicitation,  or  advertisement  that  is 
accessed  by  the  consumer  in  electronic 
form  applies  to  all  creditors,  regardless 
of  their  size.  Accordingly,  the  final  rule 
would  reduce  burden  and  compliance 
costs  for  small  entities  by  providing 
relief,  to  the  extent  the  E-Sign  Act 
applies  in  these  circumstances.  The 
number  of  small  entities  affected  by  this 
final  rule  is  unknown. 

4.  Other  federal  rules.  The  Board 
believes  no  federal  rules  duplicate, 
overlap,  or  conflict  with  the  final 
revisions  to  Regulation  Z. 

5.  Significant  alternatives  to  the 
proposed  revisions.  The  Board  solicited 
comment  on  any  significant  alternatives 
that  could  provide  additional  ways  to 
reduce  regulatory  burden  associated 
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with  the  proposed  rule.  Commenters 
suggested  that  in  certain  circumstances 
where  a  consumer  accesses  a  credit 
application  or  solicitation  in  electronic 
form,  creditors  should  he  permitted  to 
provide  the  required  disclosures  in 
paper  form  (rather  than  electronic  form 
as  would  be  required  under  the 
proposed  rule).  The  final  rule  permits 
paper  disclosures  in  certain 
circumstances  as  suggested  by  the 
commenters.  A  commenter  also 
suggested  that  in  certain  cases  where  a 
consumer  receives  a  credit  application 
or  solicitation  in  paper  form,  creditors 
should  be  permitted  to  provide  the 
required  disclosures  in  electronic  form 
without  the  consumer’s  consent.  The 
final  rule  allows  electronic  disclosures 
in  the  case  of  applications  or 
solicitations  in  paper  form,  but  only  if 
the  consumer  consents  in  accordance 
with  the  E-Sign  Act. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  subject  to  the  PRA  by  this  final 
rulemaking  is  found  in  12  CFR  226.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0199. 

Title  I  of  the  Consumer  Credit 
Protection  Act  authorizes  the  Federal 
Reserve  to  issue  regulations  to  carry  out 
the  provisions  of  that  Act.  15  U.S.C. 
1601,  1604(a).  This  information 
collection  is  mandatory.  Since  the 
Federal  Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
normally  arises.  However,  in  the  event 
the  Board  were  to  retain  records  during 
the  course  of  an  examination,  the 
information  may  be  protected  from 
disclosure  under  the  exemptions  (b)(4), 
(6),  and  (8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522  (b)). 
Transaction-  or  account-specififc 
disclosures  and  billing  error  allegations 
are  not  publicly  available  and  are 
confidential  between  the  creditor  and 
the  consumer.  General  disclosures  of 
credit  terms  that  appear  in 
advertisements  or  take-one  applications 
are  available  to  the  public. 

TILA  and  Regulation  Z  ensure 
adequate  disclosure  of  the  costs  and 
terms  of  credit  to  consumers.  For  open- 
end  credit,  creditors  are  required  to 
disclose  information  about  the  initial 
costs  and  terms  and  to  provide  periodic 


statements  of  account  activity,  notices  of 
changes  in  terms,  and  statements  of 
rights  concerning  billing  error 
procedures.  The  regulation  also  requires  . 
specific  types  of  disclosures  for  credit 
and  charge  card  accounts  and  home- 
equity  plans.  For  closed-end  loans,  such 
as  mortgage  and  installment  loans,  cost 
disclosures  are  required  to  be  provided 
prior  to  consummation.  Special 
disclosures  are  required  of  certain 
products,  such  as  reverse  mortgages, 
certain  variable-rate  loans,  and  certain 
mortgages  with  rates  and  fees  above 
specified  thresholds.  TILA  and 
Regulation  Z  also  contain  rules 
concerning  credit  advertising.  To  ease 
the  burden  and  cost  of  complying  with 
Regulation  Z  (particularly  for  small 
entities),  the  Federal  Reserve  provides 
model  forms,  which  are  appended  to  the 
regulation.  Creditors  are  required  to 
retain  evidence  of  compliance  for 
twenty-four  months  (subpart  D,  section 
226.25),  but  the  regulation  does  not 
specify  the  types  of  records  that  must  be 
retained. 

Under  the  PRA,  the  Federal  Reserve 
accounts  for  the  paperwork  burden 
associated  with  Regulation  Z  for  the 
state  member  banks  and  other  creditors 
supervised  by  the  Federal  Reserve  that 
engage  in  lending  covered  by  Regulation 
Z  and,  therefore,  are  respondents  under 
the  PRA.  Appendix  I  of  Regulation  Z 
defines  the  Federal  Reserve-supervised 
institutions  as:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act.  Other  federal 
agencies  account  for  the  paperwork 
burden  on  other  creditors.  The  annual 
burden  is  estimated  to  be  552,398  hours 
for  the  1,172  Federal  Reserve-supervised 
institutions  that  are  deemed  to  be 
respondents  for  the  purposes  of  the 
PRA. 

As  mentioned  in  the  Preamble,  on 
April  30,  2007,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (72  FR  21141).  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DG  20551;  and  to  the 


Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Truth  in  Lending. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  set  forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

Subpart  B — Open-end  Credit 

■  2.  Section  226.5  is  amended  by 
revising  paragraph  (a)(1),  to  read  as 
follows,  and  removing  paragraph  (a)(5): 

§226.5  General  disclosure  requirements. 

(a)  Form  of  disclosures.  (1)  The 
creditor  shall  make  the  disclosures 
required  by  this  subpart  clearly  and 
conspicuously  in  writing,^  in  a  form 
that  the  consumer  may  keep.”  The 
disclosures  required  by  this  subpart  may 
be  provided  to  the  consumer  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (E-Sign  Act)  (15  U.S.C. 

§  7001  at  seq.).  The  disclosures  required 
by  §§  226.5a,  226.5b,  and  226.16  may  be 
provided  to  the  consumer  in  electronic 
form  without  regard  to  the  consumer 
consent  or  other  provisions  of  the  E- 
Sign  Act  in  the  circumstances  set  forth 
in  those  sections. 

*  *  it  ic  * 

■  3.  Section  226.5a  is  amended  by 
adding  a  new  paragraph  (a)(2)(v),  to  read 
as  follows: 

§  226.5a  Credit  and  charge  card 
applications  and  solicitations. 

(a)*  *  * 

(2)  *  *  * 

(v)  For  an  application  or  a  solicitation 
that  is  accessed  by  the  consumer  in 
electronic  form,  the  disclosures  required 
under  this  section  may  be  provided  to 
the  consumer  in  electronic  form  on  or 
with  the  application  or  solicitation. 

it  it  it  it  ic 


^The  disclosure  required  by  section  226.9(d) 
when  a  finance  charge  is  imposed  at  the  time  of  a 
transaction  need  not  be  written. 

"The  disclosures  required  under  §  226.5a  for 
credit  and  charge  card  applications  and 
solicitations,  the  home  equity  disclosures  required 
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■  4.  Section  226.5b  is  amended  by 
adding  a  new  paragraph  {a)(3),  to  read 
as  follows,  removing  the  heading  for 
paragraph  (c)(1),  redesignating 
paragraph  (c)(1)  as  paragraph  (c),  and 
removing  paragraph  (c)(2): 

§  226.5b  Requirements  for  home  equity 
plans. 

***** 

(a)  *  *  * 

(3)  For  an  application  that  is  accessed 
by  the  consumer  in  electronic  form,  the 
disclosures  required  under  this  section 
may  be  provided  to  the  consumer  in 
electronic  form  on  or  with  the 
application. 

***** 

■  5.  Section  226.15  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (b),  to 
read  as  follows: 

§226.15  Right  of  rescission. 

***** 

(b)  Notice  of  right  to  rescind.  In  any 
transaction  or  occurrence  subject  to 
rescission,  a  creditor  shall  deliver  two 
copies  of  the  notice  of  the  right  to 
rescind  to  each  consumer  entitled  to 
rescind  (one  copy  to  each  if  the  notice 
is  delivered  in  electronic  form  in 
accordance  with  the  consumer  consent 
and  other  applicable  provisions  of  the  E- 
Sign  Act).  *  *  * 

***** 

■  6.  Section  226.16  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§226.16  Advertising. 

***** 

(c)  Catalogs  or  other  multiple-page 
advertisements;  electronic 
advertisements.  (1)  If  a  catalog  or  other 
multiple-page  advertisement,  or  an 
electronic  advertisement  (such  as  an 
advertisement  appearing  on  an  Internet 
Web  site),  gives  information  in  a  table 
or  schedule  in  sufficient  detail  to  permit 
determination  of  the  disclosures 
required  by  paragraph  (b)  of  this  section, 
it  shall  be  considered  a  single 
advertisement  if: 

(1)  The  table  or  schedule  is  clearly  and 
conspicuously  set  forth;  and 

(ii)  Any  statement  of  terms  set  forth  in 
§  226.6  appearing  anywhere  else  in  the 
catalog  or  advertisement  clearly  refers  to 
the  page  or  location  where  the  table  or 
schedule  begins. 

(2)  A  catalog  or  other  multiple-page 
advertisement  or  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site) 
complies  with  this  paragraph  if  the  table 
or  schedule  of  terms  includes  all 
appropriate  disclosures  for  a 
representative  scale  of  amounts  up  to 
the  level  of  the  more  commonly  sold 


higher-priced  property  or  services 
offered. 

***** 

Subpart  C — Closed-end  Credit 

■  7.  Section  226.17  is  amended  by 
revising  paragraph  (a)(1),  removing 
paragraph  (a)(3),  and  revising  paragraph 
(g),  to  read  as  follows: 

§226.17  General  disclosure  requirements. 

(a)  Form  of  disclosures.  (1)  The 
creditor  shall  make  the  disclosures 
required  by  this  subpart  clearly  and 
conspicuously  in  writing,  in  a  form  that 
the  consumer  may  keep.  The  disclosures 
required  by  this  subpart  may  be 
provided  to  the  consumer  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(E-Sign  Act)  (15  U.S.C.  7001  et  seq.). 

The  disclosures  required  by 
§§  226.17(g),  226.19(b),  and  226.24  may 
be  provided  to  the  consumer  in 
electronic  form  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  in  the  circumstances  set 
forth  in  those  sections.  The  disclosures 
shall  be  grouped  together,  shall  be 
segregated  from  everything  else,  and 
shall  not  contain  any  information  not 
directly  related  to  the  disclosures 
required  under  §  226.18.^“  The 
itemization  of  the  amount  financed 
under  §  226.18(c)(1)  must  be  separate 
from  the  other  disclosures  under  that 
section. 

***** 

(g)  Mail  or  telephone  orders — delay  in 
disclosures.  If  a  creditor  receives  a 
purchase  order  or  a  request  for  an 
extension  of  credit  by  mail,  telephone, 
or  facsimile  machine  without  face-to- 
face  or  direct  telephone  solicitation,  the 
creditor  may  delay  the  disclosures  until 
the  due  date  of  the  first  payment,  if  the 
following  information  for  representative 
amounts  or  ranges  of  credit  is  made 
available  in  written  form  or  in  electronic 
form  to  the  consumer  or  to  the  public 
before  the  actual  purchase  order  or 
request: 

(1)  The  cash  price  or  the  principal 
loan  amount. 

(2)  The  total  sale  price. 

(3)  The  finance  charge. 


■'^The  disclosures  may  include  an 
acknowledgment  of  receipt,  the  date  of  the 
transaction,  and  the  consumer’s  name,  address,  and 
account  number. 

■’®  The  following  disclosures  may  be  made 
together  with  or  separately  from  other  required 
disclosures:  the  creditor’s  identity  under 
§  226.18(a),  the  variable  rate  example  under 
§  226.18{f)(l)(iv),  insurance  or  debt  cancellation 
under  §  226.18(n),  and  certain  security  interest 
charges  under  §  226.18(o). 


(4)  The  annual  percentage  rate,  and  if 
the  rate  may  increase  after 
consummation,  the  following 
disclosures: 

(i)  The  circumstances  under  which 
the  rate  may  increase. 

(ii)  Any  limitations  on  the  increase. 

(iii)  The  effect  of  an  increase. 

(5)  The  terms  of  repayment. 
***** 

■  8.  Section  226.19  is  amended  by 
adding  a  new  paragraph  (c),  to  read  as 
follows: 

§  226.19  Certain  residential  mortgage  and 
variable-rate  transactions. 
***** 

(c)  Electroiuc  disclosures.  For  an 
application  that  is  accessed  by  the 
consumer  in  electronic  form,  the 
disclosures  required  by  paragraph  (b)  of 
this  section  may  be  provided  to  the 
consumer  in  electronic  form  on  or  with 
the  application. 

■  9.  Section  226.23  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(1),  to  read  as  follows: 

§  226.23  Right  of  rescission. 

***** 

(b)(1)  Notice  of  right  to  rescind.  In  a 
transaction  subject  to  rescission,  a 
creditor  shall  deliver  two  copies  of  the 
notice  of  the  right  to  rescind  to  each 
consumer  entitled  to  rescind  (one  copy 
to  each  if  the  notice  is  delivered  in 
electronic  form  in  accordance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act).  *  *  * 
***** 

■  10.  Section  226.24  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  226.24  Advertising. 

***** 

(d)  Catalogs  or  other  multiple-page 
advertisements;  electronic 
advertisements.  (1)  If  a  catalog  or  other 
multiple-page  advertisement,  or  an 
electronic  advertisement  (such  as  an 
advertisement  appearing  on  an  Internet 
Web  site),  gives  information  in  a  table 
or  schedule  in  sufficient  detail  to  permit 
determination  of  the  disclosures 
required  by  paragraph  (c)(2)  of  this 
section,  it  shall  be  considered  a  single 
advertisement  if: 

(1)  The  table  or  schedule  is  clearly  and 
conspicuously  set  forth;  and 

(ii)  Any  statement  of  terms  of  the 
credit  terms  in  paragraph  (c)(1)  of  this 
section  appearing  anywhere  else  in  the 
catalog  or  advertisement  clearly  refers  to 
the  page  or  location  where  the  table  or 
schedule  begins. 

(2)  A  catalog  or  other  multiple-page 
advertisement  or  an  electronic 
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advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site) 
complies  with  paragraph  (c)(2)  of  this 
section  if  the  table  or  schedule  of  terms 
includes  all  appropriate  disclosures  for 
a  representative  scale  of  amounts  up  to 
the  level  of  the  more  commonly  sold 
higher-priced  property  or  services 
offered. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  11.  Section  226.31  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§226.31  General  rules. 

***** 

(b)  Form  of  disclosures.  The  creditor 
shall  make  the  disclosures  required  by 
this  subpart  clearly  and  conspicuously 
in  writing,  in  a  form  that  the  consumer 
may  keep.  The  disclosures  required  by 
this  subpart  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other  applicable  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act)  (15 
U.S.C.  §  7001  et  seq.). 
***** 

Subpart  F — [Removed] 

■  12.  Subpart  F,  consisting  of  §  226.36, 
is  removed. 

■  13.  In  Supplement  I  to  Part  226,  the 
following  amendments  are  made: 

■  a.  In  Section  226.5 — General 
Disclosure  Requirements,  under 
Paragraph  5(b)(2)(ii),  paragraph  3.  is 
revised. 

■  b.  In  Section  226.5a — Credit  and 
Charge  Card  Applications  and 
Solicitations,  under  5a(a)(2)  Form  of 
Disclosures,  paragraph  8.  is  revised  and 
new  paragraph  9.  is  added. 

■  c.  In  Section  226.5b — Requirements 
for  Home  Equity  Plans,  under  5b(a) 
Form  of  Disclosures,  under  5b(a)(l) 
General,  new  paragraph  5.  is  added. 

■  d.  In  Section  226.5b- — Requirements 
for  Home  Equity  Plans,  under  5b(a) 
Form  of  Disclosures,  new  heading 
Paragraph  5b(a)(3)  is  added,  and  under 
the  new  heading  new  paragraph  1.  is 
added. 

■  e.  In  Section  226.5b — Requirements 
for  Home  Equity  Plans,  under  5b(b) 
Time  of  Disclosures,  paragraph  7.  is 
removed. 

■  f.  In  Section  226.15 — Right  of 
Rescission,  under  15(b)  Notice  of  Right 
to  Rescind.,  paragraph  1.  is  revised. 

■  g.  In  Section  226.16 — Advertising, 
under  Paragraph  16(c)(1),  paragraphs  1. 
and  2.  are  revised. 

■  h.  In  Section  226. 1 9 — Certain 
Residential  Mortgage  and  Variable-Rate 


Transactions,  under  19(b)  Certain  • 
variable-rate  transactions,  paragraph 
2.V.  is  revised. 

■  i.  In  Section  226.19 — Certain 
Residential  Mortgage  and  Variable-Rate 
Transactions,  new  heading  19(c) 
Electronic  disclosures  is  added,  and 
under  the  new  heading  new  paragraph 
1.  is  added. 

■  j.  In  Section  226.23 — Right  of 
Rescission,  under  23(b)  Notice  of  Right 
to  Rescind.,  paragraph  1.  is  revised. 

■  k.  In  Section  226.24 — Advertising, 
under  24(b)  Advertisement  of  Rate  of 
Finance  Charge,  paragraph  6.  is 
removed. 

■  I.  In  Section  226.24 — Advertising, 
under  24(d)  Catalogs  or  other  multiple- 
page  advertisements;  electronic 
advertisements,  paragraphs  2.  and  4.  are 
revised. 

■  m.  Subpart  F,  section  226.36 — 
Requirements  for  Electronic 
Communications,  is  removed. 

The  amendments  read  as  follows: 

SUPPLEMENT  I  TO  PART  226— 
OFFICIAL  STAFF  INTERPRETATIONS 
***** 

Subpart  B — Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements 
***** 

5(b)(2)  Periodic  statements. 
***** 

Paragraph  5(b)(2)(ii). 
***** 

.3.  Calling  for  periodic  statements.  When 
the  consumer  initiates  a  request,  the  creditor 
may  permit,  but  may  not  require,  consumers 
to  pick  up  their  periodic  statements.  If  the 
consumer  wishes  to  pick  up  the  statement 
and  the  plan  has  a  free-ride  period,  the 
statement  must  be  made  available  in 
accordance  with  the  14-day  rule. 
***** 


Section  226.5a — Credit  and  Charge  Card 
Applications  and  Solicitations 
***** 

5a(a)  General  rules. 

5a(a)(2)  Form  of  disclosures. 
***** 

8.  Form  of  electronic  disclosures  provided 
on  or  with  electronic  applications  or 
solicitations.  Card  issuers  must  provide  the 
disclosures  required  by  this  section  on  or 
with  a  blank  application  or  reply  form  that 
is  made  available  to  the  consumer  in 
electronic  form,  such  as  on  a  card  issuer’s 
Internet  Web  site.  Card  issuers  have 
flexibility  in  satisfying  this  requirement. 
Methods  card  issuers  could  use  to  satisfy  the 
requirement  include,  but  are  not  limited  to, 
the  following  examples: 

i.  The  disclosures  could  automatically 
appear  on  the  screen  when  the  application  or 
reply  form  appears; 

ii.  The  disclosures  could  be  located  on  the 
same  Web  page  as  the  application  or  reply 


form  (whether  or  not  they  appear  on  the 
initial  screen),  if  the  application  or  reply 
form  contains  a  clear  and  conspicuous 
reference  to  the  location  of  the  disclosures 
and  indicates  that  the  disclosures  contain 
rate,  fee,  and  other  cost  information,  as 
applicable; 

iii.  Card  issuers  could  provide  a  link  to  the 
electronic  disclosures  on  or  with  the 
application  (or  reply  form)  as  long  as 
consumers  cannot  bypass  the  disclosures 
before  submitting  the  application  or  reply 
form.  The  link  would  take  the  consumer  to 
the  disclosures,  but  the  consumer  need  not 
be  required  to  scroll  completely  through  the 
disclosures;  or 

iv.  The  disclosures  could  be  located  on  the 
same  web  page  as  the  application  or  reply 
form  without  necessarily  appearing  on  the 
initial  screen,  immediately  preceding  the 
button  that  the  consumer  will  click  to  submit 
the  application  or  reply. 

Whatever  method  is  used,  a  card  issuer 
need  not  confirm  that  the  consumer  has  read 
the  disclosures.  For  disclosures  required  to 
be  provided  in  tabular  form,  card  issuers 
must  satisfy  the  requirements  with  respect  to 
electronic  disclosures  set  forth  in  comment 
5a(a)(2)-2(ii). 

9.  Form  of  disclosures.  Whether 
disclosures  must  be  in  electronic  form 
depends  upon  the  following: 

i.  If  a  consumer  accesses  a  credit  card 
application  or  solicitation  electronically 
other  than  in-person  in  a  card  issuer’s  office 
(covered  under  ii.  below),  such  as  online  at 
a  home  computer,  the  card  issuer  must 
provide  the  disclosures  in  electronic  form 
(such  as  with  the  application  or  solicitation 
on  its  Web  site)  in  order  to  meet  the 
requirement  to  provide  disclosures  in  a 
timely  manner  on  or  with  the  application  or 
solicitation.  If  the  issuer  instead  mailed 
paper  disclosures  to  the  consumer,  this 
requirement  would  not  be  met. 

ii.  In  contrast,  if  a  consumer  is  physically 
present  in  the  card  issuer’s  office,  and 
accesses  a  credit  card  application  or 
solicitation  electronically,  such  as  via  a 
terminal  or  kiosk,  the  issuer  may  provide 
disclosures  in  either  electronic  or  paper  form, 
provided  the  issuer  complies  with  the  timing 
and  delivery  (“on  or  with”)  requirements  of 
the  regulation. 

***** 

Section  226.5b — Requirements  for  Home 
Equity  Plans 

***** 

5b(a)  Form  of  disclosures. 

5b(a)(l)  General 
***** 

5.  Form  of  electronic  disclosures  provided 
on  or  with  electronic  applications.  Creditors 
must  provide  the  disclosures  required  by  this 
section  (including  the  brochure)  on  or  with 
a  blank  application  that  is  made  available  to 
the  consumer  in  electronic  form,  such  as  on 
a  creditor’s  Internet  Web  site.  Creditors  have 
flexibility  in  satisfying  this  requirement. 
Methods  creditors  could  use  to  satisfy  the 
requirement  include,  but  are  not  limited  to, 
the  following  examples: 

i.  The  disclosures  could  automatically 
appear  on  the  screen  when  the  application 
appears; 
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ii.  The  disclosures  could  be  located  on  the 
same  web  page  as  the  application  (whether 
or  not  they  appear  on  the  initial  screen),  if 
the  application  contains  a  clear  and 
conspicuous  reference  to  the  location  of  the 
disclosures  and  indicates  that  the  disclosures 
contain  rate,  fee,  and  other  cost  information, 
as  applicable; 

iii.  Creditors  could  provide  a  link  to  the 
electronic  disclosures  on  or  with  the 
application  as  long  as  consumers  cannot 
bypass  the  disclosures  before  submitting  the 
application.  The  link  would  take  the 
consumer  to  the  disclosures,  but  the 
consumer  need  not  be  required  to  scroll 
completely  through  the  disclosures;  or 

iv.  The  disclosures  could  be  located  on  the 
same  web  page  as  the  application  without 
necessarily  appearing  on  the  initial  screen, 
immediately  preceding  the  button  that  the 
consumer  will  click  to  submit  the 
application. 

Whatever  method  is  used,  a  creditor  need 
not  confirm  that  the  consumer  has  read  the 
disclosures. 

***** 


Paragraph  5b(a)(3) 

1.  Form  of  disclosures.  Whether 
disclosures  must  be  in  electronic  form 
depends  upon  the  following; 

i.  If  a  consumer  accesses  a  home  equity 
credit  line  application  electronically  other 
than  in-person  in  a  creditor’s  office  (covered 
under  ii.  below),  such  as  online  at  a  home 
computer,  the  creditor  must  provide  the 
disclosures  in  electronic  form  (such  as  with 
the  application  form  on  its  Web  site)  in  order 
to  meet  the  requirement  to  provide 
disclosures  in  a  timely  manner  on  or  with  the 
application.  If  the  creditor  instead  mailed 
paper  disclosures  to  the  consumer,  this 
requirement  would  not  be  met. 

ii.  In  contrast,  if  a  consumer  is  physically 
present  in  the  creditor’s  office,  and  accesses 
a  home  equity  credit  line  application 
electronically,  such  as  via  a  terminal  or 
kiosk,  the  creditor  may  provide  disclosures 
in  either  electronic  or  paper  form,  provided 
the  creditor  complies  with  the  timing, 
delivery,  and  retainability  requirements  of 
the  regulation. 

***** 

Section  226.15 — Right  of  Rescission 
***** 

15(b)  Notice  of  right  to  rescind. 

1.  Who  receives  notice.  Each  consumer 
entitled  to  rescind  must  be  given: 

•  Two  copies  of  the  rescission  notice. 

•  The  material  disclosures. 

In  a  transaction  involving  joint  owners, 
both  of  whom  are  entitled  to  rescind,  both 
must  receive  the  notice  of  the  right  to  rescind 
and  disclosures.  For  example,  if  both  spouses 
are  entitled  to  rescind  a  transaction,  each 
must  receive  two  copies  of  the  rescission 
notice  (one  copy  to  each  if  the  notice  is 
provided  in  electronic  form  in  accordance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act)  and 
one  copy  of  the  disclosures. 
***** 

Section  226.16 — Advertising 

ie  -k  it  ic 


16(c)  Catalogs  or  other  multiple-page 
advertisements;  electronic  advertisements. 
***** 

Paragraph  16(c)(1). 

1.  General.  Section  226.16(c)(1)  permits 
creditors  to  put  credit  information  together  in 
one  place  in  a  catalog  or  other  multiple-page 
advertisement  or  an  electronic  advertisement 
(such  as  an  advertisement  appearing  on  an 
Internet  Web  site).  The  rule  applies  only  if 
the  advertisement  contains  one  or  more  of 
the  triggering  terms  from  §  226.16(b). 

2.  Electronic  advertisement.  If  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site)  contains 
the  table  or  schedule  permitted  under 

§  226.16(c)(1),  any  statement  of  terms  set 
forth  in  §  226.6  appearing  anywhere  else  in 
the  advertisement  must  clearly  direct  the 
consumer  to  the  location  where  the  table  or 
schedule  begins.  For  example,  a  term 
triggering  additional  disclosures  may  be 
accompanied  by  a  link  that  directly  takes  the 
consumer  to  the  additional  information. 
***** 

Subpart  C — Closed-End  Credit 

Section  226.19 — Certain  Residential 
Mortgage  and  Variable-Rate  Transactions 
***** 

19(b)  Certain  variable-rate  transactions. 
***** 

2.  *  *  * 

V.  Form  of  electronic  disclosures  provided 
on  or  with  electronic  applications.  Creditors 
must  provide  the  disclosures  required  by  this 
section  (including  the  brochure)  on  or  with 
a  blank  application  that  is  made  available  to 
the  consumer  in  electronic  form,  such  as  on 
a  creditor’s  Internet  Web  site.  Creditors  have 
flexibility  in  satisfying  this  requirement. 
Methods  creditors  could  use  to  satisfy  the 
requirement  include,  but  are  not  limited  to, 
the  following  examples: 

A.  The  disclosures  could  automatically 
appear  on  the  screen  when  the  application 
appears; 

B.  The  disclosures  could  be  located  on  the 
same  web  page  as  the  application  (whether 
or  not  they  appear  on  the  initial  screen),  if 
the  application  contains  a  clear  and 
conspicuous  reference  to  the  location  of  the 
disclosures  and  indicates  that  the  disclosures 
contain  rate,  fee,  and  other  cost  information, 
as  applicable; 

C.  Creditors  could  provide  a  link  to  the 
electronic  disclosures  on  or  with  the 
application  as  long  as  consumers  cannot 
bypass  the  disclosures  before  submitting  the 
application.  The  link  would  take  the 
consumer  to  the  disclosures,  but  the 
consumer  need  not  be  required  to  scroll 
completely  through  the  disclosures;  or 

D.  The  disclosures  could  be  located  on  the 
same  web  page  as  the  application  without 
necessarily  appearing  on  the  initial  screen, 
immediately  preceding  the  button  that  the 
consumer  will  click  to  submit  the 
application. 

Whatever  method  is  used,  a  creditor  need 
not  confirm  that  the  consumer  has  read  the 
disclosures. 

***** 

19(c)  Electronic  disclosures. 


1.  Form  of  disclosures.  Whether 
disclosures  must  be  in  electronic  form 
depends  upon  the  following: 

i.  If  a  consumer  accesses  an  ARM  loan 
application  electronically  other  than  in- 
person  in  a  creditor’s  office  (covered  under 
ii.  below),  such  as  online  at  a  home 
computer,  the  creditor  must  provide  the 
disclosures  in  electronic  form  (such  as  with 
the  application  form  on  its  Web  site)  in  order 
to  meet  the  requirement  to  provide 
disclosures  in  a  timely  manner  on  or  with  the 
application.  If  the  creditor  instead  mailed 
paper  disclosures  to  the  consumer,  this 
requirement  would  not  be  met. 

ii.  In  contrast,  if  a  consumer  is  physically 
present  in  the  creditor’s  office,  and  accesses 
an  ARM  loan  application  electronically,  such 
as  via  a  terminal  or  kiosk,  the  creditor  may 
provide  disclosures  in  either  electronic  or 
paper  form,  provided  the  issuer  complies 
with  the  timing,  delivery,  and  retainability 
requirements  of  the  regulation. 
***** 

Section  226.23 — Right  of  Rescission 
***** 

23(b)  Notice  of  right  to  rescind. 

1.  Who  receives  notice.  Each  consumer 
entitled  to  rescind  must  be  given: 

•  Two  copies  of  the  rescission  notice. 

•  The  material  disclosures. 

In  a  transaction  involving  joint  owners, 
both  of  whom  are  entitled  to  rescind,  both 
must  receive  the  notice  of  the  right  to  rescind 
and  disclosures.  For  example,  if  both  spouses 
are  entitled  to  rescind  a  transaction,  each 
must  receive  two  copies  of  the  rescission 
notice  (one  copy  to  each  if  the  notice  is 
provided  in  electronic  form  in  accordance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  E-Sign  Act)  and 
one  copy  of  the  disclosures. 
***** 

Section  226.24 — Advertising 
***** 

24(d)  Catalogs  or  other  multiple-page 
advertisements;  electronic  advertisements. 
***** 

2.  General.  Section  226.24(d)  permits 
creditors  to  put  credit  information  together  in 
one  place  in  a  catalog  or  other  multiple-page 
advertisement,  or  in  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site).  The  rule 
applies  only  if  the  advertisement  contains 
one  or  more  of  the  triggering  terms  from 

§  226.24(c)(1).  A  list  of  different  annual 
percentage  rates  applicable  to  different 
balances,  for  example,  does  not  trigger 
further  disclosures  under  §  226.24(c)(2)  and 
so  is  not  covered  by  §  226.24(d). 
***** 

4.  Electronic  advertisement.  If  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Weh  site)  contains 
the  table  or  schedule  permitted  under 
§  226.24(d)(1),  any  statement  of  terms  set 
forth  in  §  226.24(c)(1)  appearing  anywhere 
else  in  the  advertisement  must  clearly  direct 
the  consumer  to  the  location  where  the  table 
or  schedule  begins.  For  example,  a  term 
triggering  additional  disclosures  may  be 
accompanied  by  a  link  that  directly  takes  the 
consumer  to  the  additional  information. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31,  2007. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-21700  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM 
12CFR  Part  230 

[Regulation  DD;  Docket  No.  R-1285] 

Truth  in  Savings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  amending 
Regulation  DD,  which  implements  the 
Truth  in  Savings  Act,  and  the  official 
staff  commentary  to  the  regulation,  to 
withdraw  portions  of  the  interim  final 
rules  for  the  electronic  delivery  of 
disclosures  issued  March  30,  2001.  The 
interim  final  rules  addressed  the  timing 
and  delivery  of  electronic  disclosures, 
consistent  with  the  requirements  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act). 
Because  compliance  with  the  2001 
interim  final  rules  has  not  been 
mandatory,  withdrawal  of  these 
provisions  from  the  Code  of  Federal 
Regulations  reduces  confusion  about  the 
status  of  the  provisions  and  simplifies 
the  regulation. 

In  addition,  the  Board  is  adopting 
final  amendments  to  Regulation  DD  to 
provide  guidance  on  the  electronic 
delivery  of  disclosures.  For  example,  the 
final  rules  provide  that  when  a  deposit 
account  advertisement  is  accessed  by  a 
consumer  in  electronic  form, 
disclosures  may  be  provided  to  the 
consumer  in  electronic  form  in  the 
advertisement  without  regard  to  the 
consumer  consent  and  other  provisions 
of  the  E-Sign  Act.  Similar  final  rules  are 
being  adopted  under  other  consumer 
fair  lending  and  financial  services 
regulations  administered  by  the  Board. 
DATES:  The  final  rule  is  effective 
December  10,  2007.  The  mandatory 
compliance  date  is  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-2412  or  (202)  452-3667.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

The  purpose  of  the  Truth  in  Savings 
Act  (TISA),  12  U.S.C.  4301  et  seq.,  is  to 


enable  consumers  to  make  informed 
decisions  about  accounts  at  depository 
institutions.  The  act  requires  depository 
institutions  to  disclose  yields,  fees,  and 
other  terms  concerning  deposit  accounts 
to  consumers  at  account  opening,  upon 
request,  when  changes  in  terms  occur, 
and  in  periodic  statements.  It  also 
includes  rules  about  advertising  for 
deposit  accounts.  The  Board’s 
Regulation  DD  (12  CFR  part  230) 
implements  the  act.  Credit  unions  are 
governed  by  a  substantially  similar 
regulation  issued  by  the  National  Credit 
Union  Administration.  TISA  and 
Regulation  DD  require  a  number  of 
disclosures  to  be  provided  in  writing. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (the  E-Sign 
Act),  15  U.S.C.  7001  et  seq.,  was  enacted 
in  2000.  The  E-Sign  Act  provides  that 
electronic  documents  and  electronic 
signatures  have  the  same  validity  as 
paper  documents  and  handwritten 
signatures.  The  E-Sign  Act  contains 
special  rules  for  the  use  of  electronic 
disclosures  in  consumer  transactions. 
Under  the  E-Sign  Act,  consumer 
disclosures  required  by  other  laws  or 
regulations  to  be  provided  or  made 
available  in  writing  may  be  provided  or 
made  available,  as  applicable,  in 
electronic  form  if  the  consumer 
affirmatively  consents  after  receiving  a 
notice  that  contains  certain  information 
specified  in  the  statute,  and  if  certain 
other  conditions  are  met. 

The  E-Sign  Act,  including  the  special 
consumer  notice  and  consent 
provisions,  became  effective  October  1, 
2000,  and  did  not  require  implementing 
regulations.  Thus,  depository 
institutions  are  cimrently  permitted  to 
provide  in  electronic  form  any 
disclosures  that  are  required  to  be 
provided  or  made  available  to  the 
consumer  in  writing  under  Regulation 
DD  if  the  consumer  affirmatively 
consents  to  receipt  of  electronic 
disclosures  in  the  manner  required  by 
section  101(c)  of  the  E-Sign  Act. 

II.  Board  Proposals  and  Interim  Rules 
Regarding  Electronic  Disclosures 

On  April  4,  2001,  the  Board  published 
for  comment  interim  final  rules  to 
establish  uniform  standards  for  the 
electronic  delivery  of  disclosures 
required  under  Regulation  DD  (66  FR 
17,795).  Similar  interim  final  rules  for 
Regulations  B,  E,  M,  and  Z, 
(implementing  the  Equal  Credit 
Opportunity  Act,  the  Electronic  Fund 
Transfer  Act,  the  Consumer  Leasing  Act, 
and  the  Truth  in  Lending  Act, 
respectively)  were  published  on  March 
30.  2001  (66  FR  17,322  and  66  FR 
17,329)  (Regulations  M  and  Z, 
respectively)  and  April  4,  2001  (66  FR 


17,779  and  66  FR  17,786)  (Regulations 
B  and  E,  respectively).  Each  of  the 
interim  final  rules  incorporated,  but  did 
not  interpret,  the  requirements  of  the  E- 
Sign  Act.  Depository  institutions, 
creditors,  and  other  persons,  as 
applicable,  generally  were  required  to 
obtain  consumers’  affirmative  consent  to 
provide  disclosures  electronically, 
consistent  with  the  requirements  of  the 
E-Sign  Act.  The  interim  final  rules  also 
incorporated  many  of  the  provisions 
that  were  part  of  earlier  regulatory 
proposals  issued  by  the  Board  regarding 
electronic  disclosures.’ 

Under  the  2001  interim  final  rules, 
disclosures  could  be  sent  to  an  e-mail 
address  designated  by  the  consumer,  or 
could  be  made  available  at  another 
location,  such  as  an  Internet  Web  site. 

If  the  disclosures  were  not  sent  by  e- 
mail,  institutions  would  have  to  provide 
a  notice  to  consumers  (typically  by  e- 
mail)  alerting  them  to  the  availability  of 
the  disclosures.  Disclosures  posted  on  a 
Web  site  would  have  to  be  available  for 
at  least  90  days  to  allow  consumers 
adequate  time  to  access  and  retain  the 
information.  Institutions  also  would  be 
required  to  make  a  good  faith  attempt  to 
redeliver  electronic  disclosmres  that 
were  returned  undelivered,  using  the 
address  information  available  in  their 
files. 

Commenters  on  the  interim  final  rules 
identified  significant  operational  and 
information  security  concerns  with 
respect  to  the  requirement  to  send  the 
disclosure  or  an  alert  notice  to  an  e-mail 
address  designated  by  the  consumer. 

For  example,  commenters  stated  that 
some  consumers  who  choose  to  receive 
electronic  disclosures  do  not  have  e- 
mail  addresses  or  may  not  want 
personal  financial  information  sent  to 
them  by  e-mail.  Commenters  also  noted 
that  e-mail  is  not  a  secure  medium  for 
delivering  confidential  information  and 
that  consumers’  e-mail  addresses 
frequently  change.  The  commenters  also 
opposed  the  requirement  for  redelivery 
in  the  event  a  disclosure  was  returned 
undelivered.  In  addition,  many 
commenters  asserted  that  making  the 
disclosures  available  for  at  least  90  days, 
as  required  by  the  interim  final  rule. 


'  On  May  2, 1996,  the  Board  proposed  to  amend 
Regulation  E  to  permit  financial  institutions  to 
provide  disclosures  by  sending  them  electronically 
(61  FR  19696).  Based  on  comments  received,  in 
1998  the  Board  published  an  interim  rule 
permitting  the  electronic  delivery  of  disclosures 
under  Regulation  E  (63  FR  14,528,  March  25, 1998) 
and  similar  proposals  under  Regulations  B,  M,  Z, 
and  DD  (63  FR  14,552, 14,538, 14,548,  and  14,533, 
respectively,  March  25, 1998).  Based  on  comments 
received  on  the  1998  proposals,  in  1999  the  Board 
published  revised  proposals  under  Regulations  B,  E, 
M,  Z,  and  DD  (64  FR  49688,  49699,  49713,  49722 
and  49740,  respectively,  September  14, 1999). 
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would  increase  costs  and  would  not  be 
necessary  for  consumer  protection. 

In  August  2001,  in  response  to 
comments  received,  the  Board  lifted  the 
previously  established  October  1,  2001 
mandatory  compliance  date  for  all  of  the 
interim  final  rules.  (66  FR  41439, 

August  8,  2001.)  Thus,  institutions  are 
not  required  to  comply  with  the  interim 
final  rules.  Since  that  time,  the  Board 
had  not  taken  further  action  with 
respect  to  the  interim  final  rules  on 
electronic  disclosures  in  order  to  allow 
electronic  commerce,  including 
electronic  disclosure  practices,  to 
continue  to  develop  without  regulatory 
intervention  and  to  allow  the  Board  to 
gather  further  information  about  such 
practices. 

In  April  2007,  the  Board  proposed  to 
amend  Regulation  DD  and  the  official 
■staff  commentary  by  (1)  withdrawing 
portions  of  the  2001  interim  final  rule 
that  restate  or  cross-reference  provisions 
of  the  E-Sign  Act  and  accordingly  are 
unnecessary;  (2)  withdrawing  other 
portions  of  the  interim  final  rule  that  the 
Board  now  believes  may  impose  undue 
burdens  on  electronic  banking  and 
commerce  and  may  be  unnecessary  for 
consumer  protection;  and  (3)  retaining 
the  substance  of  certain  provisions  of 
the  interim  final  rule  that  provide 
regulatory  relief  or  guidance  regarding 
electronic  disclosures.  (72  FR  21155, 
April  30,  2007.)  Similar  amendments 
were  also  proposed  by  the  Board  under 
Regulations  B,  E,  M,  and  Z  (72  FR 
21125,  72  FR  21131,  72  FR  21135, and 
72  FR  21141,  respectively). 

III.  Summary  of  the  Final  Rule 

The  Board  received  about  20 
comments  on  the  April  2007  proposal, 
primarily  from  depository  institutions 
and  their  representatives.  Most  of  the 
financial  industry  commenters  generally 
supported  the  proposal,  although  some 
provided  suggestions  for  clarifications 
or  changes  to  particular  elements  of  the 
proposal.  A  comment  letter  was  also 
submitted  on  behalf  of  four  consumer 
groups.  The  consumer  group 
commenters  suggested  a  number  of 
changes  to  strengthen  consumer 
protections.  The  comments  are 
discussed  in  more  detail  in  the  Section- 
by-Section  Analysis  below. 

For  the  reasons  discussed  helow,  the 
Board  is  now  adopting  amendments  to 
Regulation  DD  in  final  form,  largely  as 
proposed  in  April  2007.  As  stated  in  the 
proposal,  because  compliance  with  the 
2001  interim  final  rules  has  not  been 
mandatory,  the  final  rule  will  reduce 
confusion  about  the  status  of  the 
electronic  disclosure  provisions  and 
simplify  the  regulation.  The  Board  is 
also  adopting  certain  provisions  that  are 


identical  or  similar  to  provisions  in  the 
2001  interim  rules  in  order  to  enhance 
the  ability  of  consumers  to  shop  for 
deposit  account  products  online, 
minimize  the  information-gathering 
burdens  on  consumers,  and  provide 
guidance  or  eliminate  a  substantial 
burden  on  the  use  of  electronic 
disclosures,  as  discussed  further  below. 

Since  2001,  industry  and  consumers 
have  gained  considerable  experience 
with  electronic  disclosures.  During  that 
period,  the  Board  has  received  no 
indication  that  consumers  have  been 
harmed  by  the  fact  that  compliance  with 
the  interim  final  rules  is  not  mandatory. 
The  Board  also  has  reconsidered  certain 
aspects  of  the  interim  final  rules,  such 
as  sending  disclosures  by  e-mail,  in 
light  of  concerns  about  data  security, 
identity  theft,  and  “phishing”  (i.e., 
prompting  consumers  to  reveal 
confidential  personal  or  financial 
information  through  fraudulent  e-mail 
requests  that  appear  to  originate  from  a 
depository  institution,  government 
agency,  or  other  trusted  entity)  that  have 
become  more  pronounced  since  2001. 
Finally,  the  Board  is  eliminating  certain 
aspects  of  the  2001  interim  final  rule, 
such  as  provisions  regarding  the 
availability  and  retention  of  electronic 
disclosures,  as  unnecessary  in  light  of 
current  industry  practices. 

The  2001  interim  final  rule  allowed 
depository  institutions  to  provide 
certain  disclosures  to  consumers 
electronically  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act.  These  included 
disclosures  in  connection  with 
advertisements  and  disclosures  about 
deposit  accounts  that  are  provided  upon 
a  consumer’s  request.  The  Board 
reasoned  that  these  disclosures,  which 
would  be  available  to  the  general  public 
while  shopping  for  deposit  products, 
did  not  “relate  to  a  transaction,”  which 
is  a  prerequisite  for  triggering  the  E-Sign 
consumer  consent  provisions,  and  thus 
were  not  subject  to  the  consent 
provisions.  Some  commenters  on  the 
interim  final  rules  agreed  with  the  result 
but  did  not  agree  with  the  Board’s 
rationale. 

In  the  April  2007  proposal,  the  Board 
stated  that,  upon  further  consideration, 
it  did  not  believe  it  was  necessary  to 
determine  whether  or  not  these 
disclosures  are  related  to  a  transaction. 
Instead,  pursuant  to  the  Board’s 
authority  under  section  269  of  TISA,  as 
well  as  under  section  104(d)  of  the  E- 
Sign  Act, 2  the  Board  proposed  to  specify 


^  Section  269  of  TISA  provides  that  regulations 
prescribed  by  the  Board  under  TISA  “may  provide 
for  such  adjustments  and  exceptions  *  *  *  as,  in 
the  judgment  of  the  Board,  are  necessary  or  proper 


the  circumstances  under  which  certain 
disclosures  may  be  provided  to  a 
consumer  in  electronic  form,  rather  than 
in  writing  as  generally  required  by 
Regulation  DD,  without  obtaining  the 
consumer’s  consent  under  section 
101(c)  of  the  E-Sign  Act. 

Commenters  supported  the  Board’s 
approach  with  regard  to  this  issue.  This 
final  rule  adopts  the  approach  in  the 
April  2007  proposal.  The  Board 
continues  to  believe  that  depository 
institutions  should  not  be  required  to 
obtain  the  consumer’s  consent  in  order 
to  provide  advertising  disclosures  to  the 
consumer  in  electronic  form  if  the 
consumer  accesses  an  advertisement 
containing  those  disclosures  in 
electronic  form,  such  as  at  an  Internet 
Weh  site.  Similarly,  the  Board  continues 
to  believe  that  institutions  should  not  be 
required  to  follow  the  E-Sign  consent 
requirements  in  order  to  respond  to  a 
consumer’s  request  for  account 
disclosures  (although  under  the  final 
rule,  the  institution  could  provide  the 
disclosures  in  electronic  form  only  if  the 
consumer  agrees). 

The  Board  believes  that  when  viewing 
online  deposit  product  advertising, 
consumers  would  not  be  harmed  if  the 
E-Sign  consent  procedures  do  not  apply 
and  would  obtain  significant  benefits  by 
having  timely  access  to  advertising 
disclosures  in  electronic  form.  The 
Board  also  believes  that  consumers’ 
ability  to  shop  for  deposit  accounts 
online  and  compare  the  terms  of  various 
offers  could  be  substantially  diminished 
if  consumers  had  to  consent  in 
accordance  with  the  E-Sign  Act  in  order 
to  access  advertisements  that  must  be 
accompanied  by  disclosures,  or  in  order 
to  obtain  account  disclosures  upon 
request.  Applying  the  consumer  consent 
provisions  of  the  E-Sign  Act  to  these 
disclosures  could  impose  substantial 
burdens  on  electronic  commerce  and 
make  it  more  difficult  for  consumers  to 
gather  information  and  shop  for  deposit 
accounts. 

At  the  same  time,  the  Board 
recognizes  that  consumers  who  shop  or 
apply  for  deposit  accounts  online  may 


to  carry  out  the  purposes  of  [TISA],  *  *  *  or  to 
facilitate  compliance  with  the  requirements  of 
[TISA].”  Section  104(d)  of  the  E-Sign  Act  authorizes 
federal  agencies  to  adopt  exemptions  for  specified 
categories  of  disclosures  from  the  E-Sign  notice  and 
consent  requirements,  “if  such  exemption  is 
necessary  to  eliminate  a  substantial  burden  on 
electronic  commerce  and  will  not  increase  the 
material  risk  of  harm  to  consumers.”  For  the 
reasons  stated  in  this  Federal  Register  notice,  the 
Board  believes  that  these  criteria  are  met  in  the  case 
of  the  advertising  disclosures  and  the  disclosures 
provided  to  a  consumer  upon  request.  In  addition, 
the  Board  believes  TISA  section  269  authorizes  the 
Board  to  permit  institutions  to  provide  disclosures 
electronically,  rather  than  in  paper  form, 
independent  of  the  E-Sign  Act. 
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not  want  to  receive  other  disclosures 
electronically.  Therefore,  with  respect  to 
account-opening  disclosures,  periodic 
statements,  and  change-in-terms  notices, 
depository  institutions  are  required  to 
obtain  the  consumer’s  consent,  in 
accordance  with  the  E-Sign  Act,  to 
provide  such  disclosures  in  electronic 
form,  or  else  provide  written 
disclosures. 

Finally,  as  proposed,  certain 
provisions  that  restate  or  cross-reference 
the  E-Sign  Act’s  general  rules  regarding 
electronic  disclosures  (including  the 
consumer  consent  provisions)  are  being 
deleted  as  unnecessary,  because  the  E- 
Sign  Act  is  a  self-effectuating  statute. 

The  revisions  to  Regulation  DD  and  the 
official  staff  commentary  are  described 
more  fully  below  in  the  Section-by- 
Section  Analysis. 

IV.  Section-by-Section  Analysis 
12  CFR  Part  230  (Regulation  DD) 

Section  230.3  General  Disclosure 
Requirements 

Section  230.3(a)  prescribes  the  form  of 
disclosures  required  for  deposit 
accounts,  and  generally  requires 
depository  institutions  to  provide  the 
disclosures  in  writing  and  in  a  form  that 
the  consumer  may  keep.  As  proposed, 
the  Board  is  revising  §  230.3(a)  to  clarify 
that  institutions  may  provide 
disclosures  to  consumers  in  electronic 
form,  subject  to  compliance  with  the 
consumer  consent  and  other  applicable 
provisions  of  the  E-Sign  Act.  Some 
institutions  may  provide  disclosures  to 
consumers  both  in  paper  and  electronic 
form  and  rely  on  the  paper  form  of  the 
disclosures  to  satisfy  their  compliance 
obligations.  For  those  institutions,  the 
duplicate  electronic  form  of  the 
disclosures  may  be  provided  to 
consumers  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  because  the  electronic 
form  of  the  disclosure  is  not  used  to 
satisfy  the  regulation’s  disclosure 
requirements. 

Section  230.3(a)  is  also  revised,  as 
proposed,  to  provide  that  the 
disclosures  required  by  §§  230.4(a)(2) 
(disclosures  provided  upoii  request)  and 
230.8  (advertising)  may  be  provided  to 
the  consumer  in  electronic  form,  under 
the  circumstances  set  forth  in  those 
sections,  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act.  Commenters  supported 
this  aspect  of  the  proposal. 

Section  230.8  requires  that  if  certain 
information  is  stated  in  a  deposit 
account  advertisement,  or  if  an 
advertisement  promotes  the  payment  of 
overdrafts,  the  advertisement  must  also 
include  specified  disclosures.  The 


Board  believes  that,  for  a  deposit 
account  advertisement  accessed  by  the 
consumer  in  electronic  form,  permitting 
institutions  to  provide  the  required 
disclosures  in  electronic  form  without 
regard  to  the  consumer  consent  and 
other  provisions  of  the  E-Sign  Act  will 
eliminate  a  potential  significant  burden 
on  electronic  commerce  without 
increasing  the  risk  of  harm  to 
consumers.  This  approach  will  facilitate 
shopping  for  deposit  products  by 
enabling  consumers  to  receive 
important  disclosures  at  the  same  time 
they  access  an  advertisement  without 
first  having  to  provide  consent  in 
accordance  with  the  requirements  of  the 
E-Sign  Act.  Requiring  consumers  to 
follow  the  consent  procedures  set  forth 
in  the  E-Sign  Act  in  order  to  access  an 
online  advertisement  is  potentially 
burdensome  and  could  discourage 
consumers  from  shopping  for  deposit 
products  online.  Moreover,  because 
these  consumers  are  viewing  the 
advertisement  online,  there  appears  to 
be  little,  if  any,  risk  that  the  consumer 
will  be  unable  to  view  the  disclosures 
online  as  well. 

Similarly,  §  230.4(a)(2)  requires  that 
depository  institutions  provide 
disclosures,  setting  forth  account  terms 
and  conditions,  to  consumers  upon 
request.  If  a  consumer  is  not  present  at 
the  depository  institution  and  requests 
the  account  disclosures,  it  would  appear 
unnecessary  and  burdensome  to  require 
the  consumer  to  go  through  the  E-Sign 
consent  procedures  before  the  request 
could  be  satisfied,  as  long  as  the 
consumer  agrees  that  the  disclosures 
can  be  provided  electronically. 

Applying  the  E-Sign  consent  procedures 
in  this  context  could  discourage 
consumers  from  requesting  account 
disclosures. 

Section  230.3(g)  in  the  2001  interim 
final  rule  refers  to  §  230.10,  the  section 
of  the  interim  final  rule  setting  forth 
general  rules  for  electronic  disclosures. 
Because  the  Board  is  deleting  §  230.10, 
as  discussed  further  below,  §  230.3(g)  is 
also  deleted,  as  proposed. 

Section  230.4  Account  Disclosures 

Depository  institutions  generally  must 
provide  account-opening  disclosures  to 
consumers  before  an  account  is  opened 
or  a  service  is  provided.  Depository 
institutions  may  delay  delivering  the 
disclosures  if  the  consumer  is  not 
present  at  the  institution  when  the 
account  is  opened  (or  service  is 
provided).  Section  230.4(a)(1)  provides 
that  in  such  cases,  account-opening 
disclosures  must  be  mailed  or  delivered 
within  ten  business  days.  The  rationale 
underlying  the  ten-day  delay  is  that  the 
institution  cannot  provide  written 


disclosures  when,  for  example,  an 
account  is  opened  by  telephone.  The 
2001  interim  final  rule  provided  that 
depository  institutions  opening 
accounts  by  electronic  communication 
(for  example,  on  the  Internet)  may  not 
delay  providing  disclosures  under 
§  230.4(a)(1).  The  difficulties  in 
providing  disclosures  for  accounts 
opened  by  mail  or  telephone  do  not 
exist  for  requests  to  open  accounts 
received  by  electronic  communication 
using  visual  text.  Thus,  the  2001  interim 
final  mle  required  that  disclosures  must 
be  provided  before  accounts  are  opened 
using  electronic  communication.  New 
paragraph  (ii)  was  added  to  §  230.4(a)(1) 
to  effectuate  this  requirement.  In  the 
April  2007  proposal,  the  Board  stated 
that  it  continued  to  believe  that  the 
rationale  underlying  §  230.4(a)(l)(ii)  was 
valid,  and  accordingly  proposed  to 
retain  the  new  provision. 

Several  commenters  requested  that 
the  regulation  allow  delayed  disclosures 
in  a  number  of  situations  involving  the 
use  of  electronic  means  to  open  an 
account.  Commenters  noted,  for 
example,  that  small  hand-held 
electronic  devices,  such  as  Internet- 
enabled  cellphones  or  personal  digital 
assistants,  may  not  be  wpll  suited  to 
displaying  or  retaining  disclosures. 
Commenters  argued,  therefore,  that 
institutions  should  be  permitted  to  open 
an  account  electronically  and  mail 
paper  disclosures  to  the  consumer 
within  ten  business  days,  rather  than 
providing  electronic  disclosures  that  the 
consumer  might  view  using  a  small 
hand-held  device.  Some  commenters 
suggested  that  the  delayed  disclosure 
provision  should  apply  to  other 
situations  as  well,  such  as  “enhanced 
ATMs”  and  computers  not  owned  by 
the  consumer  (e.g.,  a  computer  in  an 
employer’s  office  or  a  public  library). 
However,  it  does  not  appear  that  at  ' 
present,  use  of  such  devices  for 
financial  transactions  has  advanced  to 
the  point  where  the  relief  suggested  by 
the  commenters  is  necessary  to  avoid 
burdens  on  electronic  commerce. 
Therefore,  §  230.4(a)(l)(ii)  is  retained  in 
the  final  mle  with  minor  wording 
changes. 

As  noted  above,  depository 
institutions  must  also  provide  account 
disclosures  to  a  consumer  upon  request. 
Section  230.4(a)(2)(i)  provides  that  if  a 
consumer  is  not  present  at  the 
institution  when  a  request  for  account 
disclosures  is  made,  the  institution  must 
mail  or  deliver  the  disclosures  within  a 
reasonable  time  after  the  institution 
receives  the  request;  ten  days  is  deemed 
to  be  a  reasonable  time.  The  2001 
interim  final  rule  revised  §  230.4(a)(2)(i) 
to  allow  institutions  to  mail  or  deliver 
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disclosures  either  in  paper  form  or 
electronically  to  consumers  who  are  not 
present  at  the  institution  when  they 
make  their  request.  Under  the  2001 
interim  final  rule,  to  provide  the 
requested  disclosures  electronically,  the 
institution  must  send  the  disclosures  to 
the  consumer’s  e-mail  address,  or  send 
a  notice  alerting  the  consumer  to  the 
location  of  the  disclosures,  such  as  on 
the  institution’s  Internet  Web  site.  The 
interim  rule  revised  comment  4(aK2){i)- 
3  and  added  comment  4(a)(2)(i)— 4  to 
provide  guidance. 

In  the  April  2007  proposal,  the  Board 
proposed  to  retain  the  changes  made  to 
§  230.4(a)(2){i)  and  the  accompanying 
commentary  by  the  interim  final  rule, 
with  some  revisions  for  clarification  and 
to  provide  greater  flexibility  for  both 
institutions  and  consumers  (in 
particular,  by  not  requiring  that  e-mail 
be  used  to  provide  the  disclosures 
electronically).  The  Board  stated  that  it 
continued  to  believe  that  if  the 
consumer  is  not  present  at  the 
institution  when  requesting  disclosures, 
it  is  appropriate  to  allow  institutions  to 
respond  to  requests  by  electronic  means 
(without  following  the  E-Sign  consent 
provisions,  as  discussed  above  under 
§  230.3)  provided  the  consumer  agrees. 

A  few  commenters  suggested  that  the 
last  sentence  in  proposed  revised 
comment  4(a)(2)(i)-4,  which  states  that 
the  regulation  “does  not  require  an 
institution  to  provide,  nor  a  consumer  to 
agree  to  receive,  disclosures  in 
electronic  form,”  should  be  eliminated 
as  unnecessary.  The  Board  believes, 
however,  that  the  sentence  is 
appropriate  because  it  clarifies  that 
institutions  are  required  to  provide 
account  disclosures  in  paper  form  if  a 
sonsumer  requests  that  they  be  provided 
in  paper  form.  However,  in  the  final  rule 
language  has  been  added  to  the  sentence 
to  make  clear  that  the  sentence  applies 
only  to  disclosures  provided  upon 
request  under  §  230.4(a)(2).  An 
institution  would  not  be  prohibited 
from  offering  accounts  online  that  use 
only  electronic  disclosures  at  account¬ 
opening  and  for  periodic  statements, 
provided  the  consumer  consents  in 
accordance  with  the  E-Sign  Act. 
Accordingly,  the  revisions  made  to 
§  230.4(a)(2)(i)  and  the  accompanying 
commentary  are  adopted  as  proposed, 
with  the  minor  wording  changes  noted. 

Section  230.8  Advertising 

Section  230.8  contains  requirements 
for  advertisements  for  deposit  accounts, 
including  the  requirement  that  if  an 
advertisement  includes  certain  “trigger 
terms’’  (such  as  a  bonus  or  the  annual 
percentage  yield),  the  advertisement 
must  also  include  certain  disclosures. 


The  Board  proposed  to  add  new 
comment  8(a)-ll,  to  clarify  that  if  a 
consumer  accesses  an  advertisement  for 
deposit  accounts  in  electronic  form, 
such  as  on  a  home  computer,' the 
disclosures  required  on  or  with  the 
advertisement  must  he  provided  to  the 
consumer  in  electronic  form  on  or  with 
the  advertisement.  The  proposed 
comment  also  clarified  that  if  a 
consumer  receives  a  written 
advertisement  in  the  mail,  the  required 
disclosures  must  be  provided  in  paper 
form  on  or  with  the  advertisement  (and 
not,  for  example,  by  including  a 
reference  in  the  advertisement  to  the 
Web  site  where  the  disclosures  are 
located).  Commenters  did  not  address 
this  aspect  of  the  proposal. 

In  the  final  regulation,  new  comment 
8(a)-ll  is  not  being  adopted.  Section 
230.8  requires  that  if  an  advertisement 
includes  trigger  terms,  the 
advertisement  itself  must  “state”  the 
required  disclosures  “clearly  and 
conspicuously.”  Therefore,  under  the 
existing  regulation,  providing  paper 
disclosures  for  an  advertisement  in 
electronic  form,  or  vice  versa,  would  not 
comply  because  the  disclosures  would 
not  he  stated  in  the  advertisement  itself. 

Comment  8(a)-9.  as  added  by  the 
interim  final  rule,  provides  that  in  an 
electronic  advertisement,  the  required 
disclosures  need  not  be  shown  on  each 
page  where  a  “trigger  term”  appears,  as 
long  as  each  such  page  includes  a  cross- 
reference  to  the  page  where  the  required 
disclosures  appear.  For  example,  if  a 
“trigger  term”  appears  on  a  particular 
web  page,  the  additional  disclosures 
may  appear  on  another  web  page  if  there 
is  a  clear  reference  to  that  page  (which 
may  be  accomplished,  for  example,  by 
including  a  link).  In  April  2007,  the 
Board  proposed  to  retain  this  comment. 
Commenters  did  not  address  this  issue. 
The  final  rule  retains  the  comment  as 
proposed. 

In  April  the  Board  also  proposed  to 
add  new  comment  8(a)-12  to  clarify  that 
the  rules  regarding  advertising 
disclosures  provided  in  electronic  form 
also  apply  to  the  disclosures  described 
in  §  230.11(b),  which  are  incorporated 
by  reference  in  §  230.8(f).  Commenters 
did  not  address  this  issue;  the  comment 
is  adopted  as  proposed  (and 
renumbered  as  comment  8(a)-ll). 

Section  230.8(b)  permits  institutions 
to  state  an  interest  rate  in  addition  to  the 
APY,  as  long  as  the  rate  is  stated  in 
conjunction  with,  but  not  more 
conspicuously  than,  the  APY.  In  the 
2001  interim  final  rule,  comment  8(b)- 
4  was  added  to  state  that  in  an 
advertisement  using  electronic 
communication,  the  consumer  must  be 
able  to  view  both  rates  simultaneously. 


and  that  this  requirement  is  not  satisfied 
if  the  consumer  can  view  the  APY  only 
by  use  of  a  link  that  takes  the  consumer 
to  another  web  location.  In  the  April 
2007  proposal,  the  Board  proposed  to 
delete  comment  8(b)— 4  as  unnecessary, 
because  the  requirement  to  state  the 
simple  annual  rate  or  periodic  rate  in 
conjunction  with,  and  not  more 
conspicuously  than,  the  APY,  continues 
to  apply  to  electronic  advertisements  no 
less  than  to  advertisements  in  other 
media.  In  the  supplementary 
information,  the  Board  stated  that 
requiring  the  consumer  to  scroll  to 
another  part  of  the  page,  or  access  a 
link,  in  order  to  view  the  APY  would 
likely  not  satisfy  this  requirement. 

Some  commenters  were  concerned  by 
the  foregoing  discussion  in  the  April 
2007  proposal,  and  contended  that  in 
the  case  of  small  hand-held  electronic  . 
devices  that  a  consumer  might  use  to 
view  a  deposit  account  advertisement, 
the  small  size  of  the  screen  might 
necessitate  scrolling  or  the  use  of  links 
for  viewing  the  APY.  Commenters  also 
said  the  proposal  was  confusing  in  that 
comment  8(h)— 4,  stating  that  the  use  of 
links  would  not  comply,  was  proposed 
to  be  deleted,  yet  the  supplementary 
information  appeared  to  impose  the 
same  restriction. 

Comment  8(b)-4  is  being  deleted  as 
proposed.  As  stated  in  the  proposal,  the 
regulatory  requirement  is  to  state  the 
interest  rate  in  conjunction  with,  but  not 
more  conspicuously  than,  the  APY,  and 
this  rule  applies  in  the  electronic 
context  as  well.  However,  the  Board 
believes  that  the  rule  can  be  applied 
with  some  degree  of  flexibility,  to 
account  for  variations  in  devices 
consumers  may  use  to  view  electronic 
advertisements.  Therefore,  the  use  of 
scrolling  or  links  would  not  necessarily 
fail  to  comply  with  the  regulation  in  all 
cases;  however,  institutions  should 
ensure  that  electronic  advertisements 
comply  with  the  equal  conspicuousness 
requirement. 

Section  230.8(e)  exempts  from  some 
disclosure  requirements  advertisements 
made  through  broadcast  or  electronic 
media,  such  as  television  and  radio  or 
outdoor  billboards.  The  interim  final 
rule  added  comment  8(e)(l)(i)-l  to 
provide  that  this  exemption  would  not 
apply  to  advertisements  using  electronic 
communication,  such  as  Internet 
advertisements,  which  do  not  have  the 
same  time  and  space  constraints  as 
radio  or  television  advertisements.  In 
April,  the  Board  proposed  to  retain 
comment  8(e)(l)(i)-l  with  minor 
wording  changes.  Commenters  did  not 
address  this  issue.  The  Board  continues 
to  believe  that  space  constraints  for 
advertisements  on  Internet  Web  sites  are 
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not  significantly  different  from  those  for 
a  print  advertisement  (a  newspaper,  for 
example).  Accordingly,  comment 
8(e)(l)(i)-l  is  adopted  as  proposed. 

Section  230.10  Electronic 
Communication 

Section  230.10  was  added  by  the  2001 
interim  final  rule  to  address  the  general 
requirements  for  electronic 
communications.  In  the  April  2007 
proposal,  the  Board  proposed  to  delete 
§  230.10  from  Regulation  DD  and  the 
accompanying  sections  of  the  staff 
commentary.  Depository  institution 
commenters  largely  supported  the 
proposed  deletion,  and  §  230.10  and  the 
accompanying  commentary  are  deleted 
in  the  final  rule. 

In  the  interim  rule,  §  230.10(a)  defines 
the  term  “electronic  communication”  to 
mean  a  message  transmitted 
electronically  that  can  be  displayed  on 
equipment  as  visual  text,  such  as  a 
message  displayed  on  a  personal 
computer  monitor  screen.  The  deletion 
of  §  230.10(a)  does  not  change 
applicable  legal  requirements  under  the 
E-Sign  Act. 

Sections  230.10  (b)  and  (c) 
incorporate  by  reference  provisions  of 
the  E-Sign  Act,  such  as  the  provision 
allowing  di.sclosures  to  be  provided  in 
electronic  form  and  the  requirement  to 
obtain  the  consumer’s  affirmative 
consent  before  providing  disclosures  in 
electronic  form.  The  deletion  of  these 
provisions  has  no  impact  on  the  general 
applicability  of  the  E-Sign  Act  to 
Regulation  DD  disclosures.  Section 
230.10(f)  was  added  in  the  interim  final 
rule  to  clarify  that  persons,  other  than 
depository  institutions,  that  are  required 
to  comply  with  Regulation  DD  may  use 
electronic  disclosures.  This  provision  is 
unnecessary  because  the  E-Sign  Act  is  a 
self-effectuating  statute  and  permits  any 
person  to  use  electronic  records  subject 
to  the  conditions  set  forth  in  the  Act. 

Sections  230.10  (d)  and  (e)  address 
specific  timing  and  delivery 
requirements  for  electronic  disclosures 
under  Regulation  DD,  such  as  the 
requirement  to  send  disclosures  to  a 
consumer’s  e-mail  address  (or  post  the 
disclosures  on  a  Web  site  and  send  a 
notice  alerting  the  consumer  to  the 
disclosures).  The  Board  stated  in  the 
proposal  that  it  no  longer  believed  that 
these  additional  provisions  were 
necessary  or  appropriate.  The  Board 
noted  that  electronic  disclosures  have 
evolved  since  2001,  as  industry  and 
consumers  have  gained  experience  with 
them,  and  also  noted  concerns  about  e- 
mail  related  to  data  security,  identity 
theft,  and  phishing. 

The  consumer  group  commenters 
urged  the  Board  to  require  the  use  of  e¬ 


mail  to  provide  required  disclosures  in 
electronic  form,  arguing  that  e-mail  is 
the  only  reliable  way  to  ensure  that 
consumers  are  able  to  actually  access, 
receive,  and  retain  disclosures.  The 
consumer  groups  also  disagreed  with 
the  statement  that  concerns  relating  to 
phishing,  identity  theft,  and  data 
security  are  a  valid  reason  for  not 
requiring  the  use  of  e-mail,  noting  that 
phishing  involves  gathering  information 
from  the  consumer,  while  disclosures 
would  be  provided  to  the  consumer,  and 
need  not  include  sensitive  information. 

While  the  consumer’s  receipt  of  an  e- 
mail  message  that  is  actually  from  the 
consumer’s  depository  institution 
would  not  in  general  pose  a  security 
risk,  consumers  might  ignore  or  delete 
e-mails  from  depository  institutions 
(real  or  purported),  in  order  to  avoid 
falling  victim  to  fraud  schemes.  Thus, 
disclosures  sent  by  consumers’ 
depository  institutions  may  not  receive 
the  attention  they  should.  Consequently, 
some  depository  institutions  may  be 
reluctant  to  communicate  by  e-mail.  To 
the  extent  consumers  are  instructed  not 
to  ignore  electronic  mail  messages  from 
their  depository  institutions,  the  risk  of 
consumers  being  victimized  by 
fraudulent  e-mail  might  be  increased.  In 
any  event,  the  Board  believes  it  is 
preferable  not  to  mandate  the  use  of  any 
particular  means  of  electronic  delivery 
of  disclosures,  but  instead  to  allow 
flexibility  for  institutions  to  use 
whatever  method  may  be  best  suited  to 
particular  types  of  disclosure*  (for 
example,  account-opening,  periodic 
statements,  or  change  in  terms). 

With  regard  to  the  requirement  to 
attempt  to  redeliv^er  returned  electronic 
disclosures,  institutions  would  be 
required  to  search  their  files  for  an 
additional  e-mail  address  to  use,  and 
might  be  required  to  use-a  postal  mail 
address  for  redelivery  if  no  additional  e- 
mail  address  was  available.  As  stated  in 
the  April  2007  proposal,  the  Board 
continues  to  believe  that  both 
requirements  would  likely  be  unduly 
burdensome. 

Under  the  April  2007  proposed  rule, 
the  requirement  in  the  2001  interim 
final  rule  for  institutions  to  maintain 
disclosures  posted  on  a  Web  site  for  at 
least  90  days  w'oidd  be  deleted. 
Depository  institution  commenters 
supported  the  proposed  deletion; 
consumer  group  commenters  expressed 
concern  about  its  impact  on  consumers. 
As  stated  in  the  proposal,  based  on  a 
review  of  industry  practices,  it  appears 
that  many  institutions  maintain 
disclosures  posted  on  an  Internet  Web 
site  for  several  months,  and,  in  a 
number  of  cases,  for  more  than  a  year. 
For  example,  it  appears  that  institutions 


that  offer  online  periodic  statements  to 
consumers  typically  make  those 
statements  available  without  charge  for 
six  months  or  longer  in  electronic  form. 
This  practice  has  developed  even 
though  Regulation  DD  does  not 
currently  require  institutions  to 
maintain  disclosures  for  any  specific 
period  of  time.  In  addition,  the  Board 
continues  to  believe  that  an  appropriate 
time  period  consumers  may  want 
electronic  disclosures  to  be  available 
may  vary  depending  upon  the  type  of 
disclosure,  and  is  reluctant  to  establish 
specific  time  periods  that  would  vary 
depending  on  the  disclosures,  which 
would  increase  the  compliance  burden. 
Therefore,  the  90-day  retention 
provision  is  deleted  as  proposed. 

Nevertheless,  while  the  Board  is  not 
requiring  disclosures  to  be  maintained 
on  an  Internet  Web  site  for  any  specific 
time  period,  the  general  requirements  of 
Regulation  DD  continue  to  apply  to 
electronic  disclosures,  such  as  the 
requirement  to  provide  disclosures  to 
consumers  at  certain  specified  times 
and  in  a  form  that  the  consumer  may 
keep.  The  Board  expects  institutions  to 
maintain  disclosures  on  Web  sites  for  a 
reasonable  period  of  time  (which  may 
vary  depending  upon  the  particular 
disclosure)  so  that  consumers  have  an 
opportunity  to  access,  view,  and  retain 
the  disclosures.  As  stated  in  the  April 
2007  proposal,  the  Board  will  monitor 
institutions’  electronic  disclosure 
practices  with  regard  to  the  ability  of 
consumers  to  retain  Regulation  DD 
disclosures  and  would  consider  further 
revisions  to  the  regulation  to  address 
this  issue  if  necessary. 

V.  Other  Issues  Raised  by  Commenters 

Clear  and  Conspicuous  Disclosures 
An  issue  raised  in  the  comments  on 
the  April  2007  proposal  related  to  small 
hand-held  electronic  devices  through 
which  consumers  may  conduct  financial 
transactions  using  the  Internet  or  other 
electronic  means  (for  example,  personal 
digital  assistants,  Internet-enabled 
cellphones,  and  similar  devices).  One 
commenter  requested  clarification  on 
whether  institutions  would  be  deemed 
to  comply  with  the  requirement  to 
provide  disclosures  in  a  clear  and 
conspicuous  form,  even  when  the 
consumer  views  them  on  a  small  screen 
of  a  hand-held  electronic  device.  The 
commenter  noted  that  the  institution 
has  no  control  over  what  devices 
consumers  choose  to  use,  for  example, 
to  view  disclosures  on  a  Web  page.  The 
Board  believes  that  disclosures  comply 
with  the  “clear  and  conspicuous” 
requirement  as  long  as  they  are 
provided  in  a  manner  such  that  they 
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would  be  clear  and  conspicuous  when 
viewed  on  a  typical  home  personal 
computer  monitor. 

Retainable  Form 

Several  industry  commenters 
requested  guidance  on  how  institutions 
can  be  sure  of  meeting  the  requirement 
to  provide  disclosures  in  a  form  that  the 
consumer  can  keep.  Commenters  noted 
that  some  of  the  disclosures  that  are 
exempted  from  the  E-Sign  requirements 
regarding  notice  and  consent  are 
nevertheless  required  to  be  given  in 
retainable  form  (for  example,  account 
disclosures  provided  upon  request 
under  §  230.4(a)(2)).  Commenters 
pointed  out  that  the  E-Sign  Act  requires, 
with  regard  to  consumer  disclosures 
generally,  that  an  institution  disclose 
“the  hardware  and  software 
requirements  for  access  to  and  retention 
of  the  electronic  records”  and  that  the 
consumer  consent  to  electronic 
disclosures  “in  a  manner  that 
reasonably  demonstrates  that  the 
consumer  can  access”  the  disclosures 
electronically.  A  commenter  noted  that 
if  the  E-Sign  procedures  are  followed, 
an  institution  has  some  degree  of 
comfort  that  the  retainability 
requirement  has  been  met;  however, 
with  regard  to  disclosures  that  are 
exempted  from  the  E-Sign  notice  and 
consent  provisions  (such  as  those  under 
§  230.4(a)(2)),  it  is  not  clear  how  the 
institution  can  demonstrate  compliance 
with  the  retainability  requirement. 

The  consumer  group  commenters 
were  concerned  about  retainability  of 
disclosures  in  light  of  the  deletion  of  the 
requirement  to  maintain  disclosures  on 
a  Web  site  for  at  least  90  days.  They 
urged  that  the  final  regulations  require 
that  disclosures  he  delivered  in  a  format 
that  is  both  dowmloadable  and  printable. 

The  Board  believes  that  institutions 
satisfy  the  requirement  for  providing 
electronic  disclosures  in  a  form  the 
consumer  can  retain  if  they  are  provided 
in  a  standard  electronic  format  that  can 
be  downloaded  and  saved  or  printed  on 
a  typical  home  personal  computer. 
Typically,  any  document  that  can  be 
downloaded  by  the  consumer  can  also 
be  printed.  The  Board  will,  however, 
monitor  institutions’  practices  to 
evaluate  whether  further  guidance  is 
needed  on  this  issue.  In  a  situation 
where  the  consumer  is  provided 
electronic  disclosures  through 
equipment  under  the  institution’s 
control — such  as  a  terminal  or  kicsk  in 
the  institution’s  offices — the  institution 
could,  for  example,  provide  a  printer 
that  automatically  prints  the 
disclosures. 


Expansion  of  Exception  From  E-Sign 
Notice  and  Consent  Requirements 

One  commenter  suggested  that  the 
Board  adopt  additional  exemptions  from 
the  E-Sign  notice  and  consent 
requirements.  For  example,  if  a 
consumer  opened  a  deposit  account 
online,  the  commenter  suggested  that 
the  institution  should  be  able  to  provide 
the  account-opening  disclosures  online 
under  §  230.4(a)(1)  (in  addition  to  the 
advertising-related  disclosures,  and 
disclosures  provided  upon  request, 
already  permitted  under  this  final  rule) 
without  notice  and  consent  under  the  E- 
Sign  Act.  The  commenter  argued  that, 
since  Internet  commerce  has  expanded 
greatly  over  the  past  few  years,  when 
consumers  choose  to  conduct  financial 
transactions  online,  they  presume  that 
they  will  receive  any  related  disclosures 
online  as  well.  The  Board  believes  that, 
at  this  time,  there  is  insufficient 
evidence  that  the  consent  requirements 
are  a  burden  on  electronic  commerce  in 
this  situation;  and  that  consumers  who 
shop  for  deposit  products  online  may 
not  necessarily  want  to  receive  account¬ 
opening  disclosures  online. 

VI.  Use  of  “Plain  Language” 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  “plain  language”  in  all  proposed 
and  final  rules  published  after  January 
1,  2000.  In  the  proposal,  the  Board 
invited  comments  on  whether  the 
proposed  rules  are  clearly  stated  and 
effectively  organized,  and  how  the 
Board  might  make  the  proposed  text 
easier  to  understand.  No  comments 
were  received  on  “plain  language” 
issues  involving  Regulation  DD. 

VII.  Final  Regulatory  Flexibility 
Analysis 

The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  (RFA)  in 
connection  with  the  April  2007 
proposal.  The  Board  received  no 
comments  on  its  initial  regulatory 
flexibility  analysis. 

The  RFA  generally  requires  an  agency 
to  perform  an  assessment  of  the  impact 
a  rule  is  expected  to  have  on  small 
entities.  However,  under  section  605(b) 
of  the  RFA,  5  U.S.C.  605(b),  the 
regulatory  flexibility  analysis  otherwise 
required  under  section  604  of  the  RFA 
is  not  required  if  an  agency  certifies, 
along  with  a  statement  providing  the 
factual  basis  for  such  certification,  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  its 
analysis  and  for  the  reasons  stated 


below,  the  Board  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule.  The  Board 
is  adopting  revisions  to  Regulation  DD 
to  withdraw  the  2001  interim  final  rule 
on  electronic  communication  and  to 
allow  depository  institutions  to  provide 
certain  disclosures  to  consumers  in 
electronic  form  on  or  with  an 
advertisement  that  is  accessed  by  the 
consumer  in  electronic  form,  or  if  the 
consumer  requests  the  disclosure, 
without  regard  to  the  consumer  consent 
and  other  provisions  of  the  E-Sign  Act. 
The  Board  is  also  clarifying  that  other 
Regulation  DD  disclosures  may  be 
provided  to  consumers  in  electronic 
form  in  accordance  w'ith  the  consumer 
consent  and  other  applicable  provisions 
of  the  E-Sign  Act. 

TISA  was  enacted  to  enhance 
economic  stabilization,  improve 
competition  between  depository 
institutions,  and  strengthen  the  ability 
of  consumers  to  make  informed 
decisions  regarding  deposit  accounts.  12 
U.S.C.  4301.  It  is  the  purpose  of  TISA 
to  require  the  clear  and  uniform 
disclosure  of  rates  of  interest  payable  on 
deposit  accounts  and  the  fees  that  are 
assessable  against  deposit  accounts,  so 
that  consumers  can  make  a  meaningful 
comparison  between  the  competing 
claims  of  institutions.  TISA  authorizes 
the  Board  to  prescribe  regulations  to 
carry  out  the  purposes  of  the  statute.  12 
U.S.C.  4308.  The  Act  expressly  states 
that  the  Board’s  regulations  may  contain 
“such  classifications,  differentiations,  or 
other  provisions,  *  *  *  ,  as  in  the 
judgment  of  the  Board,  are  necessary  or 
proper  to  carry  out  the  purposes  of  [the 
Act],  to  prevent  circumvention  or 
evasion  of  [the  Act],  or  to  facilitate 
compliance  with  [the  Act].”  12  U.S.C. 
4308(a).  The  Board  believes  that  the 
revisions  to  Regulation  DD  discussed 
above  are  within  Congress’s  broad  grant 
of  authority  to  the  Board  to  adopt 
provisions  that  carry  out  the  purposes  of 
the  statute.  These  revisions  facilitate 
informed  decisions  about  deposit 
accounts  by  consumers  in 
circumstances  where  a  consumer 
accesses  a  deposit  account 
advertisement,  or  requests  deposit 
account  disclosures,  in  electronic  form. 

2.  Issues  raised  by  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis.  In  accordance  with 
section  603(a)  of  the  RFA,  the  Board 
conducted  an  initial  regulatory 
flexibility  analysis  in  connection  with 
the  proposed  rule.  The  Board  did  not 
receive  any  comments  on  its  initial 
regulatory  flexibility  analysis. 
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3.  Small  entities  affected  by  the  final 
rule.  The  ability  to  provide  advertising 
disclosures  in  electronic  form  on  or 
with  an  advertisement  that  is  accessed 
by  the  consumer  in  electronic  form,  or 
to  provide  disclosures  in  electronic  form 
if  requested  to  do  so  by  the  consumer, 
applies  to  all  depository  institutions, 
regardless  of  their  size.  Accordingly,  the 
final  rule  would  reduce  burden  and 
compliance  costs  for  small  entities  by 
providing  relief,  to  the  extent  the  E-Sign 
Act  applies  in  these  circumstances.  The 
number  of  small  entities  affected  by  this 
final  rule  is  unknown. 

4.  Other  federal  rules.  The  Board 
believes  no  federal  rules  duplicate, 
overlap,  or  conflict  with  the  final 
revisions  to  Regulation  DD. 

5.  Significant  alternatives  to  the 
proposed  revisions.  The  Board  solicited 
comment  on  any  significant  alternatives 
that  could  provide  additional  ways  to 
reduce  regulatory  burden  associated 
with  the  proposed  rule.  Commenters  did 
not  suggest  any  significant  alternatives 
to  the  proposed  rule. 

VIII.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506;  5  CFR  Part  1320  Appendix  A.l), 
the  Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  collection  of  information 
that  is  subject  to  the  PRA«by  this  final 
rulemaking  is  found  in  12  CFR  Part  230. 
The  Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0271. 

Section  269  of  the  Truth  in  Savings 
Act  (TISA)  (12  U.S.C.  4308)  authorizes 
the  Board  to  issue  regulations  to  carry 
out  the  provisions  of  TISA.  TISA  and 
Regulation  DD  require  depository 
institutions  to  disclose  yields,  fees,  and 
other  terms  concerning  deposit  accounts 
to  consumers  at  account  opening,  upon 
request,  and  when  changes  in  terms 
occur.  Depository  institutions  that 
provide  periodic  statements  are  required 
to  include  information  about  fees 
imposed,  interest  earned,  and  the 
annual  percentage  yield  earned  during 
those  statement  periods.  The  act  and 
regulation  mandate  the  methods  by 
which  institutions  determine  the 
account  balance  on  which  interest  is 
calculated.  They  also  contain  rules 
about  advertising  deposit  accounts.  To 
ease  the  compliance  cost  (particularly 
for  small  entities),  model  clauses  and 
sample  forms  are  appended  to  the 
regulation.  Depository  institutions  are 
required  to  retain  evidence  of 


compliance  for  twenty-four  months,  but 
the  regulation  does  not  specify  types  of 
records  that  must  be  retained.  This 
information  collection  is  mandatory. 
Since  the  Federal  Reserve  does  not 
collect  any  information,  no  issue  of 
confidentiality  arises. 

Regulation  DD  applies  to  all 
depository  institutions  except  credit 
unions.  Credit  unions  are  covered  by  a 
substantially  similar  rule  issued  by  the 
National  Credit  Union  Administration. 
The  Federal  Reserve  accounts  for  the 
paperwork  burden  associated  with 
Regulation  DD  only  for  Federal  Reserve- 
supervised  institutions.  Federal  Reserve 
supervised  institutions  are  defined  by 
Regulation  DD  as:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act.  Other  federal 
agencies  account  for  the  paperwork 
burden  imposed  on  the  depository 
institutions  for  which  they  have 
administrative  enforcement  authority. 

The  annual  burden  is  estimated  to  be 
232,443  hours  for  1,172  Federal 
Reserve-supervised  institutions  that  are 
deemed  respondents  for  purposes  of  the 
PRA.  As  mentioned  in  the  Preamble,  on 
April  30,  2007,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (72  FR  21155).  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking. 
Consumer  protection.  Federal  Reserve 
System,  Reporting  and  record  keeping 
requirements.  Truth  in  Savings. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  230  as  set  forth  below: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

■  1.  The  authprity  citation  for  part  230 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  4301  et  seq. 

■  2.  Section  230.3  is  amended  by 
revising  paragraph  (a),  to  read  as 
follows,  and  removing  paragraph  (g): 

§  230.3  General  disclosure  requirements. 

(a)  Form.  Depository  institutions  shall 
make  the  disclosures  required  by 
§§  230.4  through  230.6  of  this  part,  as 
applicable,  clearly  and  conspicuously, 
in  writing,  and  in  a  form  the  consumer 
may  keep.  The  disclosures  required  by 
this  part  may  be  provided  to  the 
consumer  in  electronic  form,  subject  to 
compliance  with  the  consumer  consent 
and  other,  applicable  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act)  (15 
U.S.C.  7001  et  seq.].  The  disclosures 
required  by  §§  230  4(a)(2)  and  230.8 
may  be  provided  to  the  consumer  in 
electronic  form  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  in  the  circumstances  set 
forth  in  those  sections.  Disclosures  for 
each  account  offered  by  an  institution 
may  be  presented  separately  or 
combined  with  disclosures  for  the 
institution’s  other  accounts,  as  long  as  it 
is  clear  which  disclosures  are  applicable 
to  the  consumer’s  account. 

•k  it  it  it  it 

■  3.  Section  230.4  is  amended  by 
republishing  paragraph  (a)(l)(i)  and 
revising  paragraphs  (a)(l)(ii)  and 
(a)(2)(i),  to  read  as  follows: 

§  230.4  Account  disclosures. 

(a)  Delivery  of  account  disclosures — 
(1)  Account  opening,  (i)  General.  A 
depository  institution  shall  provide 
account  disclosures  to  a  consumer 
before  an  account  is  opened  or  a  service 
is  provided,  whichever  is  earlier.  An 
institution  is  deemed  to  have  provided 
a  service  when  a  fee  required  to  be 
disclosed  is  assessed.  Except  as 
provided  in  paragraph  (a)(l)(ii)  of  this 
section,  if  the  consumer  is  not  present 
at  the  institution  when  the  account  is 
opened  or  the  service  is  provided  and 
has  not  already  received  the  disclosures, 
the  institution  shall  mail  or  deliver  the 
disclosures  no  later  than  10  business 
days  after  the  account  is  opened  or  the 
service  is  provided,  whichever  is  earlier. 

(ii)  Timing  of  electronic  disclosures.  If 
a  consumer  who  is  not  present  at  the 
institution  uses  electronic  means  (for 
example,  an  Internet  Web  site)  to  open 
an  account  or  request  a  service,  the 
disclosures  required  under  paragraph 
(a)(1)  of  this  section  must  be  provided 
before  the  account  is  opened  or  the 
service  is  provided. 

(2)  Requests,  (i)  A  depository 
institution  shall  provide  account 
disclosures  to  a  consumer  upon  request. 
If  a  consumer  who  is  not  present  at  the 


63484 


Federal  Register/ Vol.  72,  No.  217/Friday,  November  9,  2007/Rules  and  Regulations 


institution  makes  a  request,  the 
institution  shall  mail  or  deliver  the 
disclosures  within  a  reasonable  time 
after  it  receives  the  request  and  may 
provide  the  disclosures  in  paper  form, 
or  electronically  if  the  consumer  agrees. 
***** 

§230.10  [Removed] 

■  4,  Section  230.10  is  removed  and 
reserved. 

■  5.  In  Supplement  I  to  Part  230,  the 
following  amendments  are  made: 

■  a.  In  Section  230.4 — Account 
disclosures,  under  (a)(2)(i),  paragraphs 
3.  and  4.  are  revised. 

■  b.  In  Section  230.8 — Advertising, 
under  (a)  Misleading  or  inaccurate 
advertisements,  paragraph  9.  is  revised 
and  new  paragraph  11.  is  added. 

■  c.  In  Section  230.8 — Advertising, 
under  (b)  Permissible  rates,  paragraph  4. 
is  removed. 

■  d.  In  Section  230.8 — Advertising, 
under  (e)(l)(i),  paragraph  1.  is  revised. 

■  e.  Section  230.10 — Electronic 
Communication  is  removed  and 
reserved. 

The  amendments  read  as  follows: 

Supplement  I  to  Part  230 — Official  Staff 
Interpretations 
***** 

Section  230.4 — Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 
***** 

(a)(2)  Requests 
(a)(2)(i) 

***** 

3.  Timing  for  response.  Ten  business  days 
is  a  reasonable  time  for  responding  to 
requests  for  account  information  that 
consumers  do  not  make  in  person,  including 
requests  made  by  electronic  means  (such  as 
by  electronic  mail). 

4.  Use  of  electronic  means.  If  a  consumer 
who  is  not  present  at  the  institution  makes 
a  request  for  account  disclosures,  including 
a  request  made  by  telephone,  e-mail,  or  via 
the  institution’s  Web  site,  the  institution  may 
send  the  disclosures  in  paper  form  or,  if  the 
consumer  agrees,  may  provide  the 
disclosures  electronically,  such  as  to  an  e- 
mail  address  that  the  consumer  provides  for 
that  purpose,  or  on  the  institution’s  Web  site, 
without  regard  to  the  consumer  consent  or 
other  provisions  of  the  E-Sign  Act.  The 
regulation  does  not  require  an  institution  to 
provide,  nor  a  consumer  to  agree  to  receive, 
the  disclosures  required  by  §  230.4(a)(2)  in 
electronic  form. 

***** 

Section  230.8 — Advertising 

(a)  Misleading  or  Inaccurate  Advertisements 
***** 

9.  Electronic  advertising.  If  an  electronic 
advertisement  (such  as  an  advertisement 
appearing  on  an  Internet  Web  site)  displays 
a  triggering  term  (such  as  a  bonus  or  annual 


percentage  yield)  the  advertisement  must 
clearly  refer  the  consumer  to  the  location 
where  the  additional  required  information 
begins.  For  example,  an  advertisement  that 
includes  a  bonus  or  annual  percentage  yield 
may  be  accompanied  by  a  link  that  directly 
takes  the  consumer  to  the  additional 
information. 

***** 

11.  Additional  disclosures  in  connection 
with  tbje  payment  of  overdrafts.  The  rule  in 
§  230.3(a),  providing  that  disclosures 
required  by  §  230.8  may  be  provided  to  the 
consumer  in  electronic  form  without  regard 
to  E-Sign  Act  requirements,  applies  to  the 
disclosures  described  in  §  230.11(b),  which 
are  incorporated  by  reference  in  §  230.8(f). 
***** 

(e)  Exemption  for  certain  advertisements 

(e)(1)  Certain  media 

(e)(l)(i) 

1.  Internet  advertisements.  The  exemption 
for  advertisements  made  through  broadcast 
or  electronic  media  does  not  extend  to 
advertisements  posted  on  the  Internet  or  sent 
by  e-mail. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31,  2007. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  E7-21701  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6210-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  211 
[Release  No.  SAB  109] 

Staff  Accounting  Bulletin  No.  109 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  staff  accounting 
bulletin. 

SUMMARY:  This  staff  accounting  bulletin 
(“SAB”)  expresses  the  views  of  the  staff 
regarding  written  loan  commitments 
that  are  accounted  for  at  fair  value 
through  earnings  under  generally 
accepted  accounting  principles.  SAB 
No.  105,  Application  of  Accounting 
Principles  to  Loan  Commitments  (“SAB 
105 ’0,  provided  the  views  of  the  staff 
regarding  derivative  loan  commitments 
that  are  accounted  for  at  fair  value 
through  earnings  pursuant  to  Statement 
of  Financial  Accounting  Standards  No. 
133,  Accounting  for  Derivative 
Instruments  and  Hedging  Activities. 

SAB  105  stated  that  in  measuring  the 
fair  value  of  a  derivative  loan 
commitment,  the  staff  believed  it  would 
be  inappropriate  to  incorporate  the 
expected  net  future  cash  flows  related  to 
the  associated  servicing  of  the  loan.  This 
SAB  supersedes  SAB  105  and  expresses 


the  current  view  of  the  staff  that, 
consistent  with  the  guidance  in 
Statement  of  Financial  Accounting 
Standards  No.  156,  Accounting  for 
Servicing  of  Financial  Assets,  and 
Statement  of  Financial  Accounting 
Standards  No.  159,  The  Fair  Value 
Option  for  Financial  Assets  and 
Financial  Liabilities,  the  expected  net 
future  cash  flows  related  to  the 
associated  servicing  of  the  loan  should 
be  included  in  the  measurement  of  all 
written  loan  commitments  that  are 
accounted  for  at  fair  value  through 
earnings.  SAB  105  also  indicated  that 
the  staff  believed  that  internally- 
developed  intangible  assets  (such  as 
customer  relationship  intangible  assets) 
should  not  be  recorded  as  part  of  the  fair 
value  of  a  derivative  loan  commitment. 
This  SAB  retains  that  staff  view  and 
broadens  its  application  to  all  written 
loan  commitments  that  are  accounted 
for  at  fair  value  through  earnings. 

The  staff  expects  registrants  to  apply 
the  views  in  (Question  1  of  SAB  109  on 
a  prospective  basis  to  derivative  loan 
commitments  issued  or  modified  in 
fiscal  quarters  beginning  after  December 
15,  2007. 

DATES:  November  5,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ashley  W.  Carpenter,  Office  of  the  Chief 
Accountant  (202)  551-5300  or  Craig  C. 
□linger.  Division  of  Corporation 
Finance  (202)  551-3400,  Securities  and 
Exchange  Commission,  100  F  Street  NE., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission,  nor  are  they  published  as 
bearing  the  Commission’s  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 

Dated:  November  5,  2007. 

Florence  E.  Harmon, 

Deputy  Secretary. 

PART  211— [AMENDED] 

■  Accordingly,  Part  211  ofTitle  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  109  to  the  table  found  in 
Subpart  B. 

Staff  Accounting  Bulletin  No.  109 

■  The  staff  hereby  amends  and  replaces 
Section  DD  of  Topic  5,  Miscellaneous 
Accounting,  of  the  Staff  Accounting 
Bulletin  Series.  Topic  5:  DD  (as 
amended)  expresses  the  views  of  the 
staff  regarding  written  loan 
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commitments  that  are  accounted  for  at 
fair  value  through  earnings  under 
generally  accepted  accounting 
principles. 

Note:  The  text  of  SAB  109  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Topic  5:  Miscellaneous  Accounting 

it  ii  ie  ic  ic 

DD.  Written  Loan  Commitments 
Recorded  at  Fair  Value  Through 
Earnings 

Facts:  Bank  A  enters  into  a  loan 
commitment  with  a  customer  to 
originate  a  mortgage  loan  at  a  specified 
rate.  As  part  of  this  written  loan 
commitment,  Bank  A  expects  to  receive 
future  net  cash  flows  related  to  servicing 
rights  from  servicing  fees  (included  in 
the  loan’s  interest  rate  or  otherwise), 
late  charges,  and  other  ancillary  sources, 
or  from  selling  the  servicing  rights  to  a 
third  party.  If  Bank  A  intends  to  sell  the 
mortgage  loan  after  it  is  funded, 
pursuant  to  paragraph  6  of  FASB 
Statement  No.  133,  Accounting  for 
Derivative  Instruments  and  Hedging 
Activities,  as  amended  by  FASB 
Statement  No.  149,  Amendment  of 
Statement  133  on  Derivative 
Instruments  and  Hedging  Activities 
(“Statement  133”),  the  written  loan 
commitment  is  accounted  for  as  a 
derivative  instrument  and  recorded  at 
fair  value  through  earnings  (referred  to 
hereafter  as  a  “derivative  loan 
commitment”).  If  Bank  A  does  not 
intend  to  sell  the  mortgage  loan  after  it 
is  funded,  the  written  loan  commitment 
is  not  accounted  for  as  a  derivative 
under  Statement  133.  However, 
paragraph  7(c)  of  FASB  Statement  No. 
159,  The  Fair  Value  Option  for 
Financial  Assets  and  Financial 
Liabilities  (“Statement  159”),  permits 
Bank  A  to  record  the  written  loan 
commitment  at  fair  value  through 
earnings  (referred  to  hereafter  as  a 
“written  loan  commitment”).  Pursuant 
to  Statement  159,  the  fair  value 
measurement  for  a  written  loan 
commitment  would  include  the 
expected  net  future  cash  flows  related  to 
the  associated  servicing  of  the  loan. 

Question  1 :  In  measuring  the  fair 
value  of  a  derivative  loan  commitment 
accounted  for  under  Statement  133, 
should  Bank  A  include  the  expected  net 
future  cash  flows  related  to  the 
associated  servicing  of  the  loan? 

Interpretive  Response:  Yes.  The  staff 
believes  that,  consistent  with  the 
recently  issued  guidance  in  FASB 
Statement  No.  156,  Accounting  for 
Servicing  of  Financial  Assets 


(“Statement  156”), ^  and  Statement  159, 
the  expected  net  future  cash  flows 
related  to  the  associated  servicing  of  the 
loan  should  be  included  in  the  fair 
vallie  measurement  of  a  derivative  loan 
commitment.  The  expected  net  future 
cash  flows  related  to  the  associated 
servicing  of  the  loan  that  are  included 
in  the  fair  value  measurement  of  a 
derivative  loan  commitment  or  a  written 
loan  commitment  should  be  determined 
in  the  same  manner  that  the  fair  value 
of  a  recognized  servicing  asset  or 
liability  is  measured  under  FASB 
Statement  No.  140,  Accounting  for 
Transfers  and  Servicing  of  Financial 
Assets  and  Extinguishments  of 
Liabilities,  as  amended  by  Statement 
156  (“Statement  140”).  However,  as 
discussed  in  paragraphs  61  and  62  of 
Statement  140,  a  separate  and  distinct 
servicing  asset  or  liability  is  not 
recognized  for  accounting  purposes 
until  the  servicing  rights  have  been 
contractually  separated  from  the 
underlying  loan  by  sale  or  securitization 
of  the  loan  with  servicing  retained. 

The  views  in  Question  1  apply  to  all 
loan  commitments  that  are  accounted 
for  at  fair  value  through  earnings. 
However,  for  purposes  of  electing  fair 
value  accounting  pursuant  to  Statement 
159,  the  views  in  Question  1  are  not 
intended  to  be  applied  by  analogy  to 
any  other  instrument  that  contains  a 
nonfinancial  element. 

Question  2:  In  measuring  the  fair 
value  of  a  derivative  loan  commitment 
accounted  for  under  Statement  133  or  a 
written  loan  commitment  accounted  for 
under  Statement  159,  should  Bank  A 
include  the  expected  net  future  cash 
flows  related  to  internally-developed 
intangible  assets? 

Interpretive  Response:  No.  The  staff 
does  not  believe  that  internally- 
developed  intangible  assets  (such  as 
customer  relationship  intangible  assets) 
should  be  recorded  as  part  of  the  fair 
value  of  a  derivative  loan  commitment 
or  a  written  loan  commitment.  Such 
nonfinancial  elements  of  value  should 
not  be  considered  a  component  of  the 
related  instrument.  Recognition  of  such 
assets  would  only  be  appropriate  in  a 
third-party  transaction.  For  example,  in 
the  purchase  of  a  portfolio  of  derivative 
loan  commitments  in  a  business 
combination,  a  customer  relationship 
intangible  asset  is  recorded  separately 
from  the  fair  value  of  such  loan 
commitments.  Similarly,  when  an  entity 
purchases  a  credit  card  portfolio,  EITF 
Issue  No.  88-20,  Difference  between 


’  Statement  156  permits  an  enti‘v  to  subsequently 
measure  recognized  servicing  assets  and  servicing 
liabilities  (which  are  nonfinancial  instruments)  at 
fair  value  through  earnings. 


Initial  Investment  and  Principal 
Amount  of  Loans  in  a  Purchased  Credit 
Card  Portfolio,  requires  an  allocation  of 
the  purchase  price  to  a  separately 
recorded  cardholder  relationship 
intangible  asset. 

The  view  in  Question  2  applies  to  all 
loan  commitments  that  are  accounted 
for  at  fair  value  through  earnings. 

[FR  Doc.  E7-21927  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-01-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  determined  that  USS  NORTH 
CAROLINA  (SSN  777)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

OATES:  This  rule  is  effective  November 
9,  2007  and  is  applicable  to  October  11, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE.,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  telephone  202- 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C, 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  NORTH  CAROLINA  (SSN  777)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose,  • 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
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without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I, 
paragraph  2(a)(i),  pertaining  to  the 
height  placement  of  the  masthead  light 
above  the  hull;  Annex  I,  paragraph  2(k), 
pertaining  to  the  height  and  relative 
positions  of  the  anchor  lights:  Annex  1, 
paragraph  3(b),  pertaining  to  the 
location  of  the  sidelights;  and  Rule 
21(c),  pertaining  to  the  location  and  arc 
of  visibility  of  the  sternlight.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 


701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform'its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

■  For  the  reasons  set  forth  in  the 
preamble,  amend  part  706  of  title  32  of 
the  Code  of  Federal  Regulations  as 
follows; 

Table  One 


PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 

■  1.  The  authority  citation  for  part  706 
continues  to  read: 

Authority:  33  U.S.C.  1605. 

■  2.  Table  One  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  USS  NORTH 
CAROLINA: 

§  706.2  Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 

***** 


Vessel 


Number 


Distance  in  me¬ 
ters  of  forward 
masthead  light 
below  minimum 
required  height. 
§  2(a)(i),  Annex  I 


USS  NORTH  CAROLINA .  SSN  777  2.90  - 


■  3.  Table  Three  of  §  706.2  is  amended  following  entrv  for  USS  NORTH  §706.2  Certifications  of  the  Secretary  of 

bv  adding,  in  numerical  order,  the  CAROLINA:  ^  the  Navy  under  Executive  Order  11964  and 

33  U.S.C.  1605. 

***** 


Table  Three 


Vessel 

Number 

Masthead 
lights  arc  of 
visibility;  rule 
21(a) 

Side  lights  arc 
of  visibility; 
rule  21(b) 

Stern  light 
arc  of 

visibility;  rule 
21(c) 

Side  lights 
distance  in¬ 
board  of 
ship’s  sides 
in  meters 
3(b)  annex  1 

Stem  light, 
distance 
forward  of 
stern  in  me¬ 
ters;  rule 
21(c) 

Fonward 
anchor  light, 
height  above 
hull  in 

meters;  2(K) 
annex  1 

Anchor  lights 
relationship  of 
aft  light  to  for¬ 
ward  light  in 
meters  2(K) 
annex  1 

USS  NORTH 
CAROLINA. 

SSN  777 

Meets  Re¬ 
quirement. 

Meets  Re¬ 
quirement. 

205.6° 

4.37 

11.05 

2.8 

0.30  below. 

. 

* 

* 

* 

* 

Approved;  October  11,  2007. 

Gregg  A.  Cervi, 

Commander,  JAGC,  U.S.  Navy  Deputy 
Assistant  Judge  Advocate  General  (Admiralty 
and  Maritime  Law). 

[FR  Doc.  E7-22008  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD08-07-034] 

Drawbridge  Operation  Regulations; 
Bonfouca  Bayou,  Slidell,  LA 

AGENCY:  Coast  Guard,  DHS. 


ACTION:  Notice  of  temporary  deviation 
from  regulations;  request  for  comments. 


SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  State 
Route  433  (S433)  Bridge  across 
Bonfouca  Bayou,  mile  7.0,  at  Slidell,  St. 
Tammany  Parish,  Louisiana.  This 
deviation  will  test  a  change  to  the 
drawbridge  operation  schedule  to 
determine  whether  a  permanent  change 
to  the  schedule  is  needed. 
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DATES:  This  deviation  is  effective  from 
November  9,  2007  through  May  7,  2008 
Comments  must  be  received  by  January 
8,  2008. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(dpb),  Eighth  Coast  Guard  District,  500 
Poydras  Street,  New  Orleans,  Louisiana 
70130-3310.  The  Commander,  Eighth 
Coast  Guard  District,  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  Bridge 
Administration  office  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson,  Bridge  Administration  Branch, 
telephone  (504)  671-2128. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
evaluating  this  test  schedule  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  deviation 
[CGD08-07-034],  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  Comments 
must  be  received  by  January  8,  2008. 

Background  and  Purpose 

The  Louisiana  Department  of 
Transportation  and  Development  has' 
requested  that  the  operating  regulation 
of  the  S433  swing  span  bridge,  located 
on  Bonfouca  Bayou  at  mile  7.0  in 
Slidell,  St.  Tammany  Parish,  Louisiana, 
be  changed  in  order  to  make  more 
efficient  use  of  operating  resources, 
while  accommodating  the  flow  of 
vehicular  traffic  at  rush  hour  peaks. 
Currently,  the  draw  of  the  S433  Bridge 
operates  as  follows: 

(a)  The  draw'  need  not  open  for 
passage  of  vessels  from  7  a.m.  to  8  a.m. 
and  from  1:45  p.m.  to  2:45  p.m., 

Monday  through  Friday  except  Federal 
holidays. 

(b)  The  draw  need  open  only  on  the 
hour  and  half-hour  from  6  a.m.  to  7  a.m. 


and  from  3  p.m.  to  6  p.m.,  Monday 
through  Friday  except  Federal  holidays. 

(c)  The  draw  shall  open  on  signal 
from  9  p.m.  to  5  a.m.,  if  at  least  four 
hours  notice  is  given  to  the  Louisiana 
Department  of  Transportation  and 
Development  Security  Service  at  (504) 
375-0100. 

(d)  At  all  other  times  the  draw  shall 
open  on  signal. 

This  Temporary  Deviation  from 
Drawbridge  Operating  Regulations 
allows  the  bridge  to  operate  as  follows: 
The  draw  of  the  S433  Bridge,  mile  7.0 
at  Slidell,  shall  open  on  signal,  except 
that  from  6  p.m.  to  6  a.m.,  the  draw 
shall  open  on  signal  if  at  least  two  hours 
notice  is  given.  On  Monday  through 
Friday,  except  Federal  holidays,  the 
draw  need  not  open  for  the  passage  of 
vessels  from  7  a.m.  to  8  a.m.  and  from 
1:45  p.m.  to  2:45  p.m. 

A  notice  of  proposed  rule  making 
[CGD08-07-331  is  being  issued  in 
conjunction  with  this  temporary 
deviation  to  obtain  public  comments. 
The  Coast  Guard  will  evaluate  public 
comments  from  this  temporeuy 
deviation  and  the  above  referenced 
notice  of  proposed  rule  making  to 
determine  if  a  permanent  special 
drawbridge  operating  regulation  is 
warranted. 

In  accordance  with  33  CFR  117.35(e), 
the  draw'bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Dated:  October  29,  2007. 

David  M.  Frank, 

Bridge  Administrator,  Eighth  Coast  Guard 
District. 

[FR  Doc.  E7-21885  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  CGD07-07-251  ] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  New 
Smyrna  Beach,  Volusia  County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  George  C. 
Musson/Coronado  Beach  (SR  44)  Bridge 
across  the  Atlantic  Intracoastal 


Waterway,  mile  845,  at  New’  Smyrna 
Beach,  Volusia  Gounty,  Florida.  This 
deviation  is  necessary  to  expedite 
repairs  to  the  George  C.  Musson/ 
Coronado  Beach  Bridge.  This  deviation 
allows  the  bridge  to  open  on  signal, 
except  during  daylight  hours,  during 
which  the  bridge  will  open  twice. 

DATES:  This  deviation  is  effective  from 
November  9,  2007  through  4:50  p.m.  on 
December  21,  2007. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  Commander  (dpb).  Seventh 
Coast  Guard  District,  909  S.E.  1st 
Avenue,  Room  432,  Miami,  Florida 
33131  between  7  a.m.  and  4  p.m., 

Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (305) 
415-6744.  The  Seventh  Coast  Guard 
District  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Lieberum,  Bridge  Branch,  (305) 
415-6744  or  e-mail 
michael.b.Ueberuin@uscg.mil. 

SUPPLEMENTARY  INFORMATION:  M&J 

Construction,  on  behalf  of  the  bridge 
owner,  has  requested  a  deviation  to  the 
regulations  published  in  33  CFR 
117.261(h)  which  states  the  Coronado 
Beach  Bridge  (SR  44),  mile  845,  shall 
open  on  signal,  except  that  from  7  a.m. 
until  7  p.m.,  each  day  of  the  week,  the 
draw  need  only  open  on  the  hour, 
twenty  minutes  past  the  hour,  and  forty 
minutes  past  the  hour. 

This  deviation  is  necessary  for  worker 
safety  and  to  expedite  repairs  to  the 
George  C.  Musson/Coronado  Beach  (SR 
44)  Bridge.  This  deviation  will  remain 
in  effect  from  November  9,  2007  through 
4:50  p.m.  on  December  21,  2007. 

The  George  C.  Musson/Coronado 
Beach  (SR  44)  Bridge  will  open  on 
signal,  except  that  from  7:35  a.m.  to  4:50 
p.m.  the  bridge  will  only  open  at  10:30 
a.m.  and  1:30  p.m.  Public  vessels  of  the 
United  States  and  tugs  with  tows  are 
requested  to  provide  at  least  two  hours 
advance  notice  to  the  bridge  tender  to 
request  an  opening.  Vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  will  be  allowed  to  pass 
at  any  time,  upon  signal. 

Due  to  scaffolding,  the  vertical 
clearance  of  this  bridge  will  be  reduced 
by  four  feet  in  the  closed  position 
throughout  the  length  of  this  project. 

In  accordance  with  33  CFR  117.35(e), 
the  drawbridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 


63488 


Federal  Register /Vol.i 72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


Dated:  October  29,  2007. 

Greg  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 

[FR  Doc.  E7-22067  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-15-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD05-07-109] 

Drawbridge  Operation  Regulations; 
Raccoon  Creek,  at  Bridgeport,  NJ 

agency;  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Consolidated  Rail  Corporation 
(CONRAIL)  Bridge,  at  mile  2.0,  across 
Raccoon  Creek  at  Bridgeport,  NJ.  This 
deviation  allows  the  drawbridge  to 
remain  closed-to-navigation  beginning 
at  7  a.m.  on  December  3,  2007,  until  and 
including  7  p.m.  on  January  18,  2008  to 
facilitate  mechanical  repairs. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  December  3,  2007  to  7  p.m. 
on  January  18,  2008. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  Commander  (dpb).  Fifth 
Coast  Guard  District,  Federal  Building, 
1st  Floor,  431  Crawford  Street, 
Portsmouth,  VA  23704-5004  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  {757}  398-6222. 
Commander  (dpb),  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Waverly  W.  Gregory,  Jr.,  Bridge 
Administrator,  Fifth  Coast  Guard 
District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  The 
CONRAII^  Bridge,  a  swing-type  bridge, 
has  a  vertical  clearance  in  the  closed 
position  to  vessels  of  seven  feet,  above 
mean  high  water. 

CONRAIL,  the  bridge  owner,  has 
requested  a  temporary  deviation  from 
the  current  operating  regulations  set  out 
in  33  CFR  Part  117.741  to  close  the 
swing  bridge  to  navigation  to  perform 
essential  mechanical  repairs.  The 
repairs  will  consist  of  removing  and 
replacing  the  drive  shaft  and  main 
pinion  gear  and  repairing  the  steel 
which  supports  the  assembly. 


To  facilitate  the  repairs,  the  CONRAIL 
Bridge  will  be  maintained  in  the  closed- 
to-navigation  position  beginning  at  7 
a.m.  on  December  3,  2007,  until  and 
including  7  p.m.  on  January  18,  2008. 

In  accordance  with  33  CFR  117.35(e), 
the  drawbridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Dated:  October  31,  2007. 

Waverly  W.  Gregory,  Jr., 

Chief,  Bridge  Administration  Branch,  Fifth 
Coast  Guard  District. 

[FR  Doc.  E7-22068  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  COTP  San  Francisco  Bay  07- 
051] 

RIN  1625-AAOO 

Safety  Zone;  Alameda  County  Sheriff’s 
Office  Maritime  interdiction  Training, 
San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  San  Francisco 
Bay,  during  the  Alameda  County 
Sheriff’s  Office  Maritime  Interdiction 
Training.  This  safety  zone  is  established 
to  ensure  the  safety  of  participants  and 
the  public  from  dangers  associated  with 
the  training.  Unauthorized  persons  or 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  remaining  in 
the  safety  zone  without  permission  of 
the  Captain  of  the  Port  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
to  2  p.m.  on  November  1,  2007, 
November  8,  2007,  and  November  15, 
2007. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  the  docket  COTP  San 
Francisco  Bay  07-051  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Sector  San  Francisco,  1  Yerba  Buena 
Island,  San  Francisco,  California,  94130, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Sheral  Richardson,  U.S.  Coast 
Guard  Sector  San  Francisco,  at  (415) 
399-7436. 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Logistical 
details  surrounding  the  event  were  not 
finalized  and  presented  to  the  Coast 
Guard  in  time  to  draft  and  publish  an 
NPRM.  As  such,  the  event  would  occur 
before  the  rulemaking  process  was 
complete.  This  safety  zone  is  necessary 
to  provide  for  the  safety  of  participants, 
participating  vessels,  and  other  vessels 
transiting  the  event  area.  For  the  safety 
concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  training. 

For  the  same  reasons  listed  in  the 
previous  paragraph,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  Any 
delay  in  the  effective  date  of  this  rule 
would  expose  mariners  to  the  dangers 
posed  by  the  training. 

Background  and  Purpose 

The  Alameda  County  Sheriff’s  Office 
will  be  hosting  Maritime  Interdiction 
training  provided  by  A-T  Solutions. 

The  training  consists  of  classroom 
training  and  a  practical  exercise 
onboard  a  ship.  The  course  is  designed 
to  provide  law  enforcement  personnel 
with  the  tools  and  techniques  necessary 
to  identify,  intercept,  and  safely  board  a 
non-compliant  vessel  at  sea.  Maritime 
attacks,  boarding  equipment,  and 
boarding  procedures  will  be  covered 
while  onboard  the  ship. 

During  this  event  the  ship  may  be 
anchored,  drifting,  or  underway.  The 
Blue  and  Gold  Fleet  Company  will 
provide  a  ferry  to  be  used  as  a  non- 
compliant  vessel  during  the  training 
exercises.  The  practical  training  on 
board  the  Blue  and  Gold  Fleet  vessel 
will  take  place  on  November  1,  2007, 
November  8,  2007,  and  November  15, 
2007,  during  the  hours  of  8  a.m.  and  2 
p.m. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  vicinity  of 
Hunters  Point,  in  San  Francisco  Bay. 

The  effect  of  the  temporal^’  safety  zone 
will  be  to  restrict  general  navigation  in 
the  vicinity  of  Hunters  Point,  while  the 
training  is  taking  place. 

The  safety  zone  includes  all  navigable 
waters  from  the  surface  to  the  seafloor, 
encompassed  by  connecting  the 
following  points:  Beginning  at  37°43'45" 
N  and  longitude  122°20'48"  W;  latitude 
37°43'45"  N  and  longitude  122°19'33" 
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W;  latitude  37°42'12"  N  and  longitude 
122°20'48"  W;  latitude  37°42'12"  N  and 
longitude  122°19'33"  W,  and  then  back 
to  the  beginning  point.  These 
coordinates  are  based  upon  datum:  NAD 
83. 

Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  safety  zone.  This 
safety  zone  is  necessary  to  keep  the 
public  and  vessels  a  safe  distance  away 
from  the  training  to  ensure  the  safety  of 
participants,  participating  vessels,  and 
transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

Although  this  rule  restricts  access  to 
the  waters  encompassed  by  the  safety 
zone,  the  effect  of  this  rule  will  not  be 
significant  because  the  local  waterway 
users  will  be  notified  via  public 
Broadcast  Notice  to  Mariners  to  ensure 
the  safety  zone  will  result  in  minimum 
impact.  The  entities,  most  likely  to  be 
affected  are  pleasure  craft  engaged  in 
recreational  activities. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act  ' 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of 
entities,  some  of  which  may  be  small 
entities.  This  rule  may  affect  owners 
and  operators  of  pleasure  craft  engaged 
in  recreational  activities  and 
sightseeing.  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  (i)  Vessel  traffic  can 
pass  safely  around  the  area,  (ii)  vessels 
engaged  in  recreational  activities  and 
sightseeing  have  ample  space  outside  of 
the  effected  portion  of  San‘ Francisco 
Bay  to  engage  in  these  activities,  (iii) 
this  rule  will  encompass  only  a  small 
portion  of  the  waterway  for  a  limited 


period  of  time,  and  (iv)  the  maritime 
public  will  be  advised  in  advance  of  this 
safety  zone  via  Broadcast  Notice  to 
Mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions,  options  for 
compliance,  or  assistance  in 
understanding  this  rule,  please  contact 
Ensign  Sheral  Richardson,  U.S.  Coast 
Guard  Sector  San  Francisco,  at  (415) 
399-7436. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
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technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation:  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  hy  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml 64 75. ID 
and  Department  of  Homeland  Security 
Management  Directive  5100.1,  which 
guide  the  Coast  Guard  in  complying 
with  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  4321- 
4370f),  and  have  concluded  that  there 
are  no  factors  in  this  case  that  would 
limit  the  use  of  a  categorical  exclusion 
under  section  2.B.2  of  the  Instruction. 
Therefore,  this  rule  is  categorically 
excluded,  under  figure  2-1,  paragraph 
{34)(g),  of  the  Instruction,  from  further 
environmental  documentation. 

Paragraph  (34)(g)  is  applicable  because 
this  rule  establishes  a  safety  zone.  A 
final  “Environmental  Analysis  Check 
List”  and  a  final  “Categorical  Exclusion 
Determination”  will  be  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-1,  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T1 1-254  to  read  as 
follows: 

§  165.T1 1-254  Safety  Zone;  Alameda 
County  Sheriff’s  Office  Maritime  Interdiction 
Training,  San  Francisco  Bay,  CA. 

(a)  Location.  This  temporary  safety 
zone  is  established  for  the  navigable 
waters  of  San  Francisco  Bay  in  the 
vicinity  of  Hunters  Point  and  includes 
all  navigable  waters,  from  the  surface  to 
the  seafloor,  encompassed  by 
connecting  the  following  points: 
beginning  at  37°  43'45"  N  and  longitude 


122°  20'48"  W;  latitude  37°  43'45"  N  and 
longitude  122°  19'33"  W;  latitude  37° 
42'12''  N  and  longitude  122°  20'48"  W; 
latitude  37°  42'12"  N  and  longitude  122° 
19'  33"  W,  and  then  back  to  the 
beginning  point.  These  coordinates  are 
based  upon  datum:  NAD  83. 

(b)  Enforcement  Period.  This  safety 
zone  is  in  effect  from  8  a.m.  to  2  p.m. 
on  November  1,  2007,  November  8, 

2007,  and  November  15,  2007.  If  the 
training  events  conclude  prior  to  their 
scheduled  termination  times,  the  Coast 
Guard  will  cease  enforcement  of  this 
safety  zone  and  will  announce  that  fact 
via  Broadcast  Notice  to  Mariners. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  Sec.  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  by  all 
vessels  and  persons  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  San  Francisco,  or 
his  designated  representative. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port,  San  Francisco,  or 
the  designated  representative. 

(3)  Designated  representative  means 
any  commissioned,  warrant,  and  petty 
officer  of  the  Coast  Guard  on  board  a 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  or  federal  law  enforcement 
vessel  who  is  authorized  to  act  on  behalf 
of  the  Captain  of  the  Port,  San 
Francisco. 

(4)  Upon  being  hailed  by  U.S.  Coast 
Guard  patrol  personnel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed.  Persons  and  vessels  may 
request  permission  to  enter  the  safety 
zone  on  VHF-16  or  via  telephone  at 
(415)  399-3547. 

(5)  The  U.S.  Coast  Guard  may  be 
assisted  in  the  patrol  and  enforcement 
of  this  safety  zone  by  local  law 
enforcement  as  necessary. 

Dated:  October  30,  2007. 

W.  J.  Uberti, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco. 

[FR  Doc.  E7-21977  Filed  11-8-07;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[EPA-HQ-OAR-2006-5065;  FRL-8493-5] 
RIN  2060-A032 

Protection  of  Stratospheric  Ozone: 
Revision  of  Refrigerant  Recovery  and 
Recycling  Equipment  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  on  motor  vehicle  refrigerant 
recovery  and  recycling  equipment 
standards.  Under  Clean  Air  Act  Section 
609,  motor  vehicle  air-conditioning 
(MV AC)  refrigerant  handling  equipment 
must  be  certified  by  the  Administrator 
or  an  independent  organization 
approved  by  the  Administrator  and,  at 
a  minimum,  must  be  as  stringent  as  the 
standards  of  the  Society  of  Automotive 
Engineers  (SAE)  that  are  in  effect  as  of 
the  date  of  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990.  In  1997, 
EPA  promulgated  regulations  that 
required  the  use  of  SAE  Standard  J2210, 
HFC-134a  Recycling  Equipment  for 
Mobile  Air  Conditioning  Systems  for 
certification  of  MV  AC  refrigerant 
handling  equipment.  SAE  has  replaced 
Standard  J2210  with  J2788,  Recovery/ 
Recycle  and  Recovery/Recycle/ 
Recharging  Equipment  for  HFC-134a 
Refrigerant.  To  avoid  confusion  with  an 
outdated  reference,  EPA  is  updating  its 
reference  to  the  new  SAE  standards. 
This  action  reflects  a  change  in  industry 
standard  practice.  This  action  also 
revises  the  EPA  addresses  to  send 
equipment  certification  forms. 

DATES:  This  rule  is  effective  on 
December  31,  2007  without  further 
notice,  unless  EPA  receives  adverse 
comment  or  a  request  for  public  hearing 
by  December  10,  2007.  If  we  receive 
adverse  comment  or  a  request  for  a 
public  hearing,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  some  or  all  of 
the  amendments  in  this  rule  will  not 
take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2006-5065,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  a-and-r-Docket@epa.gov. 

•  Fax:202-566-1741. 

•  Mail:  Environmental  Protection 
Agency,  Mailcode  6102T,  EPA  Docket 
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Center  (EPA/DC),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460 

•  Hand  Delivery:  Public  Reading 
Room,  Room  B102,  EPA  West  Building, 
1301  Constitution  Avenue,  NW., 
Washington,  DC. 

Such  deliveries  are  only  accepted 
during  the  Docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2006- 
5065.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  www.reguIations.gov  yNeh 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  wvnv.regulations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.reguIations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
wwix'.regulations.gov  or  in  hard  copy  at 
the  Air  Docket,  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  This  Docket 
Facility  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 


for  the  Public  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Thundiyil,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs  (MC  6205J), 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460;  telephone  number:  (202) 
343-9464;  fax  number:  (202)  343-2363; 
e-mail  address: 
thundiyil.karen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  without  a  prior 
proposed  rule  because  we  view  this  as 
a  noncontroversial  action  and  anticipate 
no  adverse  comment  because  this  action 
is  primarily  administrative  in  nature. 
However,  in  the  “Proposed  Rules” 
section  of  today’s  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposed  rule  to 
update  EPA’s  reference  to  an  obsolete 
SAE  standard,  if  adverse  comments  or  a 
request  for  public  hearing  are  received 
on  this  direct  final  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
further  information  about  commenting 
on  this  rule,  see  the  ADDRESSES  section 
of  this  document. 

If  EPA  receives  adverse  comment  or  a 
request  for  a  public  hearing,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  direct  final  rule  will  not  take 
effect.  We  would  address  all  public 
comments  in  any  subsequent  final  rule 
based  on  the  proposed  rule. 

Existing  regulations  covering 
specifications  for  motor  vehicle  air 
conditioning  (MVAC)  refrigerant 
handling  equipment  reference  Society  of 
Automotive  Engineers  (SAE)  standards 
that  have  become  outdated  because  the 
SAE  has  issued  new  updated  standards. 
This  action  will  update  existing 
regulations  to  reference  newly  updated 
SAE  standards.  This  regulatory  action  is 
primarily  administrative  with  no 
significant  policy  issues. 

Section  609  of  the  Clean  Air  Act 
requires  that  EPA  regulations  be  at  least 
as  stringent  as  SAE  J1990  standard. 

J1990  describes  refrigerant  handling 
equipment  for  CFC-12  refrigerant.  Since 
Section  609’s  conception,  the  MVAC 
sector  has  transitioned  from  CFC-12,  an 
ozone  depleting  substance,  to  HFC- 
134a,  a  non-ozone  depleting  substance. 
Now  HFC-134a  is  the  predominant 
refrigerant  in  MVACs  in  the  United 
States  and  around  the  world.  At  the  start 
of  the  transition  from  CFC-12  to  HFC- 
134a,  more  than  13  years  ago,  SAE 
developed  standard  J2210  on  HFC-134a 


refrigerant  handling  equipment.  J2210 
described  standards  for  HFC-134a 
refrigerant  recovery  and  recycling 
machines.  At  the  time  of  transition  from 
CFC-12  to  HFC-134a,  EPA  adopted 
12210.  Now,  SAE  has  updated  the 
standard  on  HFC-134a  refrigerant 
handling  equipment  from  J2210  to 
J2788.  This  action  updates  EPA’s 
reference  to  SAE’s  new  HFC-134a 
refrigerant  handling  equipment 
standards  (J2788  in  Appendix  C  to 
Subpart  B  of  Part  82  in  the  Code  of 
Federal  Regulations). 

I.  Background 

A.  Statutory  Authority 

Title  VI  of  the  Clean  Air  Act  (Act)  is 
designed  to  protect  the  stratospheric 
ozone  layer.  Section  609  of  the  Act 
requires  the  Administrator  to 
promulgate  regulations  establishing 
standards  and  requirements  regarding 
the  servicing  of  MVACs.  The  Act 
requires  that  the  Administrator  establish 
standards  for  using  MVAC  refrigerant 
handling  equipment  that  shall  be  at 
least  as  stringent  as  the  applicable 
standards  of  SAE  in  effect  as  of  the  date 
of  enactment  (November  15, 1990). 

B.  EPA  Section  609  Equipment 
Certification  Program 

EPA  requires  that  any  person 
repairing  or  servicing  MVACs  shall 
certify  to  EPA  that  such  person  has 
acquired  approved  refrigerant  handling 
equipment.  An  independent  standards 
testing  organization,  approved  by  EPA, 
certifies  equipment  as  meeting  the 
MVAC  refrigerant  handling  equipment 
standards.  At  this  time,  Intertek/ETL 
and  Underwriters  Laboratories  Inc.  (UL) 
have  been  approved  by  EPA  to  certify 
MVAC  refrigerant  handling  equipment. 

C.  SAE  Industry  Standards 

EPA  refers  to  the  SAE  J  standards  for 
technical  specifications  related  to 
MVAC  servicing  issues.  SAE’s  standards 
are  developed  through  international 
participation  and  cooperation  of  MVAC 
experts  from  motor  vehicle 
manufacturers,  MVAC  suppliers, 
chemical  manufacturers,  refrigerant 
handling  equipment  manufacturers  and 
other  interested  industry  stakeholders. 
SAE  standards  are  internationally 
recognized,  adopted  and  referenced  by 
all  major  motor  vehicle  manufacturers 
and  their  suppliers.  SAE  periodically 
updates  their  standards  to  reflect 
changes  in  industry  best  practices  and/ 
or  technology  improvements. 

II.  New  Industry  Practice  and  Updated 
SAE  Standard 

Test  results  from  the  SAE  Improved 
Mobile  Air  Conditioning  Cooperative 
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Research  Project,  an  MVAC  industry 
sponsored  research  project,  indicated 
that  equipment  designed  to  meet  SAE 
standards  J2210  did  not  recover 
refrigerant  'from  MVAC  systems  as  well 
as  was  previously  assumed  (Docket  No. 
EPA-HQ-OAR-2006-0428-0001).  As 
much  as  30%  of  refrigerant  remained  in 
an  MVAC  system  when  J2210  recovery 
equipment  indicated  all  refrigerant  had 
been  recovered.  MVAC  service 
technicians  rely  on  complete  refrigerant 
recovery  to  refill  MVAC  systems 
according  to  the  motor  vehicle 
manufacturer  specification.  In  light  of 
sub-standard  recovery  performance, 

SAE  revised  their  standards  to  include 
performance  standards  that  ensure  an 
improved  standard  of  refrigerant 
recovery  and  recharge.  SAE  replaced 
standard  J2210  with  standard  J2788  in 
October  2006.  J2788  encompasses  all  of 
J2210,  adds  standards  on  recharging  of 
MVAC  systems,  and  adds  performance 
standards  to  improve  equipment 
refrigerant  recovery  performance. 
Specifically,  J2788  sets  a  recharge  , 
accuracy  standard  of  0.5  ounces  and 
requires  95%  recovery  of  refrigerant 
from  an  MVAC  system. 

With  this  action,  EPA  is  updating  its 
reference  to  the  SAE  standards  at 
§  82.36.  SAE  J2210  will  no  longer  exist 
effective  December  2007,  and  will  be 
superseded  by  J2788.  In  Section  82.36, 
Approved  refrigerant  recycling 
equipment,  EPA  is  updating  the 
reference  from  J2210  to  J2788,  for 
recovery /recycling  equipment  and  for 
recovery/recycling/ recharging 
equipment.  In  addition,  for  purposes  of 
clarity,  EPA  is  adding  a  clause  to 
Section  82.34  (Prohibitions  and  required 
practices),  which  specifies  that 
equipment  manufactured  or  imported 
must  meet  the  SAE  standards.  By 
updating  our  reference  to  SAE’s  new 
standard  J2788,  the  Agency  avoids 
confusion  on  the  part  of  the  refrigerant 
handling  equipment  manufacturer, 
service  technician  or  A/C  service  shop 
owner  who  would  otherwise  face  a 
federal  requirement  that  referenced  an 
obsolete  standard  that  conflicts  with  the 
new  industry  standard  practice 
established  with  J2788. 

Currently  the  regulations  under 
§  82.36  (Approved  refrigerant  recycling 
equipment)  envisage  more  than  just 
refrigerant  recycling  and  include 
refrigerant  recovery.  Therefore,  to  more 
accurately  reflect  the  provisions 
outlined  in  that  section,  EPA  is  revising 
the  title  of  §  82.36  from  “Approved 
refrigerant  recycling  equipment”  to 
“Approved  refrigerant  handling 
equipment.” 

while  this  action  updates  EPA’s 
reference  to  SAE’s  new  J2788  standard. 


it  does  not  require  an  immediate 
replacement  of  previously  certified 
MVAC  recovery  and  recovery/recycling 
equipment  with  new  J2788  equipment. 
Rather,  all  new  MVAC  refrigerant 
handling  equipment  manufactured  after 
December  31,  2007  must  be  certified  to 
J2788.  Equipment  manufactured  after 
December  31,  2007  that  is  certified  to 
J2210  will  not  satisfy  EPA  requirements 
and  cannot  be  manufactured  or 
imported.  See  Section  III  below  for  a 
discussion  on  existing  inventory  of 
equipment  certified  to  J2210. 

a/C  service  shop  owners  or 
technicians  may  decide  to  accelerate 
plans  to  replace  old  J2210  equipment 
with  the  new  J2788  equipment  standard 
because  of  the  expected  refrigerant 
savings  that  translate  into  a  cost  savings. 
According  to  the  January  2007  Mobile 
Air  Conditioning  Society  Worldwide 
(MACS)  Service  Report  (Docket  No. 
EPA-HQ-OAR-2006-0428-0003),  the 
new  J2788  equipment  will  result  in  a  30 
to  50%  refrigerant  savings  because  the 
equipment  will  recover  more  refrigerant 
from  an  MVAC  system.  Recovered 
refrigerant  can  be  recycled  for  future 
use,  rather  than  buying  new  refrigerant 
product. 

III.  Effective  Date 

MVAC  recovery/recycling  equipment 
and  MVAC  recovery /recycling/ 
recharging  equipment  manufactured  or 
imported  after  December  31,  2007  must 
be  certified  by  an  EPA-approved 
independent  standards  testing 
organization  to  meet  the  specifications 
of  Appendix  C  of  40  Code  of  Federal 
Regulations,  Part  82,  Subpart  B.  As 
explained  above.  Appendix  C  will  now 
require  that  such  equipment  be  certified 
under  SAE’s  updated  standard  J2788. 
EPA  expects  that  this  date  provides 
sufficient  time  for  production  facilities 
and  distributors  to  transition  to  the  new 
SAE  standards  and  sell  most  if  not  all 
of  their  inventory  of  J2210  equipment, 
since  SAE  released  the  new  J2788 
standard  in  October  2006.  EPA  will 
allow  sales  of  J2210  equipment  stock 
manufactured  before  January  1,  2008. 
Although  certification  of  new 
equipment  under  SAE  standard  J2788 
becomes  effective  for  equipment 
manufactured  or  imported  after 
December  31,  2007,  EPA  suggests  that 
equipment  manufacturers  transition  to 
the  new  equipment  standard  arf  soon  as 
feasible. 

IV.  Revision  to  Equipment  Certification 
Mailing  Address 

EPA  Regional  Offices  maintain  the 
MVAC  refrigerant  handling  equipment 
certification  forms  sent  by  equipment 
owners,  but  the  current  regulations 


require  equipment  purchasers  to  mail 
the  form  to  EPA  Headquarters.  EPA 
Headquarters  then  must  fax  or  mail 
every  equipment  certification  to  the 
appropriate  region,  based  on  the 
equipment  owner’s  place  of  business. 

To  streamline  this  process,  EPA  is 
amending  §  82.42  so  that  equipment 
owners  may  send  their  certification 
forms  directly  to  the  appropriate  EPA 
region. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)  12866  (58  FR 
51735,  October  4, 1993)  and  is  therefore 
not  subject  to  review  under  the  EO. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The 
recordkeeping  and  reporting 
requirements  included  in  this  action  are 
already  included  in  an  existing 
information  collection  burden.  This 
action  does  not  make  any  changes  that 
would  affect  burden.  However,  the 
Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations,  40 
CFR  part  82,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0247,  EPA  ICR 
number  1617.05.  A  copy  of  the  OMB 
approved  Information  Collection 
Request  (ICR)  may  be  obtained  from 
Susan  Auby,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460  or  by 
calling  (202)  566-1672.  A  copy  may  also 
BE  downloaded  from  http:// 
www.regulations.gov. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SB A)  regulations  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today’s  rule  on  small  entities, 
we  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
MVAC  service  shop  owners  replace  end- 
of-life  refrigerant  handling  equipment, 
owners  will  purchase  equipment 
certified  to  the  new  SAE  standard. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 

Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates’’  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today’s  rule  does  not  affect  State,  local, 
or  tribal  governments.  The  impact  of 
this  rule  on  the  private  sector  will  be 
less  than  $100  million  per  year.  Thus, 
today’s  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
These  changes  being  made  by  this 
action  are  to  update  EPA’s  reference  to 
the  new  SAE  standards. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implicdtions”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Tbe  changes 
being  made  by  this  action  are  to  update 
EPA’s  reference  to  the  new  SAE 
standards.  Thus.  Executive  Order  13132 
does  not  apply  to  this  rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  because  this  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 
governmental  entities.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  “Actions  Concerning 
Regulations  That  Significantly  Affect 
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Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  explicitly  references 
technical  standards;  EPA  uses  the  SAE 
revision  versions  of  12210.  These 
standards  can  be  obtained  from  http:// 
www.sae.org/technical/standards/ . 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  31,  2007. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection,  Motor 
vehicle  air-conditioning.  Recover/ 
recycle  equipment.  Recover/recycle/ 
recharge  equipment.  Reporting  and 
certification  requirements.  Stratospheric 
ozone  layer. 


Dated:  November  2,  2007. 

Stephen  L.  Johnson. 

Administrator. 

■  For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpdrt  B — Servicing  of  Motor  Vehicle 
Air  Conditioners 

■  2.  Section  82.34  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  82.34  Prohibitions  and  required 
practices. 

ie  it  ie  -k  it 

(e)  Refrigerant  handling  equipment 
manufactured  or  imported  for  use 
during  the  maintenance,  service  or 
repair  of  MVACs  for  consideration 
cannot  be  introduced  into  interstate 
commerce  unless  meeting  the 
requirements  of  §82.36. 

■  3.  Section  82.36  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(4)  to  read  as  follows: 

§82.36  Approved  refrigerant  handling 
equipment. 

(a)  *  *  * 

(4)  Effective  January  1,  2008, 
equipment  that  recovers  and  recycles 
HFC-134a  refrigerant  and  equipment 
that  recovers  and  recycles  HFC-134a 
refrigerant  and  recharges  systems  with 
HFC-134a  refrigerant  must  meet  the 
standards  set  forth  in  Appendix  C  of 
this  subpart  based  upon  J2788 — HFC- 
134a  (R-134a)  Recovery/Recycling 
Equipment  and  Recovery/Recycling/ 
Recharging  for  Mobile  Air-Conditioning 
Systems. 

■  k  k  k  k  k 

m  4.  Section  82.42  is  amended  by 
revising  paragraph  (a)(l)(iii)  to  read  as 
follows: 

§82.42  Certification,  recordkeeping  and 
public  notification  requirements. 

(a)  *  *  * 

(1)  *  *  * 

(iii)  The  manufacturer  name  and 
equipment  model  number,  the  date  of 
manufacture,  and  the  serial  number  of 
the  equipment.  The  certification  must 
also  include  a  statement  that  the 
equipment  will  be  properly  used  in 
servicing  motor  vehicle  air  conditioners, 
that  each  individual  authorized  by  the 
purchaser  to  perform  service  is  properly 
trained  and  certified  in  accordance  with 


§  82.40,  and  that  the  information  given 
is  true  and  correct. 

(A)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont  must  send  their 
certifications  to:  CAA  section  609 
Enforcement  Contact;  ^PA  Region  I; 

Mail  Code  SEA;  JFK  Federal  Building; 
One  Congress  Street,  Suite  1100;  Boston, 
MA  02114-2023. 

(B)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  New  York,  New  Jersey, 
Puerto  Rico,  Virgin  Islands  must  send 
their  certifications  to:  CAA  section  609 
Enforcement  Contact;  EPA  Region  II 
(2DECA-AC);  290  Broadway,  21st  Floor; 
New  York,  NY  10007-1866. 

(C)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia  must  send  their 
certifications  to:  CAA  section  609 
Enforcement  Contact;  EPA  Region  III — 
Wheeling  Operations  Office;  Mail  Code 
3AP12;  303  Methodist  Building;  11th 
and  Chapline  Streets;  Wheeling,  WV 
26003. 

(D)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Alabama,  Florida, 

Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee 
must  send  their  certifications  to:  CAA 
section  609  Enforcement  Contact;  EPA 
Region  IV  (APT-AE);  Atlanta  Federal 
Center;  61  Forsyth  Street,  SW.;  Atlanta, 
GA  30303. 

(E)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Illinois,  Indiana, 

Michigan,  Minnesota,  Ohio,  Wisconsin 
must  send  their  certifications  to:  CAA 
section  609  Enforcement  Contact,  EPA 
Region  V  (AE17J);  77  West  Jackson 
Blvd.;  Chicago,  IL  60604-3507. 

(F)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
oT  business  in  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas  must  send 
their  certifications  to:  CAA  section  609 
Enforcement  Contact;  EPA  Region  VI 
(6EN-AA);  1445  Ross  Avenue,  Suite 
1200;  Dallas,  Texas  75202. 

(G)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Iowa,  Kansas,  Missouri, 
Nebraska  must  send  their  certifications 
to:  CAA  section  609  Enforcement 
Contact:  EPA  Region  VII;  Mail  Code 
APCO/ARTD;  901  North  5th  Street; 
Kansas  City,  KS  66101. 

(H)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 
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must  send  their  certifications  to:  CAA 
section  609  Enforcement  Contact,  EPA 
Region  VIII,  Mail  Code  8ENF-T,  999 
18th  Street,  Suite  500,  Denver,  CO 
80202-2466. 

(I)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  American  Samoa, 

Arizona,  California,  Guam,  Hawaii, 
Nevada  must  send  their  certifications  to: 
CAA  section  609  Enforcement  Contact; 
EPA  Region  IX;  Mail  Code  AIR-5;  75 
Hawthorne  Street;  San  Francisco,  CA 
94105. 

(J)  Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in  Alaska,  Idaho,  Oregon, 
Washington  must  send  their 
certifications  to:  CAA  section  609 
Enforcement  Contact;  EPA  Region  X 
(OAQ-107);  1200  Sixth  Avenue;  Seattle, 
WA  98101. 

***** 

Subpart  B — Servicing  of  Motor  Vehicle 
Air  Conditioners 

■  5.  Appendix  C  to  Subpart  B  is  revised 
to  read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  82 — 
SAE  12788  Standard  for  Recovery/ 
Recycle  and  Recovery/Recycle/ 
Recharging  Equipment  for  HFC-134a 
Retrigerant 

Foreword 

This  Appendix  establishes  the  specific 
minimum  equipment  requirements  for  the 
recovery/recycling  of  HFC-134a  that  has 
been  directly  removed  from,  and  is  intended 
for  reuse  in,  mobile  air-conditioning  systems 
and  recovery/recycling  and  system 
recharging  of  recycled,  reclaimed  or  virgin 
HFC-134a.  Establishing  such  specifications 
will  ensure  that  system  operation  with 
recycled  HFC-134a  will  provide  the  same 
level  of  performance  and  durability  as  new 
refrigerant. 

1.  Scope 

The  purpose  of  this  SAE  Standard  is  to 
establish  the  specific  minimum  equipment 
performance  requirements  for  recovery  and 
recycling  of  HFC-134a  that  has  been  directly 
removed  from,  and  is  intended  for  reuse  in, 
mobile  air-conditioning  (A/C)  systems.  It  also 
is  intended  to  establish  requirements  for 
equipment  used  to  recharge  HFC-134a  to  an 
accuracy  level  that  meets  Section  9  of  this 
document  and  SAE  J2099.  The  requirements 
apply  to  the  following  types  of  service 
equipment  and  their  specific  applications. 

a.  Recovery/Recycling  Equipment, 

b.  Recovery/Recycling — Refrigerant 
Charging, 

c.  Refrigerant  Recharging  Equipment  Only. 

1.1  Improved  refrigerant  recovery 

equipment  is  required  to  ensure  adequate 
refrigerant  recovery  to  reduce  emissions  ahd 
provide  for  accurate  recharging  of  mobile  air 
conditioning  systems.  Therefore,  12  months 
following  the  publication  date  of  this 


standard,  requirements  in  this  standard 
supplements  and  supersedes,  SAE  J2210. 

2.  References 

2.1  Applicable  Publications 

The  following  publications  form  a  part  of 
this  specification  to  the  extent  specified 
herein.  Unless  otherwise  indicated,  the  latest 
issue  of  SAE  publications  shall  apply. 

2.1.1  SAE  Publications 

Available  from  SAE,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001,  Tel:  877- 
606-7323  (inside  USA  and  Canada)  or  724- 
776-4970  (outside  USA),  www.sae.org. 

SAE  J2099  Standard  of  Purity  for  Recycled 
HFC-134a  (R-134a)  for  Use  in  Mobile  Air- 
Conditioning  Systems 

SAE  12196  Service  Hoses  for  Automotive 
Air-Conditioning 

SAE  J2197  Service  Hose  Fittings  for 
Automotive  Air-Conditionfng 

SAE  J2296  Retest  of  Refrigerant  Container 

2.1.2  CCA  Publications 

Available  from  CGA,  4221  Walney  Road, 

5th  Floor,  Chantilly  VA  20151-2923,  Tel: 
703-788-2700,  http://wwiv.cganet.com. 

CGA  Pamphlet  S-1.1  Pressure  Relief  Device 
Standard  Part  1 — Cylinders  for  Compressed 
Gases  2.1.3  DOT  Publications 

Available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office, 
Mail  Stop:  SSOP,  Washington,  DG  20402- 
9320. 

OT  Standard,  CFR  Title  49,  Section  173.304 
Shippers — General  Requirements  for 
Shipments  and  Packagings 

2.1.4  UL  Publications 
Available  from  Underwriters  Laboratories 
Inc.,  333  Pfingsten  Road,  Northbrook,  IL 
60062-2096,  Tel:  847-272-8800,  http:// 
ivww.ul.com. 

UL  1769  Cylinder  Valves 

UL  1963  Refrigerant  Recovery/Recycling 
Equipment 

3.  Specification  and  General  Description 

3.1  The  equipment  must  be  able  to 
remove  and  process  HF'C-134a  (R-134a)  from 
mobile  A/C  systems  to  the  purity  level 
specified  in  SAE  )2099. 

3.2  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  and  be  capable  of  continuous 
operation  in  ambients  from  10  °C  to  49  °C  (50 
“F’  to  120  “F’).  If  it  is  designed  to  recharge  a 
system,  and  it  uses  a  scale  for  this  purpose, 
the  scale  must  demonstrate  the  ability  to 
maintain  accuracy  per  the  test  in  10.2. 

3.3  The  equipment  must  be  certified  that 
it  meets  this  specification  by  an  EPA  listed 
certifying  laboratory. 

3.4  The  equipment  shall  have  a  label, 
which  states,  “Certified  by  (Certifying  Agent) 
to  Meet  SAE  )2788  superseding  SAE  J2210” 
in  bold-type  letters  a  minimum  of  3  mm 

(Vb  in)  in  height. 


4.  Refrigerant  Recycling  Equipment 
Requirements 

4.1  Moisture  and  Acid 

The  equipment  shall  incorporate  a 
desiccant  package  that  must  be  replaced 
before  saturation  with  moisture,  and  whose 
mineral  acid  capacity  is  at  least  5%  by 
weight  of  the  dry  desiccant. 

4.1.1  The  equipment  shall  be  provided 
with  a  means  of  indicating  when  the  filter 
desiccant  moisture  capacity  has  reached  the 
allowable  limit  and  desiccant  replacement  is 
required.  This  may  include  a  reliable  means 
of  detecting  moisture  level  or  an  algorithm 
based  on  the  amount  refrigerant  recovered. 
The  user  must  be  clearly  alerted  to  replace 
the  filter  prior  to  the  full  saturation. 

Warnings  shall  be  displayed  on  screens  and 
(printed  on  printouts  where  applicable).  The 
warnings  must  explain  that  the  machine  is 
approaching  the  end  of  filter  life.  The 
manufacturer  must  incorporate  a  lockout 
when  the  end  of  filter  life  is  reached. 

4.1.2  The  manufacturer  shall  use  an 
identification  system  to  ensure  that  a  new 
filter  has  been  installed  to  reset  the  machine 
for  operation. 

4.2  Filter 

The  equipment  shall  incorporate  an  in-line 
filter  that  will  trap  particulates  of  15  micron 
spherical  diameter  or  greater. 

4.3  Scale  (if  used) 

The  scale  must  maintain  accuracy  when 
moved,  as  per  the  test  in  Section  10. 

4.4  Purging  Noncondensable  Gases 

4.4.1  The  equipment  shall  automatically 
purge  noncondensables  (NCGs),  which  are 
primarily  air,  if  the  acceptable  level  is 
exceeded.  NCG  removal  must  be  part  of  the 
normal  operation  of  the  equipment  and 
instructions  must  be  provided  to  enable  the 
task  to  be  accomplished  within  30  min  (to 
reach  the  refrigerant  purity  level  specified  in 
SAE  )2099). 

4.4.2  Refrigerant  loss  from 
noncondensable  gas  purging  during  the 
testing  described  in  Section  8  shall  be 
minimized  by  a  method  that  initiates  a  purge 
when  the  machine  has  not  been  in  use  for  a 
period  long  enough  for  air-refrigerant 
separation  in  the  tank  to  have  occurred. 

4.5  Recharging  and  Transfer  of  Recycled 
Refrigerant 

Recycled  refrigerant  for  recharging  and 
transfer  shall  be  taken  from  the  liquid  phase 
only. 

5.  Safety  Requirements 

5.1  The  equipment  must  comply  with 
applicable  federal,  state,  and  local 
requirements  on  equipment  related  to 
handling  HFC-134a  material.  Safety 
precautions  or  notices  related  to  safe 
operation  of  the  equipment  shall  be 
prominently  displayed  on  the  equipment  and 
should  also' state  “GAUTION— SHOULD  BE 
OPERATED  BY  QUALIFIED  PERSONNEL.” 

5.2  Under  NO  GIRCUMSTANGES  should 
any  equipment  be  pressure  tested  or  leak 
tested  with  air/HFC-134a  mixtures. 

Do  not  use  compressed  air  (shop  air)  or 
leak  detection  in  systems  containing  HFC- 
134a. 
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6.  Operating  Instructions 

6.1  The  equipment  manufacturer  shall 
provide  a  warning  in  the  instruction  manual 
regarding  the  possibility  of  refrigerant 
contamination  in  the  mobile  A/C  system 
being  serviced. 

6.1.1  If  recovery/recycle  equipment  has 
refrigerant  identification  equipment,  the 
refrigerant  identification  equipment  shall 
meet  the  requirements  of  SAE  J1771. 

6.1.2  Recovery/recycling  equipment  not 
having  refrigerant  identification  capability 
shall  have  instructions  in  the  equipment 
manual  covering  possible  contamination 
problems  to  the  equipment  and  the 
contamination  of  the  existing  recycled 
refrigerant  in  the  container  in  the  equipment. 

6.2  The  equipment  manufacturer  must 
provide  operating  instructions,  including 
proper  attainment  of  vehicle  system  vacuum 
(i.e.,  when  to  stop  the  extraction  process), 
filter/ desiccant  replacement,  and  purging  of 
noncondensable  gases  (air).  Also  to  be 
included  are  any  other  necessary 
maintenance  procedures,  source  information 
for  replacement  parts  and,  repair  and  safety 
precautions. 

6.2.1  The  manual  shall  identify  the 
proper  maintaining  of  hose  and  seals  to 
prevent  the  addition  of  excess  air,  due  to 
leaks,  during  the  recovery  process,  which 
would  increase  the  NCG  level  in  the 
recovered  refrigerant. 

6.3  The  equipment  must  prominently 
display  the  manufacturer’s  name,  address, 
the  type  of  refrigerant  it  is  designed  to 
recycle,  a  service  telephone  number,  and  the 
part  number  for  the  replacement  filter/drier. 

7.  Functional  Description 

The  ability  of  the  equipment  to  meet  the 
refrigerant  recovery  and  recharge 
specifications  of  this  section  shall  be 
determined  by  the  test  procedures  of  Section 
10. 

7.1  The  equipment  must  be  capable  of 
continuous  operation  in  ambient 
temperatures  of  10  °C  (50  °F)  to  49  °C  (120 
°F).  Continuous  is  defined  as  completing 
recovery/recycle  and  recharge  (if  applicable) 
operations  with  no  more  than  a  brief  reset 
period  between  vehicles,  and  shall  not 
include  time  delays  for  allowing  a  system  to 
outgas  (which  shall  be  part  of  the  recovery 
period  provided  by  this  standard). 

Continuous  may  include  time  out  for  an  air 
purge  if  necessary,  although  it  is  understood 
that  extended  equipment-off  time  is  preferred 
to  allow  NCG  and  refrigerant  separation  in 
the  supply  tank  for  optimum  results. 

7.1.1  The  equipment  shall  be  capable  of 
removing  a  minimum  of  95.0%  of  the 
refrigerant  from  the  test  system  in  30  minutes 
or  less,  without  external  heating,  or  use  of 
any  device  (such  as  shields,  reflectors, 
special  lights,  etc.)  which  could  heat 
components  of  the  system.  The  recovery 
procedures  shall  be  based  on  21  to  24  °C  (70 
to  75  °F)  ambient  temperature.  The  test 
system  for  qualifying  shall  be  a  1.4  kg  (3.0 
lbs)  capacity  orifice  tube/accumulator  system 
in  a  2005  Chevrolet  Suburban  with  front  and 
rear  A/C,  or  the  test  option  described  in  10.5, 
and  shall  be  determined  by  accurately 
weighing  the  recovery  machine  with  the 
resolution  and  accuracy  of  within  3  g  (.006 


lb)  in  the  range  of  the  machine’s  weight.  The 
laboratory  shall  maintain  records  of  the 
vehicle,  including  its  VIN  (vehicle 
identification  number). 

7.1.2  However,  the  preceding  shall  not 
preclude  a  brief  period  of  engine  operation  at 
fast  idle  (up  to  15  minutes,  up  to  2000  rpm) 
to  circulate  refrigerant  and  oil,  and  provide 
some  engine  and  warm-up  of  A/C 
refrigeration  components.  The  laboratory 
shall  monitor  coolant  temperature  per  the 
vehicle  engine  coolant  temperature  sensor, 
and  coolant  temperature  shall  not  be  allowed 
-to  exceed  105  °C  (221  °F).  The  time  required 
shall  not  be  included  in  the  total  time  of  30 
minutes  set  forth  in  7.1.1. 

7.1.3  The  refrigerant  that  is  recovered, 
following  oil  separation,  shall  be  measured 
and  the  quantity  displayed,  accurate  to 
within  ±30  g  (1.0  oz).  The  equipment  must 
include  a  provision  for  checking  the 
accuracy,  per  the  requirements  of  9.1. 

7.2  During  recovery  operation,  the 
equipment  shall  provide  overfill  protection 
to  assure  that  the  liquid  fill  of  the  storage 
container  (which  may  be  integral  or  external) 
does  not  exceed  80%  of  the  tank’s  rated 
volume  at  21  °C  per  Department  of 
Transportation  (DOT)  Standard,  CFR  Title  49, 
Section  173.304  and  the  American  Society  of 
Mechanical  Engineers. 

7.3  Portable  refillable  tanks  or  containers 
used  in  conjunction  with  this  equipment 
must  be  labeled  “HFC-134a  (R-134a),”  meet 
applicable  Department  of  Transportation 
(DOT)  or  Underwriters  Laboratories  (UL) 
Standards,  and  shall  incorporate  fittings  per 
SAE  12197. 

7.3.1  The  cylinder  valve  shall  comply 
with  the  standard  for  cvlinder  valves,  UL 
1769. 

7.3.2  The  pressure  relief  device  shall 
comply  with  the  Pressure  Relief  Device 
Standard  Part  1 — Cylinders  for  Compressed 
Gases,  CCA  Pamphlet  S-1.1. 

7.3.3  The  tank  assembly  shall  be  marked 
to  indicate  the  first  retest  date,  which  shall 
be  5  years  after  the  date  of  manufacture.  The 
marking  shall  indicate  that  retest  must  be 
performed  every  subsequent  5  years.  SAE 
J2296  provides  an  inspection  procedure.  The 
marking  shall  be  in  letters  at  least  6  mm  (’A 
in)  high. 

7.3.4  ASME  tanks  as  defined  in  UL-1963 
may  be  used  and  are  exempt  from  the  retest 
requirements. 

7.3.5  If  the  machine  is  designed  for 
recharging,  and  the  marketer  permits  use  of 
a  non-refillable  refrigerant  tank,  the  machine 
shall  include  a  way  to  ensure  refrigerant 
remaining  in  the  tank  (called  the  “heel”)  to 
no  more  than  2%  of  tank  rated  capacity  when 
the  tank  is  indicated  to  be  empty.  This  may 
be  done  by  the  machine  marketer  as  follows: 

•  Specify  a  non-venting  procedure,  to 
minimize  the  amount  of  unused  refrigerant 
remaining  in  the  lank.  The  machine  shall 
include  any  devices  required  for  the 
procedure,  other  than  ordinary  service  shop 
tools  and  supplies,  and  include  in  the 
operator’s  manual,  any  instructions. 

•  Provide  an  automatic  or  (with 
instructions  in  the  operator’s  manual)  semi¬ 
automatic  non-venting  procedure  with  the 
machine. 

The  laboratory  shall  test  for  the  2% 
capability.  For  testing  purposes  it  may  use  a 


refillable  tank,  minimum  15  lb  capacity  (6.8 
kg)  containing  a  minimum  of  7.5  lbs  (3.4  kg) 
refrigerant.  The  test  is  as  follows: 

a.  Weigh  the  tank  at  the  start  of  the  test, 
on  a  scale  accurate  to  plus/minus  3  grams,  to 
ensure  it  contains  sufficient  refrigerant. 

b.  Operate  the  machine  to  remove 
refrigerant  from  the  tank,  charging  into  a 
holding  container  until  the  tank  is  indicated 
to  be  empty.  Continue  with  the  marketer’s 
recommended  procedure  for  the  2% 
capability. 

c.  Weigh  the  tank,  on  a  scale  accurate  to 
plus/minus  3  grams. 

d.  Using  the  recovery  compressor  and/or  a 
vacuum  pump,  draw  the  tank  into  a  vacuum 
of  9  to  10  inches  Mercury  (225  to  250  mm 
Mercury).  The  tank  must  hold  that  vacuum 
with  a  decay  of  less  than  10%  in  10  minutes. 

If  vacuum  decays  10%  or  more,  the 
procedure  shall  be  repeated  as  necessary  to 
ensure  the  tank  is  empty. 

e.  Weigh  the  tank  on  a  scale  accurate  to 
plus/minus  3  grams.  The  difference  in  weight 
from  Steps  3  to  5  shall  be  within  2%  of  the 
weight  of  the  amount  of  refrigerant  that  is  the 
tanks  rated  capacity. 

f.  This  test  may  be  performed  at  the 
conclusion  of  testing  in  10.4  or  10.5.  If  the 
machine  passes  or  has  passed  all  other 
testing  in  this  standard,  the  marketer  may 
make  modifications  in  procedure  and/or 
machine  operation  and  retest  once  at  a  later 
date,  within  90  days.  If  the  machine  fails  the 
retest,  the  machine  must  be  completely 
retested  per  this  standard,  or  may  be  certified 
per  the  following  alternative.  The  marketer  of 
the  machine  may  specify  use  of  a  non- 
refillable  refrigerant  tank  that  provides  for 
recycling  and/or  disposal  of  the  residual 
refrigerant,  in  either  case  in  a  manner  that  . 
does  not  vent.  Or  the  marketer  may  exclude 
use  of  a  one-way  container,  in  the  machine’s 
operating  instructions. 

7.4  All  flexible  hoses  must  comply  with 
SAEJ2196. 

7.5  Service  hoses  must  have  shutoff 
devices  located  at  the  connection  point  to  the 
system  being  serviced.  Any  hoses  or  lines 
connected  to  refrigerant  containers  on  or  in 
the  machine  also  shall  have  shutoff  devices 
at  the  connection  points,  so  that  the 
containers  may  be  changed  without  loss  of 
refrigerant.  A  tank  that  is  a  permanent 
installation  is  exempt  from  this  requirement. 

7.6  The  equipment  shall  separate  oil  from 
the  refrigerant,  measure  the  amount  accurate 
to  20  ml  (0.7  oz.),  so  the  technician  has  an 
accurate  basis  for  adding  oil  to  the  system. 

7.6.1  This  statement  shall  be 
predominately  identified  in  the  equipment 
ser\'ice  manual. 

Note:  Use  only  new  lubricant  to  replace  the 
amount  removed  during  the  recycling 
process.  Used  lubricant  should  be  discarded 
per  applicable  federal,  state  and  local 
requirements. 

8.  Testing 

This  test  procedure  and  its  requirements 
are  to  be  used  to  determine  the  ability  of  the 
recycling  equipment  to  adequately  recycle 
contaminated  refrigerant. 

8.1  The  equipment  shall  be  able  to  clean 
the  contaminated  refrigerant  in  §8.3  to  the 
purity  level  defined  in  SAE  )2099. 
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8.2  The  equipment  shall  he  operated  in 
accordance  with  the  manufacturer’s 
operating  instructions. 

8.3  Contaminated  HFC-1 34a  (R-1 34a) 
Sample 

8.3.1  The  standard  contaminated 
refrigerant  shall  consist  of  liquid  HFC-1 34a 
with  1300  ppm  (by  weight)  moisture 
(equivalent  to  saturation  at  38  °C,  100  °F), 
45000  ppm  (by  weight)  HFC-134a 
compatible  lubricant,  and  1000  ppm  (by 
weight)  of  noncondensable  gases  (air). 


8. 3. 1.1  The  HFC-1 34a  compatible 
lubricant  referred  to  in  8.3.1,  shall  be 
polyalkylene  glycol  (PAG),  ISO  100  such  as 
UCLN  or  PAG  ISO  46-55,  such  as  Idemitsu 
or  equivalent,  which  shall  contain  no  more 
than  1000  ppm  by  weight  of  moisture. 

8. 3. 1.2  Although  the  test  lubricant  is  a 
PAG,  to  conform  to  that  used  in  the  test 
vehicle  system,  the  equipment  manufacturer 
also  shall  ensure  that  it  is  compatible  with 
polyol  ester  lubricant,  such  as  ND  11  as  used 
in  electrically  driven  compressors  in  some 
hybrid  vehicles. 


8.4  Test  Cycle 

8.4.1  The  equipment  must  be 
preconditioned  by  processing  13.6  kg  (30  lb) 
of  the  standard  contaminated  HFC-1 34a  at  an 
ambient  of  21  to  24  °C  (70  to  75  ®F)  before 
starting  the  test  cycle.  1.13  kg  (2.56  lb) 
samples  are  to  be  processed  at  5  min 
intervals.  The  test  fixture,  depicted  in  Figure 
1,  shall  be  operated  at  21  to  24  °C  (70  to 
75  °F). 
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FIGURE  1  -  TEST  FIXTURE 
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8.4.2  Following  the  preconditioning 
procedure  per  8.4.1, 18.2  kg  (40  lb)  of 
standard  contaminated  HFC-1 34a  are  to  be 
processed  by  the  equipment. 


8.5  Sample  Requirements 

8.5.1  Samples  of  the  standard 
contaminated  refrigerant  from  8.3.1  shall  be 
processed  as  required  in  8.6  and  shall  be 
analyzed  after  said  processing  as  defined  in 


8.7,  8.8,  and  8.9.  Note  exception  for 
noncondensable  gas  determination  in  8.9.4. 

8.6  Equipment  Operating  Ambient 

8.6.1  The  HFC-134a  is  to  be  cleaned  to 
the  purity  level,  as  defined  in  SAE  J2099, 
with  the  equipment  operating  in  a  stable 
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ambient  of  10,  21,  and  49  °C  (50,  70  and  120 
°F)  while  processing  the  samples  as  defined 
in  8.4. 

8.7  Quantitative  Determination  of  Moisture 

8.7.1  The  recycled  liquid  phase  sample  of 
HFC-134a  shall  be  analyzed  for  moisture 
content  via  Karl  Fischer  coulometric 
titration,  or  an  equivalent  method.  The  Karl 
Fischer  apparatus  is  an  instrument  for 
precise  determination  of  small  amounts  of 
water  dissolved  in  liquid  and/or  gas  samples. 

8.7.2  In  conducting  this  test,  a  weighed 
sample  of  30  to  130  g  is  vaporized  directly 
into  the  Karl  Fischer  anol\de.  A  coulometric 
titration  is  conducted  and  the  results  are 
reported  as  parts  per  million  moisture 
(weight). 

8.8  Determination  of  Percent  Lubricant 

8.8.1  The  amount  of  lubricant  in  the  recycled 
HFC-134a  sample  shall  be  determined  via 
gravimetric  analysis.  The  methodology  must 
account  for  the  hygroscopicity  of  the 
lubricant. 

8.8.2  Following  venting  of 
noncondensable  gases  in  accordance  with  the 
manufacturer’s  operating  instructions,  the 
refrigerant  container  shall  be  shaken  for  5 
min  prior  to  extracting  samples  for  testing. 

8.8.3  A  weighed  sample  of  175  to  225  g 
of  liquid  HFC-134a  is  allowed  to  evaporate 
at  room  temperature.  The  percent  lubricant  is 
calculated  from  weights  of  the  original 
sample  and  the  residue  remaining  after 
evaporation. 

8.9  Noncondensable  Gases — ^Testing  for 
Amount 

8.9.1  The  amount  of  noncondensable 
gases  shall  be  determined  by  gas 
chromatography.  A  sample  of  vaporized 
refrigerant  liquid  shall  be  separated  and 
analyzed  by  gas  chromatography.  A  Porapak 
Q  column  at  130  °C  (266  °F)  and  a  hot  wire 
detector  may  be  used  for  the  analysis. 

8.9.2  This  test  shall  be  conducted  on 
liquid  phase  samples  of  recycled  refrigerant 
taken  from  a  full  container  as  defined  in  7.2 
within  30  min  following  the  proper  venting 
of  noncondensable  gases. 

8.9.3  The  liquid  phase  samples  in  8.9.2 
shall  be  vaporized  completely  prior  to  gas 
chromatographic  analysis. 

8.9.4  This  test  shall  be  conducted  at  10 
and  49  °C  (50  and  120  °F)  and  may  be 
performed  in  conjunction  with  the  testing 
defined  in  8.6.  The  equipment  shall  process 
at  least  13.6  kg  (30  lb)  of  standard 
contaminated  refrigerant  for  this  test. 

8.9.5  The  equipment  shall  be  capable  of 
charging  refrigerant  into  systems  with 
various  lubrication  types  and  shall  deliver 
less  than  1%  by  weight  residual  oil  during 
system  charge  if  the  machine  permits  oil 
charging  with  refrigerant  (due  to  residual  oil 
in  the  service  hoses  and  recovery  unit 
refrigerant  circuit  from  prior  recovery, 
diagnostics  and  oil  injection.  This  shall  be 
determined  during  SAE  J2099  testing.) 

9.  Recharging  the  System 

9.1  It  is  the  responsibility  of  the 
equipment  manufacturer  to  ensure  that  the 
vacuum  removal  performance  leaves  the 
system  98%  free  of  NCGs  before  recharging, 
following  recovery  and  recycle  under  the 
provisions  of  this  document. 


The  equipment  must  be  capable  of  both 
indicating  and  recharging  the  system  to 
within  15  g  (0.50  oz)  of  vehicle 
manufacturer’s  specifications.  The  laboratory 
shall  test  for  this  capability  by  choosing  a 
charge  amount  that  is  within  the  range  of  the 
vehicle  manufacturer’s  specifications.  The 
equipment  must  indicate  and  charge  the 
system  with  that  chosen  amount,  within  ±15 
g  (0.5  oz). 

Example:  If  500  g  is  chosen,  the  actual  and 
indicated  charge  must  be  485  to  515  g,  with 
any  difference  between  actual  and  indicated 
charge  within  the  laboratory  scale  accuracy 
requirements  of  this  standard.  If  a  scale  is 
used  in  the  machine,  the  equipment 
manufacturer  shall  provide  a  method  or 
service  for  the  technician  to  check  scale 
accuracy,  and  include  any  necessary 
accuracy-checking  device  (such  as  a 
calibration  weight(s))  with  the  machine.  If  a 
mass  flow  system  is  used  for  charge 
determination,  it  must  maintain  accuracy 
equal  to  the  15  g  (0.50  oz)  specification.  The 
equipment  manufacturer  shall  provide  a 
method  for  checking  accuracy  and  include 
any  necessary  accuracy  testing  device(s)  with 
the  machine.  If  the  accuracy  testing  device(s) 
for  a  scale  or  mass  flow'  machine  includes  a 
consumable,  the  manufacturer  shall  include 
a  quantity  of  replacement  or  refill  devices  for 
five  years  of  periodic  testing  as 
recommended. 

9.2  If  any  other  system  is  used  for  charge 
determination,  such  as  a  positive 
displacement  pump,  the  equipment 
manufacturer  shall  provide  a  method  and  any 
needed  device(s)  to  check  accuracy  that  is/ 
are  appropriate  for  its  method  of  operation, 
including  any  temperature-compensating 
trim  if  used. 

10.  Equipment  Test  Procedure  by  Laboratory 
for  Recovery/Recycling  and  Recovery/ 
Recycling/Recharging  Machines 

10.1  Preliminary:  Ambient  (in  shop) 
temperature  shall  be  21  to  24  °G  (70  to  75  °F). 
Test  vehicle  shall  be  “overnight  cold”  (not 
run  for  at  least  eight  hours). 

10.2  The  machine  must  have  a  self- 
contained  provision  for  checking  accuracy  of 
the  indicated  amount  of  refrigerant  recovered 
in  liquid  or  vapor  or  mixture  form(s)  from  a 
vehicle  system  and  (if  applicable)  charged 
into  a  vehicle,  and  adjusting  if  necessary,  to 
meet  requirements  of  9.1,  9.2.  Therefore:  If 
the  machine  uses  a  scale  for  that  purpose, 
check  the  accuracy  of  that  scale  and  make 
any  adjustment  if  necessary.  If  an  alternative 
method  of  measuring  refrigerant  is  used, 
follow  the  equipment  manufacturer’s 
procedure  for  ensuring  accuracy.  Next,  move 
the  machine,  such  as  by  rolling  it,  along  the 
floor,  a  minimum  of  20  feet  (6.1  meters) 
within  10  seconds.  Ffollow  with  the  test 
procedure  in  10.3,  then  10.4  or  10.5. 

10.3  Test  Procedure 

If  desired,  this  test  procedure  may  be 
preceded  by  engine/system  operation  for  up 
to  15  minutes,  up  to  2000  rpm. 

1.  You  must  start  with  an  empty  system, 
using  this  method:  (a)  Operate  machine  to 
recover  refrigerant,  per  equipment 
manufacturer’s  instructions,  (b)  Deep- 
vacuum  system  to  a  minimum  of  710  mm  (28 
in)  of  mercury,  (c)  Monitor  vacuum  for  decay. 


checking  every  20  minutes.  If  decay  exceeds 
75  mm  (3  in),  deep  vacuum  the  system  again. 
When  system  holds  710  mm  (28  in)  +0/-75 
mm  (3  in)  of  mercury  vacuum  for  three 
hours,  it  is  considered  empty. 

2.  Place  machine  on  a  platform  scale  with 
the  capacity  to  weigh  the  recovery/recycle/ 
recharge  machine,  and  with  the  resolution 
and  accuracy  of  within  ±3  g  (.006  lb)  in  the 
range  of  the  machine’s  weight.  Weight  should 
include  the  machine’s  service  hoses  draped 
over  the  machine,  and  with  the  machine’s  oil 
reservoir  removed.  If  necessary  to  add  oil  to 
vehicle  system  as  a  result  of  a  system  ~ 
operation  preparatory  to  the  recovery 
process,  inject  the  needed  quantity  through 
the  service  valve  at  this  time. 

3.  Record  weight  of  machine  in  as  weight 

A. 

4.  Reconnect  service  hoses  to  the  test 
vehicle. 

5.  Follow  the  equipment  manufacturer’s 
specified  procedure  for  charging  the  vehicle 
manufacturer’s  recommended  amount  of 
refrigerant  into  the  system.  Note:  if  this  does 
not  apply  to  the  machine  under  test,  i.e.  a 
recovery/recycling  only  machine,  the  use  of 
charging  equipment  that  meets  this  standard 
and  the  platform  scale  shall  be  used  to  verify 
the  accuracy  of  the  charge. 

6.  Disconnect  the  service  hoses  from  the 
test  vehicle  and  drape  them  on  the  machine. 
Check  and  record  the  weight  of  the  machine. 
Record  this  weight  as  weight  B.  The 
difference  between  weight  A  and  weight  B 
should  be  equal  to  the  recommended  charge 
that  was  installed  per  the  machine’s  display, 
within  15  g  (0.5  oz).  If  the  difference  is 
greater  than  15  g  (±3  g),  the  machine  fails  the 
charge  accuracy  test,  and  no  other  tests  shall 
be  performed  at  that  time.  The  manufacturer 
must  document  changes  made  to  improve 
accuracy  and  furnish  them  to  the  laboratory 
prior  to  a  new  test.  Exception;  If  the 
maximum  deviation  is  no  more  than  a  total 
of  20  g,  the  calibration  of  the  scale  or  other 
measuring  system  may  be  rechecked  and 
readjusted  once,  and  the  entire  test  repeated 
just  once. 

10.4  Recovery  Test  Using  a  Vehicle 

1.  Following  a  successful  system  charge, 
the  system  and  engine  shall  be  run  for  15 
minutes  at  2000  rpm  to  circulate  oil  and 
refrigerant,  following  which  engine  and 
system  shall  rest  for  eight  hours.  Then  the 
laboratory  may  begin  the  recovery  test.  If  the 
machine  manufacturer  specifies,  operate  the 
engine/system  for  up  to  15  minutes,  at  up  to 
2000  rpm,  then  shut  off  engine/system. 

2.  If  the  machine  has  an  automatic  air 
purge,  disable  it.  Gheck  the  weight  of  the 
machine  with  the  platform  scale  (service 
hoses  draped  over  machine,  oil  reservoir 
removed).  Record  the  number  as  Weight  C. 
Reinstall  oil  reservoir  if  it  had  been  removed 
in  the  recovery  procedure. 

3.  Start  timer.  Gonnect  service  hoses  to 
system  of  test  vehicle  and  perform  recovery 
per  the  equipment  manufacturer’s 
instructions.  The  vehicle  system  service 
valves’  cores  must  remain  in  the  fittings  for 
this  procedure. 

4.  When  recovery  is  completed,  including 
from  service  hoses  if  that  is  part  of  the 
recommended  procedure,  disconnect  hoses 
and  drape  over  machine.  Stop  timer.  The 
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elapsed  time  shall  be  30.0  minutes  or  less.  If 
it  is  in  excess  of  this  time,  the  machine  fails 
the  test  and  no  retest  is  allowed.  The 
manufacturer  must  document  changes  made 
to  the  machine  to  improve  its  performance 
before  a  new  test  is  allowed,  and  furnish 
them  to  the  laboratory. 

5.  If  the  recovery  is  completed  in  no  more 
than  the  30.0  minutes,  measure  the  oil  level 
in  the  reservoir,  remove  the  reservoir  and 
then  determine  the  amount  of  refrigerant 
recovered,  as  detailed  in  Nos.  6  and  7:  As 
measured  by  the  machine  and  also  by  noting 
the  weight  of  the  platform  scale,  which  shall 
be  recorded  as  Weight  D. 

6.  The  platform  scale  shall  indicate  that  a 
minimum  of  95%  of  the  amount  charged  into 
the  system  has  been  recovered.  If  the 
platform  scale  indicates  a  lower  percentage 
has  been  recovered,  the  machine  fails  the 
recovery  test. 

7.  The  machine  display  shall  indicate  that 
a  minimum  of  95.0%  of  the  amount  charged 
into  the  system  has  been  recovered,  within  a 
tolerance  of  ±30  g  (1  oz)  when  compared  with 
the  platform  scale  (Weight  D  minus  Weight 
C).  The  30  g  (1  oz)  tolerance  may  produce  a 
machine  display  reading  that  is  below  the 
95.0%  recovery.  If  a  greater  difference 
between  machine  and  platform  scale  occurs, 
the  machine  fails  the  recovery  test. 

10.5  Recovery  Test  Fixture  Test  Option 

If  an  equipment  manufacturer  chooses,  as 
an  alternative  to  the  actual  vehicle,  it  may 
certify  to  SAE  J2788  with  a  laboratory  fixture 
that  is  composed  entirely  of  all  the  original 
equipment  parts  of  a  single  model  year  for 
the  3.0  lb  capacity  front/rear  A/C  system  in 
the  2005-07  Chevrolet  Suburban.  All  parts 
must  be  those  OE-specified  for  one  model 
year  system  and  no  parts  may  be  eliminated 
or  bypassed  from  the  chosen  system,  or 
reproduced  by  a  non-OE  source.  No  parts 
may  be  added  and/or  relocated  from  the  OE 
position  in  the  2005-07  Suburban.  No  parts 
may  be  modified  in  any  way  that  could  affect 
system  performance  for  testing  under  this 
standard,  except  adding  refrigerant  line 
bends  and/or  loops  to  make  the  system  more 
compact.  Reducing  the  total  length  of  the 
lines,  however,  is  not  permitted.  The  fixture 
system  shall  be  powered  by  an  electric  motor, 
run  at  a  speed  not  to  exceed  2000  rpm,  and 
for  this  test  option,  no  system  warm-up  or 
equivalent  procedure  may  be  used.  The 
certifying  laboratory  shall  maintain  records 
of  all  parts  purchased,  including  invoices 
and  payments.  The  assembly  of  the  parts 
shall,  as  an  outside-the-vehicle  package, 
duplicate  the  OE  system  and  its  routing, 
including  bends,  except  for  permitted 
additions  of  bends  and/or  loops  in  refrigerant 
lines.  Aside  from  the  absence  of  engine 
operation  and  the  limitations  posed  by  the 
standard  and  the  use  of  the  electric  motor, 
the  test  shall  otherwise  be  the  same  as  the 
test  on  the  Suburban,  including  test 
temperature. 

[FR  Doc.  E7-21943  Filed  11-8-07;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[DA  07-4378] 

Amendment  of  Commission  Rules — 
Competitive  Bidding  Order;  Correction 

AGENCY:  Federal  Communications 
Commission,  Wireless 
Telecommunication  Bureau. 

ACTION:  Correcting  amendments. 

summary:  The  Wireless 
Telecommunications  Bureau  of  the 
Federal  Communications  Commission  is 
correcting  a  final  rule  that  appeared  in 
the  Federal  Register  of  Tuesday,  July  9, 
2002  (67  FR  45362).  That  finalrule 
inadvertently  removed  provisions  of 
§  27.502  of  the  Federal  Communication 
Commission’s  rules,  regarding  bidding 
credit  percentages  for  eligible 
designated  entities  bidding  on  licenses 
in  the  746-764  MHz  and  776-794  MHz 
Bands.  This  document  corrects  the  final 
regulations  by  restoring  the  substance  of 
the  removed  provisions. 

DATES:  Effective  on  November  9,  2007. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Salovaara,  202-418-7582. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Wireless 
Telecommunications  Bureau  Erratum, 
DA  07-4378,  released  on  October  24, 
2007. 

The  Order  that  is  the  subject  of  these 
correcting  amendments  served  to 
eliminate  redundant  or  unnecessary 
rules  from  the  Code  of  Federal 
Regulations.  The  Order  amended  the 
Commission’s  rules  on  competitive 
bidding  to  further  the  Bureau’s 
continuing  efforts  to  streamline  its 
procedures  in  accordance  with  the 
Commission’s  biennial  regulatory 
review  obligations  set  forth  at  section 
11(a)  of  the  Communications  Act  of 
1934,  as  amended. 

As  published,  the  amended  47  CFR 
27.502,  which  renumbered  original 
§  27.502(a)(6)  as  §  27.502(c), 
inadvertently  omitted  the  substance  of 
the  original  §  27.502(c),  regarding 
bidding  credit  percentages. 
Subsequently,  the  Commission  removed 
the  new  §  27.502(c).  This  correction 
restores  the  original  §  27.502(c)  as 
§  27.502(b),  and  renumbers  the 
remaining  paragraphs  of  §  27.502  (i.e., 
the  current  paragraphs  (a)  and  (b))  as 
§§  27.502(a)(1)  and  27.502(a)(2).  In 
addition,  the  Commission  take  this 
opportunity  to  update  cross-references 
to  47  CFR  1.2110(e)(2)(ii)  and 
1.2110(e)(2)(iii)  appearing  in  the 
original  47  CFR  27.502(c)  to  reflect  the 


intervening  renumbering  of  the  cross- 
referenced  material  as  47  CFR 
1.2110(f)(2)(ii)  and  1.2110(f)(2)(iii). 

List  of  Subjects  in  47  CFR  Part  27 

Communications  common  carriers, 
Radio. 

■  Accordingly,  47  CFR  part  27  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
307,  309,  336  and  337  unless  otherwise 
noted. 

■  2.  Revise  §  27.502  to  read  as  follows: 

§  27.502  Designated  entities. 

Eligibility  for  small  business 
provisions:  (a)(1)  A  small  business  is  an 
entity  that,  together  with  its  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(2)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  very 
small  business  or  a  consortium  of  very 
small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(ii)  of  this 
chapter. 

Federal  Communications  Commission. 

Gary  D.  Michaels, 

Deputy  Chief,  Auctions  and  Spectrum  Access 
Division,  WTB. 

[FR  Doc.  E7-22046  Filed  11-8-07;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  0612242862-7534-03;  I.D. 
0130061] 

RIN  0648-AU93 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish,  Crab, 
Salmon,  and  Scallop  Fisheries  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  and  Gulf  of  Alaska, 
Essential  Fish  Habitat  Rule  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
correct  regulations  implementing 
essential  fish  habitat  (EFH)  provisions 
for  Alaska  fisheries.  This  final  rule 
clarifies  that  portions  of  EFH 
management  areas  in  the  vicinity  of  the 
Aleutian  Islands  are  located  in  State  of 
Alaska  (State)  waters.  This  rule  also 
applies  EFH  vessel  monitoring  system 
(VMS)  and  closure  requirements  to 
federally  permitted  vessels  operating  in 
State  waters  adjacent  to  the  Gulf  of 
Alaska  (GOA)  and  Aleutian  Islands 
subarea.  This  action  is  necessary  to 
ensure  that  federally  permitted  vessels 
operating  in  State  waters  comply  with 
EFH  protection  measures. 

DATES:  Effective  on  December  10,  2007. 
ADDRESSES:  Copies  of  the  maps  of  EFH 
and  habitat  areas  of  particular  concern 
(HAPC)  management  areas,  the 
Environmental  Impact  Statement  for 
EFH  Identification  and  Conservation 
(EFH  EIS),  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  for  HAPCs,  the  draft  EA/ 
RIR/IRFA  for  Bering  Sea  Habitat 
Conservation,  and  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  for  this 
action  may  be  obtained  from  Alaska 
Region  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802,  or  from  the  Alaska  Region 
NMFS  website  at  http:// 
www.fakr.noaa.gov. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  final  rule 
may  be  submitted  to  the  NMFS  Alaska 
Region  and  by  e-mail  to 
David  Rostker@omb.eop.gov,  or  fax  to 
(202)  395-7285. 


FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown,  907-586-7228  or  e-mail 
at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish,  crab,  scallop,  and  salmon 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  off  Alaska  are  managed  under 
their  respective  fishery  management 
plans  (FMPs).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C. 

1801,  et  seq.  Regulations  implementing 
the  FMPs  appear  at  50  CFR  parts  679 
and  680.  General  regulations  governing 
U.S.  fisheries  also  appear  at  50  CFR  part 
600. 

The  final  rule  for  the  EFH  protection 
measures  (71  FR  36694,  June  28,  2006) 
excluded  State  of  Alaska  waters  under 
the  EFH  protection  measures  by  not 
fully  describing  the  areas  where  the  EFH 
protection  measures  apply.  This  final 
rule  corrects  this  error  by  fully 
describing  waters  where  EFH  protection 
measures  apply. 

Background 

Background  on  the  EFH  provisions  of 
the  FMPs  and  regulatory  amendments  is 
in  the  proposed  rule  for  this  action  (72 
FR  33732,  June  19,  2007).  Several 
corrections  to  the  EFH  protection 
measures  are  necessary  to  ensure  EFH 
protection  measures  in  State  waters 
apply  to  federally  permitted  vessels 
operatiilg  in  these  waters.  These 
corrections  are  detailed  below. 

Protection  Area  Definitions 

Current  regulations  at  §  679.2  contain 
definitions  for  the  Aleutian  Islands 
Habitat  Conservation  Area  (AIHCA)  and 
the  Aleutian  Islands  Coral  Habitat 
Protection  Areas  (AICHPA),  which  are 
described  by  coordinates  listed  in 
Tables  23  and  24  to  50  CFR  part  679. 
Each  table  includes  coordinates  for 
locations  within  State  waters,  as 
intended  by  the  Council  and  described 
in  the  EFH  FMP  amendments.  The 
current  regulatory  definitions  for  these 
management  areas  conflict  with  the 
FMP  amendments  and  Tables  23  and  24 
by  describing  the  areas  as  part  of  the 
Aleutian  Islands  subarea.  The  Aleutian 
Islands  subarea  is  limited  to  waters  of 
the  EEZ,  which  do  not  include  State 
waters  (§  679.2). 

To  ensure  that  the  definitions  are 
consistent  with  the  Council’s  intent,  the 
FMP  amendments,  and  Tables  23  and 
24,  §  679.2  is  revised  to  define  the 
AIHCA  and  AICHPA  as  located  in 
reporting  areas  of  the  Aleutian  Islands, 
including  adjacent  State  waters.  This 
revision  ensures  that  the  AIHCA  and 


AICHPA  management  measures  apply  to 
federally  permitted  vessels  operating  in 
the  EEZ  and  in  State  waters. 

VMS  Requirements 

Current  regulations  at  §  679.28(f)(6) 
require  all  federally  permitted  fishing 
vessels  to  operate  a  VMS  when 
operating  in  the  Aleutian  Islands 
subarea  or  when  operating  in  the  GOA 
with  mobile  bottom  contact  gear 
onboard.  The  Gouncil  intended  that  the 
VMS  requirements  would  apply  to  all 
federally  permitted  vessels  operating  in 
State  or  Federal  waters.  Specifically,  the 
EFH  rule  should  have  required  VMS 
operation  for  all  federally  permitted 
vessels  operating  in  Federal  waters  of 
the  Aleutian  Islands  subarea  or  adjacent 
State  waters  and  operating  with  mobile 
bottom  contact  gear  onboard  in  the  GOA 
or  adjacent  State  waters.  This  would 
ensure  that  activities  in  or  near  the  EFH 
management  areas  could  be  easily 
monitored.  As  described  above,  the 
AIHCA  and  AICHPA  include  areas  in 
State  waters.  The  EFH  protection  areas 
in  the  GOA  are  not  located  in  State 
waters,  but  some  are  near  State  waters. 
Because  preexisting  VMS  requirements 
implemented  to  monitor  Steller  sea  lion 
protection  areas  apply  to  federally 
permitted  vessels  in. State  waters 
(§  679.28),  and  the  Gouncil’s  intent  was 
to  build  on  existing  VMS  requirements, 
the  EFH  protection  measures’  VMS 
requirements  also  should  apply  in  State 
waters. 

Regulations  at  §  679.28(f)(6)(ii)  and 
(iii)  identify  the  applicable  areas  for 
VMS  as  the  Aleutian  Islands  subarea 
and  the  GOA.  Under  §  679.2,  the 
Aleutian  Islands  subarea  and  GOA 
definitions  do  not  include  State  waters. 
This  rule  revises  these  paragraphs  by 
requiring  VMS  operation  in  reporting 
areas  of  the  Aleutian  Islands  subarea 
and  the  GOA,  including  adjacent  State 
waters.  This  correction  ensures  that 
VMS  operation  is  required  for  federally 
permitted  vessels  operating  in  Federal 
waters  of  the  Aleutian  Islands  subarea 
or  adjacent  State  waters  for  all  gear 
types  and  in  Federal  waters  of  the  GOA 
or  adjacent  State  waters  when  mobile 
bottom  contact  gear  is  onboard.  This 
correction  improves  monitoring  of 
vessel  activities  near  EFH  management 
areas. 

Comments  and  Responses 

NMFS  received  one  letter  on  the 
proposed  rule  (72  FR  33732,  June  19, 
2007)  that  contained  two  separate 
comments.  The  following  summarizes 
and  responds  to  these  comments. 

Comment  1 :  We  support  the  actions 
taken  by  NMFS  and  the  Council  to 
protect  ocean  habitat  in  Alaska  and 
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support  the  comprehensive  use  of  VMS 
to  manage  ocean  resources. 

Response:  Support  is  noted. 

Comment  2:  Monitoring  of  trawl 
activities  within  the  EFH  protection 
areas  should  extend  to  pollock  trawling 
because  pollock  trawls  are  known  to 
contact  the  sea  floor  and  may  negatively 
affect  habitat  in  these  areas.  VMS 
should  be  required  for  all  pollock  trawl 
vessels  and  an  annual  summary  of  trawl 
activities  should  be  produced  to 
monitor  the  health  of  EFH  protected 
areas  and  the  effectiveness  of  the  EFH 
protection  measures. 

Response:  The  EFH  EIS  (see 
ADDRESSES)  determined  that,  given  the 
location  and  use  of  pelagic  trawl  gear  in 
the  Aleutian  Islands  subarea  and  GOA, 
pelagic  trawl  gear  is  not  likely  to  affect 
sea  floor  habitats  in  the  EFH  protection 
areas.  The  EFH  protection  areas  within 
the  Aleutian  Islands  subarea  and  GOA 
are  comprised  of  either  very  deep  waters 
or  rocky  substrate  that  is  avoided  by 
fishers  using  pelagic  trawl  gear.  The 
EFH  EIS  and  the  draft  Bering  Sea 
Habitat  Conservation  EA  (see 
ADDRESSES)  determined  that  pelagic 
trawl  gear  is  likely  to  contact  soft 
bottom  substrate  that  is  prevalent  in  the 
Bering  Sea,  but  any  effects  on  EFH  for 
FMP  managed  species  is  minimal.  Thus, 
the  EFH  protection  measures  were 
designed  to  ensure  that  pelagic  trawl 
gear  fisheries  will  not  adversely  impact 
protected  habitat  areas  of  the  Aleutian 
Islands  and  GOA  in  a  manner  that  is 
more  than  minimal  or  temporary. 

VMS  monitoring  is  required  for  all 
federally  permitted  vessels  fishing  for 
pollock  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  and  GOA  and 
adjacent  State  waters  (§679.7(a)(18)). 
NMFS  currently  has  the  ability  to  use 
VMS  data  to  determine  locations  of 
pelagic  trawling  in  and  near  EFH 
management  areas  and  to  provide  this 
information  to  managers  and  scientists. 
No  changes  to  the  final  rule  from  the 
proposed  rule  were  made  in  response  to 
this  comment. 

Classiflcation 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish,  scallop, 
crab,  and  salmon  fisheries,  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  final  rule  nas  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  (E.  O.)  12866. 

This  final  rule  contains  no  federalism 
iniplications  as  that  term  is  defined  in 
E.  O.  13132.  Even  though  the 
requirements  of  this  rule  apply  to 
federally  permitted  vessels  in  State 


waters,  this  rule  does  not  supplant  any 
State  regulatory  requirements. 

A  final  regulatory  flexibility  analysis 
(FRFA)  was  prepared.  The  FRFA 
incorporates  the  IRFA,  a  summary  of  the 
significant  issues  raised  by  the  public 
comments  in  response  to  the  IRFA, 
NMFS’  responses  to  those  comments, 
and  a  summary  of  the  analyses 
completed  to  support  the  action.  A  copy 
of  the  FRFA  is  av,ailable  from  NMFS 
(see  ADDRESSES). 

The  need  for  and  objectives  of  this 
rule  are  detailed  in  the  preamble.  No 
significant  issues  were  raised  by  the 
public  comments  in  response  to  the 
IRFA  during  the  public  comment 
periods  (June  19  through  July  19,  2007 
(72  FR  33732,  June  19,  2007),  and 
August  2  through  September  4,  2007  (72 
FR  42369,  August  2,  2007)).  No  changes 
were  made  from  the  proposed  rule  to 
the  final  rule. 

The  vessels  that  are  directly  regulated 
by  the  proposed  action  are  those  that  are 
federally  permitted  and  operate  in  State 
waters  adjacent  to  the  Aleutian  Islands 
subarea  or  operate  with  mobile  bottom 
contact  fishing  gear  onboard  in  State 
waters  adjacent  to  the  GOA.  Vessels 
were  considered  small,  according  to  the 
Small  Business  Administration  criteria, 
if  they  had  estimated  2004  gross 
revenues  less  than  or  equal  to  $4 
million,  and  were  not  known  to  be 
affiliated  with  other  firms  whose 
combined  receipts  exceeded  $4  million. 

In  the  Aleutian  Islands  reporting 
areas,  an  estimated  88  federally 
permitted  vessels  are  believed  to  have 
been  operated  by  small  entities  during 
2004.  Forty-three  of  these  appear  to 
have  fished  within  State  waters  of  the 
Aleutian  Islands  during  at  least  one 
month  of  the  year.  Thus,  an  estimated 
43  vessels  would  be  directly  regulated 
by  this  action  in  the  State  waters 
adjacent  to  the  Aleutian  Islands  subarea. 
These  43  vessels  grossed,  on  average, 
about  $964,000  from  all  fisheries,  and 
an  average  of  about  $114,000  from  their 
fishing  within  State  waters,  within  the 
Aleutian  Islands  reporting  areas. 

In  the  GOA,  an  estimated  60  federally 
permitted  vessels  using  mobile  bottom 
contact  gear  appear  to  have  been 
operated  by  small  entities  during  2004. 
Twenty-seven  of  these  appear  to  have 
fished  with  mobile  bottom  contact  gear 
within  State  waters  adjacent  to  the  GOA 
during  at  least  one  month  of  the  year. 
Thus,  an  estimated  27  vessels  operating 
with  mobile  bottom  contact  onboard 
would  be  directly  regulated  by  this 
action.  These  27  vessels  grossed,  on 
average,  about  $660,000  from  all 
fisheries,  and  an  average  of  about 
$36,000  from  their  fishing  with  mobile 


bottom  contact  gear  within  State  waters 
adjacent  to  the  GOA. 

Based  on  these  cost  estimates,  the 
calculated  upper  bounds  for  annual 
transmission  and  maintenance  costs  are 
$10,617  per  year,  or  $247  per  small 
entity.  Thus,  average  annual  costs 
would  be  0.03  percent  of  total  annual 
revenues  from  all  sources,  and  0.2 
percent  of  revenues  from  fishing  within 
State  waters  adjacent  to  the  Aleutian 
Islands  subarea.  In  addition,  an  entity 
may  need  to  acquire  a  VMS  unit  to 
comply  with  this  regulation.  A  VMS 
unit  is  estimated  to  cost  $2,174, 
although  a  portion  of  this  cost  is 
reimbursable  by  the  Pacific  States 
Marine  Fisheries  Commission  (PSMFC). 
The  analysis  estimated  that  about 
$1,600  of  the  initial  purchase  price 
would  be  reimbursable. 

These  cost  estimates  may  be  upper 
bounds  for  several  reasons.  For 
example,  some  of  these  vessels  may 
already  be  subject  to  VMS  regulations 
because  of  crab  requirements  imposed 
since  2004.  Moreover,  as  noted  above, 
vessels  buying  VMS  to  comply  with  this 
regulation  are  eligible  for  a 
reimbursement  of  a  portion  of  the  initial 
purchase  price  from  the  PSMFC.  Some 
vessels  may  choose  to  avoid  the  VMS 
requirement  by  surrendering  their 
federal  permit  during  periods  when  they 
expect  to  operate  only  in  State  waters. 

Based  on  these  statistics,  estimates  of 
the  upper  bound  annual  transmission 
and  maintenance  costs  are  $3,952  per 
year,  or  $146  per  small  entity.  Thus, 
average  annual  costs  would  be  0.02 
percent  of  total  annual  gross  revenues 
from  all  sources,  and  0.4  percent  of 
gross  revenues  from  fishing  within  State 
waters  adjacent  to  the  GOA.  In  addition, 
two  small  entities  may  be  required  to 
acquire  VMS  units  to  comply  with  this 
regulation.  The  total  cost  of  this  is 
estimated  to  be  $4,348,  or  $2,174  per 
vessel,  although  the  current 
reimbursement  program  would  offset 
some  of  this  cost.  As  discussed  in  the 
RIR,  there  are  several  reasons  for 
believing  that  these  costs  are  upper 
bound  estimates. 

For  purposes  of  the  VMS  requirement, 
a  federally  permitted  vessel  is  one 
required  to  carry  either  a  Federal 
fisheries  permit  or  a  Federal  crab  vessel 
permit.  This  action  would  add  new 
reporting  requirements  for  federally 
permitted  vessels  fishing  in  State  waters 
adjacent  to  the  Aleutian  Islands  subarea, 
or  for  federally  permitted  vessels  with 
mobile  bottom  contact  gear  onboard 
while  operating  in  State  waters  adjacent 
to  the  GOA.  These  fishing  operations 
would  be  required  to  carry  VMS  units, 
and  to  report  their  locations  every  half 
hour  while  they  were  in  fisheries 
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subject  to  the  requirement.  They  also 
would  be  required  to  notify  NOAA 
Office  of  Law  Enforcement  (OLE)  that 
their  VMS  unit  was  active  before  it  'was 
used  for  fishing  activity,  and  in  the 
event  of  a  breakdown  of  the  unit. 
Estimated  costs  are  described  above. 

There  are  no  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
action. 

An  FRF  A  must  describe  any 
significant  alternatives  to  the  action  that 
accomplish  the  stated  objectives  of  the 
action,  consistent  with  applicable 
statutes,  and  that  would  minimize  any 
significant  economic  impact  of  the  final 
rule  on  small  entities.  This  action  has 
only  the  status  quo  and  the  preferred 
alternative.  The  status  quo  does  not 
meet  the  objectives  of  the  action  because 
the  current  regulations  do  not  apply 
EFH  closures  and  VMS  requirements  to 
certain  federally  permitted  vessels 
operating  in  State  waters.  As  noted  in 
Section  3.2  of  the  FRFA  for  this  action 
(see  ADDRESSES),  the  objectives  of  this 
action  are  to  (1)  correct  erroneous 
language  contained  in  current 
regulations  to  better  reflect  the  original 
intent  of  the  Council  and  to  ensure 
consistency  with  the  FMP  amendments 
and  Tables  23  and  24  to  50  CFR  part 
679,  and  (2)  facilitate  enforcement  of 
EFH  closure  areas  within  State  waters 
through  the  use  of  VMS  equipment  by 
federally  permitted  vessels  operating  in 
State  waters  adjacent  to  the  Aleutian 
Islands  subarea,  and  by  federally 
permitted  vessels  operating  with  mobile 
bottom  contact  gear  onboard  in  State 
waters  adjacent  to  the  GOA.  In  this  way, 
the  action  provides  for  the  protection  of 
EFH  management  areas  in  State  waters 
adjacent  to  the  Aleutian  Islands  subarea 
and  GOA,  as  was  the  Council’s  purpose 
in  the  original  action. 

The  purpose  of  this  action  is  to 
correct  or  clarify  regulations  to  make 
them  reflect  the  original  “preferred 
alternative’’  chosen  by  the  Council  and 
the  Secretary  of  Commerce  under  the 
previous  EFH  action.  The  method  of 
describing  the  application  of  EFH 
regulations  to  vessels  operating  in  State 
waters  is  limited  to  the  current  method 
used  for  the  application  of  other  fishing 
regulations  to  vessels  operating  in  State 
waters.  No  other  methods  of  describing 
the  application  of  fishing  regulations  to 
vessels  operating  in  State  waters  are 
known,  and  the  same  method  as 
currently  used  is  preferred  to  provide 
consistency  in  the  regulations. 

Therefore,  no  other  identifiable 
alternatives  exist  that  would  accomplish 


this  objective:  and  no  other  alternatives 
were  identified,  considered,  and 
rejected. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  “small  entity 
compliance  guides.”  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this 
rulemaking  process,  NMFS  Alaska 
Region  has  developed  a  website  that 
provides  easy  access  to  details  of  this 
final  rule,  including  links  to  the  final 
rule,  maps  of  closure  areas,  and 
frequently  asked  questions  regarding 
EFH.  The  relevant  information  available 
on  the  website  is  the  Small  Entity 
Compliance  Guide.  The  website  address 
is  http://www.fakr.noaa.gov/habitat/ 
efh.htm.  Copies  of  this  final  rule  are 
available  upon  request  from  the  NMFS, 
Alaska  Regional  Office  (see  ADDRESSES). 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
under  Control  Number  0648-0445. 
Public  reporting  burden  per  response 
are  estimated  to  average:  6  seconds  for 
each  VMS  transmission,.  12  minutes  for 
VMS  check-in  form,  6  hours  for  VMS 
installation,  and  4  hours  for  VMS 
annual  maintenance.  The  response 
times  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  by  e-mail  to 

David _ Rostker@omb.eop.gov,  or  fax  to 

202-395-7285. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Dated;  November  5,  2007. 

William  T.  Hogarth 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

m  For  reasons  set  out  in  the  preamble, 
NMFS  amends  50  CFR  part  679  as 
follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  and  Pub.  L.  108  199, 118 
Stat.  110. 

■  2.  In  §  679.2,  revise  the  definitions  for 
“Aleutian  Islands  Coral  Habitat 
Protection  Areas”  and  “Aleutian  Islands 
Habitat  Conservation  Area,”  to  read  as 
follows: 

§679.2  Definitions. 
***** 

Aleutian  Islands  Coral  Habitat 
Protection  Areas  means  management 
areas  established  for  the  protection  of 
certain  coral  garden  areas  in  reporting 
areas  of  the  Aleutian  Islands  subarea 
and  adjacent  State  waters.  See  Table  23 
to  this  part. 

Aleutian  Islands  Habitat  Conservation 
Area  means  a  management  area 
established  for  the  protection  of  fish 
habitat  in  reporting  areas  of  the  Aleutian 
Islands  subarea  and  adjacent  State 
waters.  See  Table  24  to  this  part. 
***** 

■  3.  In  §  679.28,  paragraphs  (f)(6)(ii)  and 
(iii)  are  revised  to  read  as  follows: 

§679.28  Equipment  and  operational 
requirements. 

***** 

(f)*  *  * 

(6)  *  *  * 

(ii)  You  operate  a  vessel  required  to  be 
federally  permitted  in  reporting  areas 
located  in  the  Aleutian  Islands  subarea 
or  operate  a  federally  permitted  vessel 
in  adjacent  State  waters; 

(iii)  You  operate  a  vessel  required  to 
be  federally  permitted  with  mobile 
bottom  contact  gear  onboard  in 
reporting  areas  located  in  the  GOA  or 
operate  a  federally  permitted  vessel 
with  mobile  bottom  contact  gear 
onboard  in  adjacent  State  waters;  or 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2007-0172;  Directorate 
Identifier  2007-NM-225-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B4-600,  A300  B4-600R,  A300  C4- 
600R,  and  A300  F4-600R  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

[T]he  FAA  has  published  SFAR  88  (Special 
Federal  Aviation  Regulation  88).  *  *  * 

Under  this  regulation,  all  holders  of  type 
certificates  for  passenger  transport  aircraft 
*  *  *  are  required  to  conduct  a  design 
review  against  explosion  risks. 

The  replacement  of  some  types  of  P-clips 
and  improvement  of  the  electrical  bonding  of 
the  equipment  in  the  fuel  tanks  are  rendered 
mandatory  by  this  AD. 

The  unsafe  condition  is  damage  to 
wiring  in  the  wing,  center,  and  trim  fuel 
tanks,  due  to  failed  P-clips  used  for 
retaining  the  wiring  and  pipes,  which 
could  result  in  a  possible  fuel  ignition 
source  in  the  wing,  center,  or  trim  fuel 
tanks.  The  proposed  AD  would  require 
actions  that  are  intended  to  address  the 
unsafe  condition  described  in  the  MCAI. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  10, 

2007. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 


•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

Y ou  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Stafford,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1622;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2007-0172;  Directorate  Identifier 
2007-NM-225-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing' each 


substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  has  issued  EASA 
Airworthiness  Directive  2007-0233, 
dated  August  27,  2007  (referred  to  after 
this  as  “the  MCAI”),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states: 

[T)he  FAA  has  published  SFAR  88  (Special 
Federal  Aviation  Regulation  88).  In  their 
letters  referenced  04/00/02/07/01-L296, 
dated  March  4th,  2002  and  04/00/02/07/03- 
L024,  dated  February  3rd,  2003,  the  JAA 
(Joint  Aviation  Authorities)  recommended 
the  application  of  a  similar  regulation  to  the 
National  Aviation  Authorities  (NAA). 

Under  this  regulation,  all  holders  of  type 
certificates  for  passenger  transport  aircraft 
with  either  a  passenger  capacity  of  30  or 
more,  or  a  payload  capacity  of  7,500  pounds 
(3402  kg)  or  more,  which  have  received  their 
certification  since  January  1st,  1958,  are 
required  to  conduct  a  design  review  against 
explosion  risks. 

The  replacement  of  some  types  of  P-clips 
and  improvement  of  the  electrical  bonding  of 
the  equipment  in  the  fuel  tanks  are  rendered 
mandatory  by  this  AD. 

Note:  Initially,  EASA  AD  2006-0325, 
which  addresses  the  same  unsafe  condition, 
also  applied  to  A300-600  aircraft.  The 
approval  holder  subsequently  introduced 
additional  work  at  revision  1  of  SB  (service 
bulletin)  A300-28-6064  applicable  to  A30(>- 
600  aircraft.  [On  September  21,  2007,  the 
F’AA  issued  parallel  AD  2007-20-04  for  only 
Airbus  Model  A300  Airplanes  and  Model 
A310  Airplanes,  which  was  published  in  the 
Federal  Register  (72  FR  56258,  October  3, 
2007).] 

As  a  result,  AD  2006-0325  has  been 
revised  to  remove  A300-600  aircraft  from 
applicability,  and  this  new  AD  applicable  to 
A300-600  aircraft  is  issued. 

The  unsafe  condition  is  damage  to 
wiring  in  the  wing,  center,  and  trim  fuel 
tanks,  due  to  failed  P-clips  used  for 
retaining  the  wiring  and  pipes,  which 
could  result  in  a  possible  fuel  ignition 
source  in  the  wing,  center,  or  trim  fuel 
tanks.  The  corrective  action  is  checking 
the  electrical  bonding  points  of  certain 
equipment  in  the  center  fuel  tank  for  the 
presence  of  a  blue  coat  and  doing 
related  investigative  and  corrective 
actions  if  necessary.  The  related 
investigative  action  is  to  measure  the 
electrical  resistance  between  the 
equipment  and  structure,  if  a  blue  coat 
is  not  present.  The  corrective  action  is 
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to  electrically  bond  the  equipment,  if 
the  measured  resistance  is  greater  than 
10  milliohms.  The  corrective  action  also 
includes  installing  new  bonding  leads 
and  electrical  bonding  points  on  certain 
equipment  in  the  left  and  right  wing 
fuel  tanks  and  center  fuel  tank.  You  may 
obtain  further  information  by  examining 
the  MCAI  in  the  AD  docket. 

The  FAA  has  examined  the 
underlying  safety  issues  involved  in  fuel 
tank  explosions  on  several  large 
transport  airplanes,  including  the 
adequacy  of  existing  regulations,  the 
service  history  of  airplanes  subject  to 
those  regulations,  and  existing 
maintenance  practices  for  fuel  tank 
systems.  As  a  result  of  those  findings, 
we  issued  a  regulation  titled  “Transport 
Airplane  Fuel  Tank  System  Design 
Review,  Flammability  Reduction  and 
Maintenance  and  Inspection 
Requirements”  (66  FR  23086,  May  7, 
2001).  In  addition  to  new  airworthiness 
standards  for  transport  airplanes  and 
new  maintenance  requirements,  this 
rule  included  Special  Federal  Aviation 
Regulation  No.  88  (“SFAR  88,” 
Amendment  21-78,  and  subsequent 
Amendments  21-82  and  21-83). 

Among  other  actions,  SFAR  88 
requires  certain  type  design  (i.e.,  type 
certificate  (TC)  and  supplemental  type 
certificate  (STC))  holders  to  substantiate 
that  their  fuel  tank  systems  can  prevent 
ignition  sources  in  the  fuel  tanks.  This 
requirement  applies  to  type  design 
holders  for  large  turbine-powered 
transport  airplanes  and  for  subsequent 
modifications  to  those  airplanes.  It 
requires  them  to  perform  design  reviews 
and  to  develop  design  changes  and 
maintenance  procedures  if  their  designs 
do  not  meet  the  new  fuel  tank  safety 
standards.  As  explained  in  the  preamble 
to  the  rule,  we  intended  to  adopt 
airworthiness  directives  to  mandate  any 
changes  found  necessary  to  address 
unsafe  conditions  identified  as  a  result 
of  these  reviews. 

In  evaluating  these  design  reviews,  we 
have  established  four  criteria  intended 
to  define  the  unsafe  conditions 
associated  with  fuel  tank  systems  that 
require  corrective  actions.  The 
percentage  of  operating  time  during 
which  fuel  tanks  are  exposed  to 
flammable  conditions  is  one  of  these 
criteria.  The  other  three  criteria  address 
the  failure  types  under  evaluation; 

Single  failures,  single  failures  in 
combination  with  a  latent  condition(s), 
and  in-service  failure  experience.  For  all 
four  criteria,  the  evaluations  included 
consideration  of  previous  actions  taken 
that  may  mitigate  the  need  for  further 
action. 

The  JAA  has  issued  a  regulation  that 
is  similar  to  SFAR  88.  (The  JAA  is  an 


associated  body  of  the  European  Civil 
Aviation  Conference  (ECAC) 
representing  the  civil  aviation 
regulatory  authorities  of  a  number  of 
European  States  who  have  agreed  to  co¬ 
operate  in  developing  and 
implementing  common  safety  regulatory 
standards  and  procedures.)  Under  this 
regulation,  the  JAA  stated  that  all 
members  of  the  ECAC  that  hold  type 
certificates  for  transport  category 
airplanes  are  required  to  conduct  a 
design  review  against  explosion  risks. 

We  have  determined  that  the  actions 
identified  in  this  AD  are  necessary  to 
reduce  the  potential  of  ignition  sources 
inside  fuel  tanks,  which,  in  combination 
with  flammable  fuel  vapors,  could  result 
in  fuel  tank  explosions  and  consequent 
loss  of  the  airplane. 

Relevant  Service  Information 

Airbus  has  issued  Service  Bulletins 
A300-28-6064,  Revision  01,  dated  April 
3,  2007;  A300-28-6068,  dated  July  20, 
2005;  and  A300-28-6077,  Revision  01, 
dated  October  26,  2006.  The  actions 
described  in  this  service  information  are 
intended  to  correct  the  unsafe  condition 
identified  in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 


Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  114  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  632  work-hours  per  product 
to  comply  with  the  basic  requirements 
of  this  proposed  AD.  The  average  laboi* 
rate  is  $80  per  work-hour.  Required 
parts  would  cost  about  $6,870  per 
product.  Where  the  service  information 
lists  required  parts  costs  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  be  no  charge  for 
these  costs.  As  we  do  not  control 
warranty  coverage  for  affected  parties, 
some  parties  may  incur  costs  higher 
than  estimated  here.  Based  on  these 
figures,  we  estimate  the  cost  of  the 
proposed  AD  on  U.S.  operators  to  be 
$6,547,020,  or  $57,430  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Airbus:  Docket  No.  FAA-2007-0172; 

Directorate  Identifier  2007-NM-225-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
December  10,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes 
identified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  Airbus  Model  A300  B4-600  series 
airplanes  (without  trim  tank),  all  serial 
numbers,  certificated  in  any  category,  except 
airplanes  on  which  Airbus  Modifications 
12226,  12365,  12490,  and  12308  have  been 
incorporated  in  production,  or  Airbus 
Service  Bulletin  A300— 28— 6064,  Revision  01, 
dated  April  3,  2007;  and  A300-28-6068, 
dated  july  20,  2005;  have  been  performed  in 
service. 

(2)  Airbus  Model  A300  B4-600R,  A300  C4- 
600R,  and  A300  F4-600R  series  airplanes 
(fitted  with  a  trim  tank),  all  serial  numbers, 
certificated  in  any  category,  except  airplanes 
on  which  Airbus  Modifications  12226, 

12365, 12490,  12308,  12294,  and  12476  have 
been  incorporated  in  production,  or  on 
which  the  ser\'ice  bulletins  listed  in 
paragraphs  (c)(2)(i),  (c)(2)(ii),  and  (c)(2)(iii)  of 
this  AD  have  been  performed  in  service. 

(i)  Airbus  Servdee  Bulletin  A300-28-6064, 
Revision  01,  dated  April  3,  2007. 

(ii)  Airbus  Service  Bulletin  A300-28-6068, 
dated  July  20,  2005. 

(iii)  Airbus  Service  Bulletin  A300-28- 
6077,  dated  July  25,  2005;  or  A300-28-6077, 
Revision  01,  dated  October  26,  2006. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  28;  Fuel. 


Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

[T]he  FAA  has  published  SFAR  88  (Special 
Federal  Aviation  Regulation  88).  In  their 
letters  referenced  04/00/02/07/01-L296, 
dated  March  4th,  2002  and  04/00/02/07/03- 
L024,  dated  February  3rd,  2003,  the  JAA 
(Joint  Aviation  Authorities)  recommended 
the  application  of  a  similar  regulation  to  the 
National  Aviation  Authorities  (NAA). 

Under  this  regulation,  all  holders  of  type 
certificates  for  passenger  transport  aircraft 
with  either  a  passenger  capacity  of  30  or 
more,  or  a  payload  capacity  of  7,500  pounds 
(3402  kg)  or  more,  which  have  received  their 
certification  since  January  1st,  1958,  are 
required  to  conduct  a  design  review  against 
explosion  risks. 

The  replacement  of  some  types  of  P-clips 
and  improvement  of  the  electrical  bonding  of 
the  equipment  in  the  fuel  tanks  are  rendered 
mandatory  by  this  AD. 

Note:  Initially,  EASA  AD  2006-0325, 
which  addresses  the  same  unsafe  condition, 
also  applied  to  A300-600  aircraft.  The 
approval  holder  subsequently  introduced 
additional  work  at  revision  1  of  SB  (service 
bulletin)  A300— 28-6064  applicable  to  A300- 
600  aircraft.  [On  September  21,  2007,  the 
FAA  issued  parallel  AD  2007-20-04  for  only 
Airbus  Model  A300  Airplanes  and  Model 
A310  Airplanes,  which  was  published  in  the 
Federal  Register  (72  FR  56258,  October  3, 
2007).] 

As  a  result,  AD  2006-0325  has  been 
revised  to  remove  A300-600  aircraft  from 
applicability,  and  this  new  AD  applicable  to 
A3 00-600  aircraft  is  issued. 

The  unsafe  condition  is  damage  to  wiring 
in  the  wing,  center,  and  triih  fuel  tanks,  due 
to  failed  P-clips  used  for  retaining  the  wiring 
and  pipes,  which  could  result  in  a  possible 
fuel  ignition  source  in  the  wing,  center,  or 
trim  fuel  tanks.  The  corrective  action  is 
checking  the  electrical  bonding  points  of 
certain  equipment  in  the  center  fuel  tank  for 
the  presence  of  a  blue  coat  and  doing  related 
investigative  and  corrective  actions  if 
necessary.  The  related  investigative  action  is 
to  measure  the  electrical  resistance  between 
the  equipment  and  structure,  if  a  blue  coat 
is  not  present.  The  corrective  action  is  to 
electrically  bond  the  equipment,  if  the 
measured  resistance  is  greater  than  10 
milliohms.  The  corrective  action  also 
includes  installing  new  bonding  leads  and 
electrical  bonding  points  on  certain 
equipment  in  the  left  and  right  wing  fuel 
tanks  and  center  fuel  tank. 

Actions  and  Compliance 

(f)  Within  40  months  after  the  effective 
date  of  this  AD,  unless  already  done,  do  the 
following  actions. 

(1)  Remove  NSA5516-XXND  or  NSA5516- 
XXNJ  type  P-clips,  used  in  the  wing  and 
center  fuel  tanks  to  retain  wiring  and  pipes, 
and  replace  them  by  NSA5516-XXNF  type  P- 
clips  in  accordance  with  the  instructions  of 
Airbus  Service  Bulletin  A300— 28— 6068, 
dated  July  20,  2005. 

(2)  Check  the  electrical  bonding  points  in 
the  center  tank  and  do  all  applicable  related 
investigative  and  corrective  actions,  and 


install  additional  bonding  leads  and 
electrical  bonding  points  in  the  wing  and 
center  fuel  tanks  in  accordance  with  the 
instructions  of  Airbus  Service  Bulletin  A300- 
28-6064,  Revision  01,  dated  April  3,  2007. 

Do  all  applicable  related  investigative  and 
corrective  actions  before  further  flight. 

(3)  For  airplanes  fitted  with  a  trim  tank,  in 
addition  to  the  actions  defined  in  paragraphs 
(0(1)  and  (0(2)  of  this  AD,  install  bonding 
leads  and  electrical  bonding  points  in  the 
trim  tanks,  in  accordance  with  the 
instructions  of  Airbus  Service  Bulletin  A300- 
28-6077,  Revision  01,  dated  October  26, 

2006. 

(4)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Airbus  Service 
Bulletin  A300-28-6064,  dated  July  28,  2005, 
for  aircraft  under  configuration  05,  as  defined 
in  the  service  bulletin,  are  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (f)(2)  of  this  AD. 

(5)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Airbus  Service 
Bulletin  A300-28-6077,  dated  July  25,  2005, 
for  aircraft  under  configuration  05,  as  defined 
in  the  service  bulletin,  are  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (f)(3)  of  this  AD. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  The 
applicability  of  the  MCAI  does  not  address 
Airbus  Modification  12490.  We  have  added 
this  Modification  number  to  the  applicability 
of  this  AD,  as  requested  by  Airbus  and 
coordinated  with  the  European  Aviation 
Safety  Agency  (EASA).  ^ 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Tom  Stafford, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  Telephone  (425) 
227-1622;  Fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product.  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  ass\ire  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 
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Related  Information  and  the  service  information  listed  in  Table  1  '»:• 

(h)  Refer  to  MCAI  EASA  Airworthiness  related  information. 

Directive  2OO7-0233,  dated  August  27,  2007, 


Table  1.— Service  Information 


A300-28-6064 

A300-28-6068 

A300-28-6077 


Airbus  Service  Bulletin 


Revision  level 


Date 


i  01  . 

I  Original 

i01  . 


April  3,  2007. 

July  20,  2005. 
October  26,  2006. 


Issued  in  Renton,  Washington,  on 
November  2,  2007. 

AH  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E7-21997  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2007-0171;  Directorate 
Identifier  2007-NM-220-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT]. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Airbus  Model  A3 10  series  airplanes. 

The  existing  AD  currently  requires 
modification  of  certain  wires  in  the 
right-hand  (RH)  wing.  This  proposed 
AD  would  require  further  modification 
by  installing  an  additional  protection 
sleeve  and  segregating  route  2S  in  the 
RH  pylon  area.  This  proposed  AD 
results  from  analysis  of  wire  routing  that 
revealed  that  route  2S  of  the  fuel 
electrical  circuit,  located  in  the  RH 
wing,  does  not  provide  adequate 
separation  of  fuel  quantity  indication 
wires  from  wires  carrying  115-volt 
alternating  current  (AC).  We  are 
proposing  this  AD  to  ensure  that  fuel 
quantity  indication  wires  are  properly 
separated  from  wires  carrying  115-volt 
AC.  Improper  separation  of  such  wires, 
in  the  event  of  wire  damage,  could  lead 
to  a  short  circuit  and  a  possible  ignition 
source,  which  could  result  in  a  fire  in 
the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  10, 

2007. 


ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Airbus,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Stafford,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1622;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2007-0171;  Directorate  Identifier 
2007-NM-220-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 


comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  July  19,  2004,  we  issued  AD  2004- 
15-16,  amendment  39-13750  (69  FR 
45578,  July  30,  2004),  for  certain  Airbus 
Model  A310  series  airplanes.  That  AD 
requires  modification  of  certain  wires  in 
the  right-hand  (RH)  wing.  That  AD 
resulted  from  analysis  of  wire  routing 
that  revealed  that  route  2S  of  the  fuel 
electrical  circuit,  located  in  the  RH 
wing,  does  not  provide  adequate 
separation  of  fuel  quantity  indication 
wires  from  wires  carrying  1 1 5-volt 
alternating  current  (AC).  We  issued  that 
AD  to  ensure  that  fuel  quantity 
indication  wires  are  properly  separated 
from  wires  carrying  115-volt  AC. 
Improper  separation  of  such  wires,  in 
the  event  of  wire  damage,  could  lead  to 
a  short  circuit  and  a  possible  ignition 
source,  which  could  result  in  a  fire  in 
the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2004-15-16,  the 
European  Aviation  Safety  Agency 
(EASA),  w^hich  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  informed  us  that  additional 
work  is  necessary  that  was  not  included 
in  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A310-28-2148, 
dated  January  23,  2002;  and  Revision 
01,  dated  October  29,  2002.  We  referred 
to  Airbus  Service  Bulletin  A310-28- 
2148,  Revision  01,  dated  October  29, 
2002,  as  the  appropriate  source  of 
service  information  for  doing  the 
modification  required  by  AD  2004-15- 
16. 
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Relevant  Service  Information 

Airbus  has  issued  Service  Bulletin 
A310-28-2148,  Revision  02,  dated 
March  9,  2007.  Revision  02  of  the 
service  bulletin  describes  essentially  the 
same  procedures  for  doing  the 
modification  of  certain  wires  in  the  RH 
wing,  except  that  Revision  02  specifies 
doing  further  modification  by  installing 
additional  protection  sleeves  in  the 
outer  wing  area  near  the  cadensicon 
sensor  and  segregating  wire  route  2S  in 
the  RH  pylon  area. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition.  EASA  mandated  the  service 
information  and  issued  EASA 
airworthiness  directive  2007-0230, 
dated  August  15,  2007,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  European  Union.  EASA 
airworthiness  directive  2007-0230 
supersedes  French  airworthiness 
directive  2002-578(B),  dated  November 
27,  2002,  which  was  referenced  in  AD 
2004-15-16  as  the  parallel  French 
airworthiness  directive. 


FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

These  airplanes  are  manufactured  in 
France  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  EASA  has  kept  the  FAA  informed  of 
the  situation  described  above.  We  have 
examined  the  EASA’s  findings, 
evaluated  all  pertinent  information,  and 
determined  that  AD  action  is  necessary 
for  airplanes  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  proposed  AD  would  supersede 
AD  2004-15-16  and  would  retain  the 
requirements  of  the  existing  AD.  This 
proposed  AD  would  also  require 
accomplishing  the  actions  specified  in 
Revision  02  of  the  service  bulletin 
described  previously. 

Change  to  Existing  AD 

This  proposed  AD  would  retain  all 
requirements  of  AD  2004-15-16.  Since 
AD  2004-15-16  was  issued,  the  AD 

Estimated  Costs 


format  has  been  revised,  and  certain 
paragraphs  have  been  rearranged.  As  a 
result,  the  corresponding  paragraph 
identifiers  have  changed  in  this 
proposed  AD,  as  listed  in  the  following 
table: 


Revised  Paragraph  Identifiers 


Requirement  in 

Corresponding 
requirement  in 

AD  2004-15-16 

this  proposed 

AD 

Paragraph  (a)  . 

Paragraph  (f). 

Paragraph  (b)  . 

Paragraph  (g). 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  existing  AD  to  identify  affected 
airplanes  in  paraflel  with  the 
applicability  of  EASA  airworthiness 
directive  2007-0230.  No  additional 
airplanes  have  been  added  to  the 
applicability  of  the  existing  AD. 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


I 

Action 

Work  hours 

Average  labor 
rate  per  hour 

^  I 

Parts 

1 

Cost  per 
airplane 

1 

Number  of 
U.S.-registered 
airplanes 

Fleet  cost 

Modification  (required  by  AD  2004-15- 
16)  . 

35 

$80 

$4,459 

$7,259 

68 

$493,612 

Further 
tion)  . 

Modification  (new  proposed  ac- 

22 

80 

1,870 

3,630 

68 

246,840 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  that  the  proposed  regulation; 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substcmtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 


AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  GFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  removing  amendment  39-13750  (69 
FR  45578,  July  30,  2004)  and  adding  the 
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following  new  airworthiness  directive 
(AD): 

Airbus:  Docket  No.  FAA-2007-0171; 

Directorate  Identifier  2007-NM-220-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  December  10,  2007. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2004-15—16. 

Applicability 

(c)  This  AD  applies  to  Model  A310  series 
airplanes,  certificated  in  any  category,  all 
certified  models,  all  serial  numbers,  except 
airplanes  on  which  Airbus  Service  Bulletin 
A310-28-2148,  Revision  02,  dated  March  9, 
2007,  has  been  done  (Airbus  Modifications 
12427  and  12435). 

Unsafe  Condition 

(d)  This  AD  results  from  analysis  of  wire 
routing  that  revealed  that  route  2S  of  the  fuel 
electrical  circuit,  located  in  the  right-hand 
(RH)  wing,  does  not  provide  adequate 
separation  of  fuel  quantity  indication  wires 
fi-om  wires  carrying  115-volt  alternating 
current  (AC).  We  are  issuing  this  AD  to 
ensure  that  fuel  quantity  indication  wires  are 
properly  separated  from  wires  carrying  115- 
volt  AC.  Improper  separation  of  such  wires, 
in  the  event  of  wire  damage,  could  lead  to 

a  short  circuit  and  a  possible  ignition  source, 
which  could  result  in  a  fire  in  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Restatement  of  Requirements  of  AD  2004- 
15-16 

Modification 

(f)  Within  4,000  flight  hours  after 
September  3,  2004  (the  effective  date  of  AD 
2004-15-16):  Modify  the  routing  of  wires  in 
the  RH  wing  by  installing  cable  sleeves,  per 
the  Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-28-2148,  Revision  01, 
dated  October  29,  2002;  or  Revision  02,  dated 
March  9,  2007.  As  of  the  effective  date  of  this 
AD,  Revision  02  must  be  used. 

Actions  Accomplished  Previously 

(g)  Modification  of  the  routing  of  wires 
accomplished  before  September  3,  2004,  per 
Airbus  Service  Bulletin  A310-28-2148, 
dated  January  23,  2002,  is  acceptable  for 
compliance  with  the  corresponding 
requirements  of  paragraph  (f)  of  this  AD. 

New  Requirements  of  This  AD 
Modification  (Additional  Work) 

(h)  For  airplanes  on  which  the  actions 
specified  in  Airbus  Service  Bulletin  A310- 
28-2148,  dated  January  23,  2002;  or  Airbus 
Service  Bulletin  A310-28-2148,  Revision  01, 
dated  October  29,  2002;  have  been  done 
before  the  effective  date  of  this  AD:  Within 
6,000  flight  hours  or  30  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  perform  further  modification  by 
installing  additional  protection  sleeves  in  the 


outer  wing  area  near  the  cadensicon  sensor 
and  segregating  wire  route  2S  in  the  RH 
pylon  area,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-28-2148,  Revision  02, 
dated  March  9,  2007. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(1) (l)  The  Manager,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,. if  requested  in  accordance  with 
the  procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Related  Information 

(j)  European  Aviation  Safety  Agency 
airworthiness  directive  2007-0230,  dated 
August  15,  2007,  also  addresses  the  subject 
of  this  AD. 

Issued  in  Renton,  Washington,  on 
November  2,  2007. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E7-22002  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2006-24825;  Directorate 
Identifier  2006-NE-17-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Roiis-Royce 
Deutschiand  Ltd  &  Co  KG  (RRD)  Dart 
528,  529,  532,  535,  542,  and  552  Series 
Turboprop  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  for  (RRD)  Dart  528,  529, 
532,  535,  542,  and  552  Series  turboprop 
engines.  That  AD  currently  requires  a 
dimensional  inspection  of  the 
intermediate  pressure  turbine  (IPT)  disk 
or  an  ultrasonic  inspection  of  the  seal 
arm  contact  between  the  high  pressure 
turbine  (HPT)  and  the  IPT  disk  seal  arm 
and  reworking  or  replacing  the  IPT  disk 
if  worn  beyond  acceptable  limits.  This 
proposed  AD  would  continue  to  require 


those  actions.  This  proposed  AD  results 
from  us  including  an  incorrect  engine 
model  and  omitting  an  engine  model 
from  the  applicability  of  the  existing 
AD.  We  are  proposing  this  AD  to 
prevent  HPT  disk  failure,  which  can 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  8,  2008. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD. 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov  and  follow 
the  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

•  Fax:  (202)  493-2251. 

Contact  Rolls-Royce  Deutschland  Ltd 
&  Co  KG,  Eschenweg  11,  D-15827 
Dahlewitz,  Germany;  telephone  49  (0) 
33-7086-1768;  fax  49 (0)  33-7086-3356 
for  the  service  information  identified  in 
this  proposed  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington.  MA  01803; 
telephone  (781)  238-7747;  fax  (781) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  “Docket  No.  FAA- 
2006-24825;  Directorate  Identifier 
2006-NE-17-AD”  in  the  subject  line  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets. 
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including,  if  provided,  the  name  of  the  • 
individual  who  sent  the  comment  (or 
signed  the  comment  on  hehalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78). 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  the 
same  as  the  Mail  address  provided  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

Discussion 

On  January  12,  2007,  the  FAA  issued 
AD  2007-02-07,  Amendment  39-14894 
(72  FR  2610,  January  12,  2007).  That  AD 
requires  a  dimensional  inspection  of  the 
IPT  disk  or  an  ultrasonic  inspection  of 
the  seal  arm  contact  between  the  HPT 
and  the  IPT  disk  seal  arm  and  reworking 
or  replacing  the  IPT  disk  if  worn  beyond 
acceptable  limits.  That  AD  was  the 
result  of  reports  of  a  number  of  HPT 
disk  failures,  some  of  which  resulted  in 
released  portions  of  the  HPT  disk.  That 
condition,  if  not  corrected,  could  result 
in  HPT  disk  failure,  which  can  result  in 
an  uncontained  engine  failure  and 
damage  to  the  airplane. 

Actions  Since  AD  2007-02-07  Was 
Issued 

Since  we  issued  AD  2007-02-07,  we 
found  that  we  listed  Dart  555  series 
turboprop  engines,  which  don’t  exist, 
and  we  omitted  Dart  552  series  engines 
from  the  AD.  We  are  proposing  this  AD 
to  delete  Dart  555  series  engines  from 
the  applicability  paragraph  of  this 
proposed  AD  and  to  list  Dart  552  series 
turboprop  engines  in  the  applicability 
paragraph  of  this  proposed  AD. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  RRD  DART  Service 
Bulletin  (SB)  Da72-536,  Revision  1, 
dated  August  25,  2003,  and  SB  Da72- 
538,  dated  June  10,  2005.  SB  Da72-536 
describes  procedures  for  conducting  an 
ultrasonic  inspection  to  determine  if  a 
gap  exists  between  the  HPT  and -IPT 
disk  seal  arms.  SB  Da72-538  describes 
procedures  for  a  dimensional  inspection 
of  the  IPT  disk  and  rework  or 


replacement  of  the  IPT  disk  if  wear 
outside  acceptable  limits  is  found.  The 
LBA  classified  this  SB  as  mandatory  and 
issued  airworthiness  directive  D-2005- 
197,  dated  June  30,  2005,  in  order  to 
ensure  the  airworthiness  of  these 
engines  in  Germany. 

Differences  Between  the  Proposed  AD 
and  the  Service  Information 

Because  the  service  information  was 
developed  before  the  proposed  AD,  the 
compliance  times  permitted  to  conduct 
the  inspections  differ. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  For  that  reason,  we  are 
proposing  this  AD,  which  would  require 
a  dimensional  inspection  of  the  IPT  disk 
or  an  ultrasonic  inspection  of  seal  arm 
contact  between  the  HPT  and  the  IPT 
disk  seal  arm,  and  rework  or 
replacement  of  the  IPT  disk,  if  wear 
outside  acceptable  limits  is  found.  The 
proposed  AD  would  require  you  to  use 
the  service  information  described 
previously  to  perform  these  actions. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  30  RRD  Dart  528,  529,  532, 
535,  542,  and  552  series  turbofan 
engines  installed  on  airplanes  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  50  work-hours  per  engine  to 
perform  the  proposed  actions,  and  tha't 
the  average  labor  rate  is  $80  per  work- 
hour.  Required  parts  would  cost  about 
$50,000  per  IPT  disk.  We  estimate  that 
25  percent,  or  eight  engines,  would 
require  EPT  disk  replacement.  Based  on 
these  figures,  we  estimate  the  total  cost 
of  the  proposed  AD  to  U.S.  operators  to 
be  $500,000. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.’’  Under  that 
section,  Gongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 


is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action.  ‘ 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  AD: 

1.  Is  not  a  “significant  regulatory 
action’’  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD.  See  the  ADDRESSES 
section  for  a  location  to  examine  the 
regulatory  evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Under  the  authority  delegated  to  me 
by  the  Administrator,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  GFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-14894  (72  FR 
2610,  January  12,  2007)  and  by  adding 

a  new  airworthiness  directive  to  read  as 
follows: 

Rolls-Royce  Deutschland  Ltd  &  Co  KG 
(formerly  Rolls-Royce  pic):  Docket  No. 
FAA-2006-24825;  Directorate  Identifier 
2006-NE-17-AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
January  8,  2008. 
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Affected  ADs 

(b)  This  AD  supersedes  AD  2007-02-17, 
Amendment  39-14894. 

Applicability  , 

(c)  This  AD  applies  to  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  (RRD)  Dart  528, 

529,  532,  535,  542,  and  552  series  turboprop 
engines.  These  engines  are  installed  on,  but 
not  limited  to.  Hawker  Siddeley,  Argosy 
AW. 650,  Fairchild  Hiller  F-27,  F-27A,  F- 
27B,  F-27F,  F-27G,  F-27J,  FH-227,  FH- 
227B,  FH-227C,  FH-227D,  FH-227E,  Fokker 
F.27  all  marks;  British  Aircraft  Corporation 
Viscount  744,  745D  and  810;  and  Gulfstream 
G— 159  airplanes. 

Unsafe  Condition 

(d)  This  AD  results  from  us  including  an 
incorrect  engine  model  and  omitting  an 
engine  model  from  the  applicability  of  the 
existing  AD.  We  are  issuing  this  AD  to 
prevent  HPT  disk  failure,  which  can  result  in 
an  uncontained  engine  failure  and  damage  to 
the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Intermediate  Pressure  Turbine  (IPT)  Disk 
and  High  Pressure  Turbine  (HPT)/IPT  Disk 
Seal  Arm  Inspections 

(f)  Within  60  days  after  the  effective  date 
of  the  AD,  do  either  of  the  following: 

(1)  Perform  a  dimensional  inspection  of  the 
IPT  disk  and  repair  or  replace  the  IPT  disk, 

if  necessary  using  paragraph  3  of  the 
Accomplishment  Instructions  of  RRD  service 
bulletin  (SB)  Da72-538,  dated  June  10,  2005; 
or 

(2)  Perform  an  ultrasonic  inspection  of  the 
disk  seal  arm  contact  between  the  HPT  and 
the  IPT  using  paragraph  3  of  the 
Accomplishment  Instructions  of  RRD  SB 
Da72-536,  Revision  1,  dated  August  25, 

2003. 

(i)  For  RRD  Dart  528,  529,  532,  535,  542 
series  turboprop  engines  if  wear  is  outside 
allowable  limits,  before  June  30,  2007, 
perform  a  dimensional  inspection  and  repair 
or  replace  the  IPT  disk,  if  necessary.  Use 
paragraph  3  of  the  Accomplishment 
Instructions  of  RRD  SB  Da72-538,  dated  June 
10,  2005. 

(ii)  For  RRD  Dart  552  series  turboprop 
engines  if  wear  is  outside  allowable  limits, 
before  April  30,  2008,  perform  a  dimensional 
inspection  and  repair  or  replace  the  IPT  disk, 
if  necessary.  Use  paragraph  3  of  the 
Accomplishment  Instructions  of  RRD  SB 
Da72-538,  dated  June  10,  2005. 

(iii)  If  wear  is  within  allowable  limits, 
perform  a  dimensional  inspection  of  the  IPT 
disk  at  the  next  engine  shop  visit  or  at  next 
overhaul,  whichever  occurs  first  and  repair 
or  replace  the  IPT  disk,  if  necessary.  Use 
paragraph  3  of  the  Accomplishment 
Instructions  of  RRD  SB  Da72-538,  dated  June 
10,  2005. 

Alternative  Methods  of  Compliance 

(g)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 


alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Related  Information 

(h)  LBA  airworthiness  directive  D-2005- 
197,  dated  June  30,  2005,  also  addresses  the 
subject  of  this  AD. 

(i)  Contact  Jason  Yang,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  telephone  (781)  238-7747,  fax  (781) 
238-7199;  e-mail:  jason.yang@faa.gov,  for 
more  information  about  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
November  2,  2007. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  E7-22003  Filed  11-8-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2006-23742;  Directorate 
Identifier  2005-NE-53-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  (PW)  JT9D-7R4  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTiON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  for  PW  JT9D-7R4  series 
turhofan  engines.  That  AD  currently 
requires  removing  certain  reduced 
cooling  flow  2nd  stage  high  pressure 
turbine  (HPT)  vane  assemblies  installed 
in  certain  2nd  stage  HPT  vane  cluster 
assemblies.  It  also  requires  a  visual  and 
a  fluorescent  penetrant  inspection  (FPI) 
of  the  2nd  stage  HPT  air  seal  assembly, 
P/N  815097.  This  proposed  AD  would 
require  a  visual  and  fluorescent 
penetrant  inspection  (FPI)  of  all  part 
number  (P/N)  2nd  stage  HPT  air  seal 
assemblies  that  were  used  with  reduced 
cooling  flow  2nd  stage  HPT  vane 
assemblies.  This  proposed  AD  results 
from  the  manufacturer  identifying 
additional  P/N  air  seal  assemblies  that 
are  affected  by  the  unsafe  condition.  We 
are  proposing  this  AD  to  prevent 
uncontained  failure  of  the  2nd  stage 
HPT  air  seal  assembly,  leading  to  engine 
in-flight  shutdown  and  damage  to  the 
airplane. 


DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  8,  2008. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov  and  follow 
the  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

•  Fax;  (202)  493-2251. 

Contact  Pratt  &  Whitney,  400  Main 
St.,  East  Hartford,  CT  06108;  telephone 
(860)  565-8770;  fax  (860)  565-4503,  for 
the  service  information  identified  in  this 
proposed  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Riley,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
e-mail:  mark.riley@faa.gov;  telephone 
(781)  238-7758,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  “Docket  No.  FAA- 
2006-23742;  Directorate  Identifier 
2005-NE-53-AD”  in  the  subject  line  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  FAA 
personnel  concerning  this  proposed  AD. 
Using  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including,  if  provided,  the  name  of  the 
individual  who  sent  the  comment  (or 
signed  the  comment  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78). 
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Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  the 
same  as  the  Mail  address  provided  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

Discussion 

The  FAA  proposes  to  amend  14  CFR 
part  39  by  superseding  AD  2007-17-21, 
Amendment  39-15180  (72  FR  48549, 
August  24,  2007).  That  AD  requires 
removing  reduced  cooling  flow  2nd 
stage  HPT  vane  assemblies.  It  also 
requires  a  visual  and  an  FPI  of  the  2nd 
stage  HPT  air  seal  assembly.  That  AD 
resulted  from  a  report  of  an  uncontained 
failure  of  the  2nd  stage  HPT  air  seal 
assembly,  caused  by  the  air  seal 
assembly  brace  disengaging  from  the  air 
seal,  due  to  insufficient  cooling  air  flow. 
That  condition,  if  not  corrected,  could 
result  in  uncontained  failure  of  the  2nd 
stage  HPT  air  seal  assembly,  leading  to 
engine  in-flight  shutdown  and  damage 
to  the  airplane. 

Actions  Since  AD  2007-17-21  Was 
Issued 

Since  we  issued  that  AD,  we 
determined  that  we  need  to  expand  the 
applicability  of  the  AD  to  include  all 
2nd  stage  HPT  air  seal  assemblies  that 
were  used  with  reduced  cooling  flow 
2nd  stage  HPT  vane  assemblies,  P/Ns 
797282,  796972,  800082, 800072, 
803182,  803282,  and  822582,  installed 
in  2nd  stage  HPT  vane  cluster 
assemblies  P/Ns  797592,  797372, 

799872,  799782, and  822572. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Pratt  &  Whitney 
Alert  Service  Bulletin  JT9D-7R4-A72-. 
596,  dated  September  15,  2005,  that 
describes  procedures  for  modifying  the 
reduced  cooling  flow  2nd  stage  HPT 
vane  assemblies. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
'  condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  For  that  reason,  we  are 
proposing  this  AD,  which  would  require 
at  the  next  HPT  module  exposure: 


•  Removing  the  reduced  cooling  flow 
2nd  stage  HPT  vane  assemblies. 

•  Visual  and  fluorescent  penetrant 
inspections  of  the  2nd  stage  HPT  air  seal 
assemblies  that  have  operated  in  an 
engine  with  reduced  cooling  flow  2nd 
stage  HPT  veme  assemblies. 

Costs  of  Compliance 

Because  this  proposed  AD  is 
superseding  an  existing  AD  to  remove 
the  seal  assembly  P/N,  this  proposed  AD 
would  not  add  any  additional  costs 
beyond  the  costs  included  in  the 
original  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.’’  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an 'unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  tbe  estimated  costs  to  comply  with 
this  proposed  AD.  See  the  ADDRESSES 
section  for  a  location  to  examine  the 
regulatory  evaluation. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Under  the  authority  delegated  to  me 
by  the  Administrator,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-15180  (72  FR 
48549,  August  24,  2007),  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Pratt  &  Whitney  (PW):  Docket  No.  FAA- 

2006—23742;  Directorate  Identifier  2005— 
NE-53-AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
January  8,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2007-17-21, 
Amendment  39-15180. 

Applicability 

(c)  This  AD  applies  to  Pratt  &  Whitney 
(PW)  JT9D-7R4G2,  -7R4E1,  -7R4E4,  and 
-7R4H1  series  turbofan  engines.  These 
engines  are  installed  on,  but  not  limited  to, 
Boeing  747-200,  -300,  767-200,  and  Airbus 
A300-600  and  A310-300  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  results  from  the  manufacturer 
identifying  additional  part  numbers  (P/N)  air 
seal  assemblies  that  are  affected  by  the  unsafe 
condition.  We  are  issuing  this  AD  to  prevent 
uncontained  failure  of  the  2nd  stage  high 
pressure  turbine  (HPT)  air  seal  assembly, 
leading  to  engine  in-flight  shutdown  and 
damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  at  the 
next  HPT  module  exposure  after  the  effective 
date  of  this  AD,  unless  the  actions  have 
already  been  done. 

(f)  At  the  next  HPT  module  exposure, 
remove  reduced  cooling  flow  2nd  stage  HPT 
vane  assemblies  P/Ns:  797282,  796972, 
800082,  800072,  803182,  803282, and 
822582,  installed  in  2nd  stage  HPT  vane 
cluster  assemblies:  P/Ns  797592,  797372, 
799872,  799782,  and  822572. 

(g)  For  2nd  stage  HPT  air  seals  that  have 
operated  in  an  engine  with  reduced  cooling 
flow  HPT  vane  assemblies,  at  the  next  HPT 
module  exposure  do  the  following: 

(1)  Perform  a  onetime  visual  inspection  of 
the  2nd  stage  HPT  air  seal  assembly.  The 
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JT9D-7R4  engine  manual,  Section  72-51-22, 
Inspection/Check-01,  paragraphs  l.D.(l), 
l.D.(4),  and  l.D.(6)  contains  instructions  for 
the  visual  inspection. 

(2)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  of  the  2nd  stage  HPT  air  seal 
assembly  for  cracks.  The  JT9D-7R4  engine 
manual.  Section  72-51-00,  Inspection/ 
Check-ba,  contains  instructions  for  the  FPI. 

Definition 

(h)  For  the  purpose  of  this  AD,  we  define 
an  HPT  module  exposure  as  removing  the  1st 
stage  HPT  rotor  or  the  2nd  stage  HPT  rotor 
from  the  HPT  case. 

Alternative  Methods  of  Compliance 

(i)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Related  Information 

(j)  Pratt  &  Whitney  Alert  Service  Bulletin 
IT9D-7R4-A72-596,  dated  September  15, 
2005,  contains  information  for  modifying  the 
reduced  cooling  flow  2nd  stage  HPT  vane 
assemblies. 

(k)  Contact  Mark  Riley,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  mark.riley@faa.gov;  telephone 
(781)  238-7758,' fax  (781)  238-7199,  for  more 
information  about  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
November  2,  2007. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E7-22005  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-01 75;  Directorate 
Identifier  2007-NM-18^AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  Boeing  Model  757  airplanes. 

This  proposed  AD  would  require 
changing  the  wiring  of  the  fuel  boost 
pump  and  doing  other  specified  actions. 
This  proposed  AD  results  from  reports 
of  short  circuits  in  an  electrical 
connector  at  the  wing-to-body  electrical 


disconnect  panel.  We  are  proposing  this 
AD  to  prevent  a  short  circuit  of  the 
electrical  connector  for  the  fuel  boost 
pump,  which  could  cause  the 
instruments  for  fuel,  flap,  slat,  and 
aileron  systems  to  malfunction  and 
create  a  potential  ignition  source  inside 
the  fuel  tanks.  A  potential  ignition 
source  inside  the  fuel  tank  in 
combination  with  flammable  fuel  vapors 
could  result  in  a  fuel  tank  explosion  and 
consequent  loss  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  24, 

2007. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Bpx  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
vm'w. regulations. gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Sheridan,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 


FAA-2007-01 75;  Directorate  Identifier 
2007-NM-184-AD”  at  the  beginning  of 
your  comments.  We  specificcdly  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  reports  indicating 
that  short  circuits  occurred  in  an 
electrical  connector  at  the  wing-to-body 
electrical  disconnect  panel,  on  three 
Boeing  Model  757  airplanes.  The 
airplanes  had  accumulated  between 
27,040  and  50,735  total  flight  hours.  On 
two  of  the  airplanes,  the  short  circuit 
damaged  the  fuel  quantity  indicating 
system  (FQIS)  wiring.  Wires  for  some  of 
the  fuel  boost  pumps  for  the  main  tank 
use  the  same  electrical  connectors  as 
wires  for  the  FQIS  and  densitometer 
circuits.  Contamination  in  these 
electrical  circuits  could  cause  a  short 
circuit  from  the  fuel  boost  pump  wiring 
to  the  FQIS  and  densitometer  wiring.  A 
short  circuit  can  put  a  high-energy 
electrical  transient  into  the  fuel  tanks 
that  can  act  as  a  potential  ignition 
source.  The  high-energy  electrical 
transients  could  also  cause  the 
instruments  for  the  fuel,  flap,  slat,  and 
aileron  systems  to  malfunction.  A 
potential  ignition  source  inside  the  fuel 
tank  in  combination  with  flammable 
fuel  vapors,  if  not  corrected,  could 
result  in  a  fuel  tank  explosion  and 
consequent  loss  of  the  airplane. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Special 
Attention  Service  Bulletin  757-28- 
0095,  dated  June  18,  2007,  for  Model 
757-200,  -200PF,  and  -200CB  series 
airplanes;  and  Boeing  Special  Attention 
Service  Bulletin  757-28-0096,  dated 
June  18,  2007,  for  Model  757-300  series 
airplanes.  The  service  bulletins  describe 
procedures  for  changing  the  wiring  of 
the  fuel  boost  pump  and  doing  other 
specified  actions.  The  other  specified 
actions  include  doing  functional  tests  of 
the  affected  airplane  systems. 
Accomplishing  the  actions  specified  in 
the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition. 
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FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
accomplishing  the  actions  specified  in 
the  service  information  described 
previously. 

Costs  of  Compliance 

There  are  about  1,697  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
This  proposed  AD  would  affect  about 
673  airplanes  of  U.S.  registry.  The 
proposed  actions  would  take  up  to  12 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $80  per  work  hour.  Based 
on  these  figures,  the  estimated  cost  of 
the  proposed  AD  for  U.S.  operators  is 
$646,080,  or  $960  per  airplane. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Februa^  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  adding  the  following  new 
airworthiness  directive  (AD): 

Airbus:  Docket  No.  FAA-2007-0175: 

Directorate  Identifier  2007-NM-184-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  December  24,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes 
identified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD,  certificated  in  any  category. 

(1)  Boeing  Model  757-200.  -200PF,  and 
-200CB  series  airplanes,  as  identified  in 
Boeing  Special  Attention  Service  Bulletin 
757-28-0095,  dated  June  18,  2007. 

(2)  Boeing  Model  757-300  series  airplanes, 
as  identified  in  Boeing  Special  Attention 
Service  Bulletin  757-28-0096,  dated  June  18, 
2007. 

Unsafe  Condition 

(d)  This  AD  results  from  reports  of  short 
circuits  in  an  electrical  connector  at  the 
wing-to-body  electrical  disconnect  panel.  We 
are  issuing  this  AD  to  prevent  a  short  circuit 
of  the  electrical  connector  for  the  fuel  boost 
pump,  which  could  cause  the  instruments  for 
the  fuel,  flap,  slat,  and  aileron  systems  to ' 
malfunction  and  create  a  potential  ignition 
source  inside  the  fuel  tank.  A  potential 
ignition  source  inside  the  fuel  tank  in 
combination  with  flammable  fuel  vapors 
could  result  in  a  fuel  tank  explosion  and 
consequent  loss  of  the  airplane. 

Compliance 

(ej  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 


the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Fuel  Boost  Pump  Wiring  Change 

(f)  Within  60  months  after  the  effective 
date  of  this  AD,  change  the  wiring  of  the  fuel 
boost  pump  and  do  all  other  specified  actions 
as  applicable,  by  accomplishing  all  of  the 
applicable  actions  specified  in  the 
Accomplishment  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  757-28- 
0095,  dated  June  18,  2007  (for  Model  757- 
200,  — 200PF,  and  — 200CB  series  airplanes);  or 
Boeing  Special  Attention  Service  Bulletin 
757-28-0096,  dated  June  18,  2007  (for  Model 
757-300  series  airplanesj;  as  applicable.  The 
other  specified  actions  must  be  done  before 
further  flight  after  changing  the  fuel  boost 
pump  wiring. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(g) (1)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  in  accordance  with  the  procedures 
found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Issued  in  Renton,  Washington,  on 
November  2,  2007. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E7-22009  Filed  11-8-07;  8:45  am] 
BILLING  CODE  491(>-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232  and  270 

[Release  Nos.  33-8859;  34-56732;  IC-28042 
File  No.  S7-25-07] 

RIN  3235-AJ81 

Rulemaking  for  EDGAR  System; 
Mandatory  Electronic  Submission  of 
Applications  for  Orders  Under  the 
Investment  Company  Act  and  Filings 
Made  Pursuant  to  Reguiation  E 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  several 
amendments  to  rules  regarding  our 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  (EDGAR)  system.  Specifically, 
we  propose  to  amend  our  rules  to  make ' 
mandatory  the  electronic  submission  on 
EDGAR  of  applications  for  orders  under 
any  section  of  the  Investment  Company 
Act  of  1940  (“Investment  Company 
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Act”)  and  Regulation  E  filings  of  small 
business  investment  companies  and 
business  development  companies.  We 
also  propose  to  amend  the  electronic 
filing  rules  to  make  the  temporary 
hardship  exemption  unavailable  for 
submission  of  applications  under  the 
Investment  Company  Act.  Finally,  we 
propose  amendments  to  Rule  0-2  under 
the  Investment  Company  Act  that  would 
eliminate  the  requirement  that  certain 
documents  accompanying  an 
application  be  notarized  and  the 
requirement  that  applicants  submit  a 
draft  notice  as  an  exhibit  to  an 
application. 

DATES:  Comments  should  be  submitted 
on  or  before  December  14,  2007. 
ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/proposed);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  S7-25-07  on  the  subject  line; 
or 

•  Use  the  Federal  eRulemaking  Portal 
{http://.ix^v.reguIations.gov).  Follow  the 
instructions  for  submitting  comments. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  S7-25-07.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commission  will  post  all  comments  on 
the  Commission’s  Internet  Web  site 
[h  ttp://www.sec.gov/ruIes/ 
proposed. shtml).  Comments  are  also 
available  for  public  inspection  and 
copying  in  tbe  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  All  comments  received 
will  be  posted  without  change;  we  do 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the  proposed 
rules,  please  contact  one  of  the 
following  members  of  our  staff  in  the 
Division  of  Investment  Management,  at 
the  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 


Washington,  DC  20549-0506:  In  the 
Office  of  Legal  and  Disclosure,  Ruth 
Armfield  Sanders,  Senior  Special 
Counsel  (EDGAR),  at  (202)  551-6989;  in 
the  Office  of  Investment  Company 
Regulation,  Nadya  Roytblat,  Assistant 
Director,  at  (202)  551-6821;  or,  in  the 
Office  of  Insurance  Products,  Keith 
Carpenter,  Senior  Special  Counsel,  at 
(202)  551-6766;  for  technical  questions 
relating  to  the  EDGAR  system,  in  the 
Office  of  Information  Technology, 
Richard  D.  Heroux,  EDGAR  Program 
Manager,  at  (202)  551-8168. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(“Commission”)  is  proposing  for 
comment  amendments  to  Rules  101  and 
201  of  Regulation  S-T  ^  relating  to 
electronic  filing  on  the  EDGAR  system 
and  to  Rule  0-2  under  the  Investment 
Company  Act.^ 

I.  Background 

Recently,  we  initiated  a  series  of 
amendments  to  keep  EDGAR  current 
technologically  and  to  make  it  more 
useful  to  the  investing  public  and 
Commission  staff.  In  April  2000,  we 
adopted  rule  and  form  amendments  in 
connection  with  the  modernization  of 
EDGAR. In  the  modernization 
proposing  release,  we  noted  that,  as  the 
use  of  electronic  databases  grows,  it 
becomes  increasingly  important  for 
members  of  the  public  to  have 
electronic  access  to  our  filings.  We  also 
stated  that  we  were  contemplating 
future  rulemaking  to  bring  more  of  our 
filings  into  the  EDGAR  system  on  a 
mandatory  basis.  In  May  2002,  we 
adopted  rules  requiring  foreign  private 
issuers  and  foreign  governments  to  file 
most  of  their  documents  electronically.'* 
In  May  2003,  we  adopted  rules  requiring 
electronic  filing  of  beneficial  ownership 
reports  filed  by  officers,  directors  and 
principal  security  holders  under  Section 
16(a)  5  of  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”).®  In  July  2005, 
we  adopted  rules  requiring  certain 
open-end  management  investment 
companies  and  insurance  company 
separate  accounts  to  identify  in  their 
EDGAR  submissions  information 
relating  to  their  series  and  classes  (or 


’  17  CFR  232.101  and  232.201. 

2 17  CFR  270.0-2. 

2  See  Rulemaking  for  EDCAR  System,  Release  No. 
33-7855  (Apr.  27,  2000)  (65  FR  24788]  (the 
modernization  adopting  release).  See  also  Release 
No.  33-7803  (Mar.  3,  2000)  [65  FR  11507]  (the 
modernization  proposing  release). 

♦  See  Mandated  EDGAR  Filing  for  Foreign  Issuers, 
Release  No.  33-8099  (May  14,  2002)  [67  FR  36678). 

5  15  U.S.C.  78p(a). 

5  See  Mandated  EDGAR  Filing  and  Web  Site 
Posting  for  Forms  3,  4  and  5,  Release  No.  33-8230 
(May  7,  2003)  ]68  FR  25788]  (the  EDGAR  Section 
16  release). 


contracts,  in  the  case  of  separate 
accounts)  and  mandating  that  fidelity 
bonds  filed  under  Section  17(g)  ^  and 
sales  literature  filed  with  us  under 
Section  24(b)  ®  be  made  by  electronic 
submission  on  the  EDGAR  system.®  In 
December  2006,  we  adopted 
amendments  to  the  rules  and  forms 
under  Section  7 A  of  the  Exchange  Act 
requiring  that  the  forms  filed  with 
respect  to  transfer  agent  registration, 
annual  reporting,  and  withdrawal  from 
registration  be  filed  with  the 
Commission  electronically  on  EDGAR.*® 

Today,  we  propose  to  require  that 
applicants  submit  electronically  on  the 
EDGAR  system  their  applications  for 
orders  under  any  section  of  the 
Investment  Company  Act 
(“applications”).  We  make  this  proposal 
to  facilitate  the  efficient  submission  of 
applications  by  applicants,  to  enable  the 
public  to  access  them  more  quickly  and 
search  them  more  easily,  and  to  improve 
the  Commission’s  ability  to  track  and 
process  such  applications.  We  also 
propose  to  make  revisions  to  Rule  0-2 
and  related  amendments  to  Regulation 
S-T,  our  electronic  filing  rules.  In 
addition,  we  are  proposing  to  add 
Regulation  E  filings  to  the  list  of  those 
that  must  be  filed  electronically  through 
EDGAR. 

II.  Proposed  Mandatory  Electronic 
Submission  of  Investment  Company 
Applications 

The  rules  under  Regulation  S-T 
currently  provide  that  submissions  for 
exemptive  relief  under  any  section  of 
the  Investment  Company  Act  shall  not 
be  made  in  electronic  format.’*  Tbe  only 
applications  under  the  Investment 
Company  Act  that  are  currently 
mandatory  EDGAR  submissions  are 
applications  for  deregistration  filed  by 
investment  companies. *2  Applicants  for 
orders  under  the  Investment  Company 
Act  can  include  registered  investment 
companies,  affiliated  persons  of 
registered  investment  companies,  and 
issuers  seeking  to  avoid  investment 


2  15  U.S.C.  80a-17(g). 

» 15  U.S.C.  80a-24(b). 

®  See  Rulemaking  for  EDGAR  System,  Release  No. 
33-8590  (July  18,  2005)  [70  FR  43558  (July  27, 
2005)]. 

'“See  Electronic  Filing  of  Transfer  Agent  Forms, 
Release  No.  34-54864  (Dec.  4,  2006)  [71  FR  74698 
(Dec.  12,  2006)]. 

**  Current  Rule  101(a)(l)(iv)  and  (c)(ll)  of 
Regulation  S-T  [17  CFR  232.101(a)(l)(iv)  and 
(c)(ll)]. 

'2  These  include  applications  and  amendments 
submitted  on  Form  N-8F  [17, CFR  274.218]  (EDGAR 
submission  types  N-8F  and  N-8F/A)  and  those 
submitted  pursuant  to  Investment  Company  Act 
Rule  0-2  [17  CFR  270.0-2]  (EDGAR  submission 
types  40-8F-2  and  40-8F-2/A).  See  Release  No.  IC- 
23786  (Apr.  15, 1999)  [76  19469  (Apr.  21,  1999)]. 
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company  status,  among  other  entities. 
These  applications  are  submitted  in 
paper  and  currently  are  available  only 
from  the  Commission’s  public  reference 
room  or  electronically  from  private 
services.  Private  services  usually  charge 
fees  for  electronic  copies  of 
applications:  also,  there  is  a  delay  of 
about  thirty  days  between  the 
submission  of  applications  to  the 
Commission  and  their  electronic 
availability  from  the  private  sources. 

We  propose  to  amend  certain 
provisions  of  Regulation  S-T  and 
Investment  Company  Act  Rule  0-2  to 
require  electronic  filing  on  EDGAR  for 
the  submission  of  applications  pursuant 
to  Rule  0-2  under  the  Investment 
Company  Act.  We  propose  to  amend 
Rule  101(a)(l)(iv)  of  Regulation  S-T  to 
include  within  its  mandatory  electronic 
provisions  any  application  for  an  order 
under  any  section  of  the  Investment 
Company  Act.’^ 

Regulation  S-T  requires  the  electronic 
filing  of  any  amendments  and  related 
correspondence  and  supplemental 
information  pertaining  to  a  document 
that  is  the  subject  of  mandated  EDGAR 
submission.^'*  These  requirements 
would  also  apply  to  persons  who  submit 
applications.’^ 

We  make  this  proposal,  in  light  of  the 
primary  goals  of  the  EDGAR  system,  to 
facilitate  the  rapid  dissemination  of 
financial  and  business  information  in 
connection  with  filings,  including 
filings  by  investment  companies. 
Requiring  these  applications  to  be 
submitted  electronically  would  benefit 
members  of  the  investing  public  and  the 
financial  community  by  making 
information  contained  in  these  filings 
readily  available  to  them  and  more 


w  There  are  several  sections  of  the  Investment 
Company  Act  pursuant  to  which  entities  may  make 
applications  for  relief.  For  example,  Section  6(c)  [15 
U.S.C.  80a-6(c)]  provides  the  Commission  with 
authority  to  exempt  persons,  securities  or 
transactions  from  any  provision  of  the  Investment 
Company  Act,  or  the  regulations  thereunder,  if  and 
to  the  extent  that  such  exemption  is  in  the  public 
interest  and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Investment  Company 
Act. 

’■*  Rule  0-2  is  the  Investment  Company  Act  rule 
under  which  applications  are  submitted. 

See-proposed  amendment  to  Rule  101(aKl)(iv) 
under  Regulation  S-T.  Paragraph  (11)  of  Rule  101(c) 
currently  provides  that  filings  under  Section  6(c)  of 
the  Investment  Company  Act,  i.e.,  applications  for 
orders,  be  submitted  in  paper  format  only.  We  also 
propose  to  remove  and  reserve  this  paragraph. 

'“Regulation  S-T  Rule  101(a)(1)  [17  CFR 
232.101(a)(1)). 

See  proposed  amendments  to  paragraphs  (a)(2) 
and  (3)  of  Rule  101  of  Regulation  ^T.  Related 
correspondence  and  supplemental  information  are 
not  automatically  disseminated  publicly  through 
the  EDGAR  system  but  are  immediately  available  to 
the  Commission  staff. 


easily  searchable.’®  In  this  age  of 
information,  we  believe  that  filings  and 
applications  made  with  the  Commission 
are  more  valuable  to  investors  if  they  are 
available  in  electronic  form  and  that 
adding  applications  to  the  EDGAR 
database  would  provide  a  more 
complete  picture  for  the  investing 
public.  We  believe  that  the  proposals 
would  benefit  the  public  by  making  the 
EDGAR  page  of  our  Web  site  a  more 
comprehensive  resource  for  most 
information  on  file  with  us  related  to 
the  operation  of  investment  companies. 

As  with  other  entities  that  make 
submissions  on  EDGAR,  applicants 
would  be  subject  to  the  provisions  of 
Regulation  S— T  and  the  EDGAR  Filer 
Manual.  Regulation  S-T  includes 
detailed  rules  concerning  mandatory 
and  permissive  electronic  EDGAR 
submissions;  it  also  makes  clear  that 
requests  for  confidential  treatment  must 
be  made  in  paper  format.^®  The 
regulation  also  covers  such  matters  as 
providing  for  the  override  of  formatting 
requirements  applicable  to  paper 
submissions.2’  The  EDGAR  Filer 
Manual  contains  detailed  technical 
specifications  concerning  EDGAR 
submissions.  The  Manual  also  provides 
technical  guidance  concernir*  3  how  to 
commence  submissions  on  EDGAR  by 
submitting  Form  ID”to  obtain  a  CIK^^ 
and  confidential  access  codes  and  how 
to  maintain  and  update  company  data, 
e.g.,  how  to  change  company  names  and 
contact  information.23 

One  technical  specification  that  the 
EDGAR  Filer  Manual  includes  is  the 
electronic  “submission  type’’  for  each 
submission  made  on  EDGAR.  We  expect 


From  time  to  time,  an  applicant  may  wish  to 
submit  an  application  for  exemption  under  both  the 
Investment  Company  Act  and  under  the  Investment 
Advisers  Act  [15  U.S.C.  80b-l  et  seq.].  We  are  not 
proposing  to  require  that  Investment  Advisers  Act 
submissions  be  made  on  EDGAR.  Under  our 
proposal,  any  document  that  is  intended  as  an 
application  for  an  order  under  both  the  Investment 
Company  Act  and  the  Investment  Advisers  Act 
would  need  to  be  submitted  separately  under  each 
Act. 

'“For  a  comprehensive  discussion  of  Regulation 
S-T  and  electronic  filing,  see  “Electronic  Filing  and 
the  EDGAR  System:  A  Regulatory  Overview,” 
available  on  the  Commission’s  Web  site. 

See  Rule  101  of  Regulation  S— T  [17  CFR 
232.101). 

The  paper  formatting  requirements  continue  to 
be  applicable  to  paper  submissions  made  pursuant 
to  temporary  and  continuing  hardship  exemptions 
under  Rules  201  and  202  of  Regulation  S-T  [17  CFR 
232.201  and  202). 

A  filer’s  CIK  (or  “central  index  key”)  is  a  ten¬ 
digit  number  uniquely  identifying  that  Filer. 

23  We  remind  filers  that,  in  the  case  of  name 
changes,  the  changes  must  be  made  via  the  EDGAR 
filing  Web  site  in  advance;  the  new  name  would  be 
reflected  in  the  next  EDGAR  submission.  The  name 
on  past  submissions  would  not  change.  The  CIK 
and  file  number(s)  of  the  company  would  provide 
a  link  to  filings  under  the  old  name. 


that  the  EDGAR  electronic  submission 
types  for  applications  would  be 
designed  to  facilitate  and  expedite  the 
review  of  these  applications. 

Currently,  the  applications  submitted 
in  paper  typically  reference  the 
provisions  of  the  Investment  Company 
Act  and  of  the  rules  and  regulations 
under  which  the  application  is  made.^'* 
Based  on  this  information,  our  filer 
support  staff  assign  a  paper  “submission 
type’’  for  our  internal  recordkeeping  of 
the  paper  application  on  the  EDGAR 
system.  We  also  disseminate  this  paper 
submission  type,  which  indicates  that 
the  paper  application  has  been  filed 
with  us.  The  current  paper  submission 
types  for  applications  are  the  following: 
4()-APP,  40-6B,  and  4D-6C.  We  usually 
record  paper  applications  under 
submission  types  4()-APP  or  40-6C, 
except  for  those  submitted  by 
employees’  securities  companies,  for 
which  we  use  submission  type  40-6B. 

Consistent  with  our  proposal,  we 
expect  that  the  EDGAR  Filer  Manual 
and  the  EDGARLink  software  would 
provide  for  three  EDGAR  electronic 
submission  types  for  applications:  40- 
APP,  40-OIP,  and  40-6B.  Submission 
type  40-APP  would  be  used  for 
submissions  typically  processed  by  the 
Division’s  Office  of  Investment 
Company  Regulation:  a  new  submission 
type  40-OIP  would  be  used  for 
submissions  typically  processed  by  the 
Division’s  Office  of  Insurance  Products. 
We  also  would  plan  to  use  submission 
type  40-6B  for  employees’  securities 
company  applications  (also  processed 
by  the  Office  of  Investment  Company 
Regulation),  since  we  have  historically 
kept  records  for  these  applicants 
separately.  We  would  discontinue  use  of 
the  paper  submission  type  40-6C; 
applications  formerly  recorded  under 
this  submission  type  would  be 
submitted  as  either  40-APP  or  40-OIP, 
as  appropriate. 

We  anticipate  that  the  EDGAR  Filer 
Manual  would  provide  guidance  for 
applicants  in  choosing  the  correct 
submission  type.  Most  applications 
would  be  submitted  under  EDGAR 
submission  type  40-APP,  the 
submission  type  designated  for  the 
Office  of  Investment  Company 
Regulation.  But,  the  following  categories 
of  applications  would  be  transmitted 
under  EDGAR  submission  type  40-OIP, 
the  submission  type  for  the  Office  of 
Insurance  Products: 

(1)  Applications  with  regard  to  mixed  and 
shared  funding  filed  under  Section  6(c)  of  the 
Investment  Company  Act,  for  exemptions 
from  the  provisions  of  Sections  9(a),  13(a), 


See  paragraph  (e)  of  Investment  Company  Act 
Rule  0-2  [17  CFR  270.0-21. 
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15(a)  and  15(b)  of  the  Investment  Company 
Act, and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15):26 

(2)  Applications  relating  to  the  recapture  of 
bonus  credits  filed  under  Section  6(c)  of  the 
Investment  Company  Act  for  exemptions 
from  the  provisions  of  Sections  2(a)(32)  and 
27(i)(2)(A)  of  the  Investment  Company  Act^^ 
and  Rule  22c-l  2®; 

(3)  Applications  relating  to  the  substitution 
of  securities  held  by  a  variable  insurance 
separate  account  filed  under  Section  26(c)  of 
the  Investment  Company  Act;  and 

(4)  Applications  for  approval  of  the  terms 
of  an  exchange  offer  involving  variable 
insurance  contracts  filed  under  Section  11(a) 
of  the  Investment  Company  Act.®'’ 

We  believe  that  these  three 
submission  types  would  facilitate  and 
expedite  the  review  of  submissions.  Our 
internal  system  will  be  able  to  quickly 
route  the  application  to  the  appropriate 
office.  If  applicants  have  any  questions 
as  to  the  appropriate  EDGAR 
submission  type,  we  would  encourage 
them  to  verily  in  advance  the  correct 
submission  type  so  that  the  application 
can  be  routed  automatically  to  the 
appropriate  Office.  We  would  provide 
contact  information  in  the  EDGAR  Filer 
Manual  and  on  the  Commission’s  Web 
site  so  that,  in  case  of  doubt,  applicants 
may  contact  the  staff. 

We  request  comment  on  whether 
these  EDGAR  submission  types  would 
be  sufficient  or  whether  other  or 
additional  submission  types  would  be 
helpful  to  applicants  or  the  public  in 
connection  with  the  submission  of 
applications. 

For  applications  with  multiple  co¬ 
applicants,  the  applicants  would  be  able 
to  submit  the  application  with  all  co¬ 
applicants  included  in  one  submission. 
The  applicants  would  choose  one 
applicant  to  list  first  as  the  “primary” 
co-applicant.  Then,  they  would  include 
in  the  EDGAR  template  the  information 
for  all  other  co-applicants,  i.e.,  the  CIK 
of  each  co-applicant  and,  for 
amendments,  file  number  of  each  co¬ 
applicant.  Applicants  could  be  dropped 
from  or  added  to  an  application  with 
each  amendment  submission.®^ 

25 15  U.S.C.  80a-9(a),  80a-13(a),  80a-15(a),  80a- 
15(b). 

26 17  CFR  270.6e-2(b)(15),  270.6e-3{T)(b)(15). 

22  15  U.S.C.  80a-2(a)(32),  80a-27(i)(2)(A). 

26  17  CFR  270.22C-1. 

29  15  U.S.C.  80a-26(c). 

2“  15  U.S.C.  80a-ll(a). 

2’  As  is  the  case  currently  with  paper 
applications,  for  each  application,  an  applicant 
would  receive  a  unique  file  number  which  would 
begin  with  the  prefix  “812,”  or  “813”  in  the  case 
of  applications  made  by  employees’  securities 
companies.  As  also  is  currently  the  case  with  paper 
filings,  each  co-applicant’s  file  number  would  be 
composed  of  the  primary  applicant’s  file  number 
with  an  appended  two-digit  suffix  unique  to  that 
co-applicant.  Each  applicant  or  co-applicant  would 
include  this  file  number,  in  addition  to  its  CIK,  in 


We  expect  that  the  internal  EDGAR 
system  would  be  enhanced  to  allow  for 
the  upload  and  public  dissemination  via 
the  EDGAR  system  of  notices  and  orders 
in  connection  with  specific 
applications. 

We  request  comment  on  the  impact  of 
our  making  the  submission  of  requests 
for  orders^  under  the  Investment 
Company  Act  mandatory  electronic 
submissions.  Should  we  implement  this 
rule?  We  request  comment  on  whether 
it  would  be  burdensome  for  us  to 
require  applicants  to  submit 
applications  electronically.  To  which 
applications  should  the  rule  apply?  We 
ask  commenters  to  address  the  issue  of 
what  the  transition  period  should  be  for 
investment  companies  and  other 
applicants  to  prepare  for  the  mandatory 
electronic  submission  of  these 
applications. 

We  ask  commenters  to  provide 
detailed  information  on  any  difficulties 
and  considerations  unique  to  these 
proposed  requirements.  In  the  event 
commenters  believe  that  any  aspect  of 
the  proposed  requirements  would  be 
burdensome,  we  ask  for  specific  details 
and  alternative  approaches.  — 

III.  Proposed  Amendments  to  Rule  0-2 
and  to  'Temporary  Hardship  Exemption 
of  Regulation  S-T 

Rule  0-2  currently  requires  that  every 
application  for  an  order  for  which  a 
form  is  not  specifically  prescribed  and 
which  is  executed  by  a  corporation, 
partnership  or  other  company  and  filed 
with  the  Commission  contain  a 
statement  of  the  applicable  provisions  of 
the  articles  of  incorporation,  bylaws  or 
similar  documents,  relating  to  the  right 
of  the  person  signing  and  filing  such 
application  to  take  such  action  on  behalf 
of  the  applicant,  and  a  statement  that  all 
such  requirements  have  been  complied 
with  and  that  the  person  signing  and 
filing  the  application  is  fully  authorized 
to  do  so.  If  such  authorization  is 
dependent  on  resolutions  of 
stockholders,  directors,  or  other  bodies, 
such  resolutions  must  be  attached  as  an 
exhibit  to  or  quoted  in  the  application. 
Any  amendment  to  the  application  must 
contain  a  similar  statement  as  to  the 
applicability  of  the  original  statement  of 
authorization.  When  any  application  or 
amendment  is  signed  by  an  agent  or 
attorney.  Rule  0-2  requires  that  the 
power  of  attorney  evidencing  his 
authority  to  sign  shall  state  the  basis  for 
the  agent’s  authority  and  shall  be  filed 
with  the  Commission.  Every  application 
subject  to  Rule  0-2  must  be  verified  by 

the  EDGAR  template  of  all  amendments  to  the 
application,  which  would  also  be  required 
electronic  submissions. 


the  person  executing  the  application  by 
providing  a  notarized  signature  in 
substantially  the  form  specified  in  the 
rule.  Each  application  subject  to  Rule 
0-2  must  state  the  reasons  why  the 
applicant  is  deemed  to  be  entitled  to  the 
action  requested,  the  name  and  address 
of  each  applicant,  and  the  name  and 
address  of  any  person  to  whom  any 
questions  regarding  the  application 
should  be  directed.  Rule  0-2  requires 
that  a  proposed  notice  of  the  proceeding 
initiated  by  the  filing  of  the  application 
accompany  each  application  as  an 
exhibit  and,  if  necessary,  be  modified  to 
reflect  any  amendment  to  the 
application. 

We  are  proposing  three  amendments 
to  Rule  0-2  governing  the  form  of 
applications  under  the  Investment 
Company  Act.  First,  we  propose  to 
eliminate  the  requirement  to  have 
verifications  of  applications  and 
statements  of  facts  made  in  connection 
with  applications  notarized.®®  We 
believe  that  this  requirement  is 
unnecessary  in  the  context  of  an 
electronic  filing.®®  Second,  we  propose 
to  eliminate  the  requirement  that 
applicants  include  draft  notices  as 
exhibits  to  applications.®**  The  staff  has 
found  these  exhibits  to  be  of  limited 
value  because  the  staff  prefers  to  draft 
its  own  notices  of  applications.  Finally, 
we  also  propose  to  amend  Rule  0-2  to 
remove  the  last  sentence  of  paragraph 
(b),®®  w'hich  was  added  in  the  initial 
EDGAR  rulemaking  and  would  be 
inconsistent  with  mandatory  electronic 
submission  of  applications  on 
EDGAR.®®  We  request  comment  on 
these  proposed  amendments.  Is  there 

22  See  Rule  0-2(d). 

22  Regulation  S-T  requires  that  each  signatory  to 
an  electronic  filing  manually  sign  a  signature  page 
or  other  document  authenticating,  acknowledging 
or  otherwise  adopting  his  or  her  signature  that 
appears  in  typed  form  in  the  electronic  filing.  This 
document  must  be  executed  before  or  at  the  time 
the  electronic  filing  is  made,  must  be  retained  by 
the  filer  for  a  period  of  five  years,  and  must  be  made 
available  to  the  Commission  upon  request.  See  Rule 
302(b)  of  Regulation  S-T  (17  CFR  232.302(b)).  We 
believe  that  this  requirement  "provides  sufficient 
assurance  of  the  legitimacy  of  signatures  contained 
in  the  electronic  filings  so  that  notarization  is 
unnecessary. 

2‘*  See  Rule  0-2(g). 

25  The  last  sentence  of  Rule  0-2(b)  currently  reads 
as  follows:  “Every  application  for  an  order  under 
any  provision  of  the  Act  and  every  amendment  to 
such  application  shall  be  submitted  to  the 
Commission  in  paper  only,  whether  or  not  the 
applicant  is  otherwise  required  to  file  in  electronic 
format,  unless  instructions  for  electronic  filing  are 
included  on  the  form,  if  any,  prescribed  for  such 
application.” 

26  See  Rulemaking  for  EDGAR  System — 
Investment  Companies  and  Institutional  Investment 
Managers,  Release  No.  33-6978  (Feb.  23, 1993)  (58 
FR  14848  (Mar.  18,  1993)]. 
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any  reason  we  should  retain  the  notary 
and  draft  notice  requirements? 

We  are  also  proposing  an  amendment 
to  Rule  201  of  Regulation  S-T.  Rules 
201  and  202  of  Regulation  S-T 
address  hardship  exemptions  from 
EDGAR  filing  requirements,  and  Rule 
13(b)  of  Regulation  S-T^b  addresses  the 
related  issue  of  filing  date  adjustments. 

A  filer  may  obtain  a  temporary 
hardship  exemption  under  Rule  201  if  it 
experiences  unanticipated  technical 
difficulties  that  prevent  the  timely 
preparation  and  submission  of  an 
electronic  filing  by  filing  a  properly 
legended  paper  copy  ^9  of  the  filing 
under  cover  of  Form  TH.'*o  This  process 
is  self-executing.  A  filer  who  files  in 
paper  under  the  temporary  hardship 
exemption  must  submit  an  electronic 
format  copy  of  the  filed  paper  document 
within  six  business  days  of  the  filing  of 
the  paper  format  document.**^ 

A  filer  may  apply  for  a  continuing 
hardship  exemption  under  Rule  202  if  it 
cannot  file  all  or  part  of  a  filing  without 
undue  burden  or  expense."*^  In  contrast 
to  the  self-executing  temporary  hardship 
exemption  process,  a  filer  can  obtain  a 
continuing  hardship  exemption  only  by 
submitting  a  written  application,  upon 
which  the  Commission,  or  Commission 
staff  pursuant  to  delegated  authority, 
must  then  act. 

We  are  proposing  to  make  the 
temporary  hardship  exemption 
unavailable  for  submission  of 
applications  under  the  Investment 
Company  Act."*^  We  are  proposing  to 
amend  Rule  201(a)  of  Regulation  S-T  to 
make  temporary  hardship  exemptions 
unavailable  for  these  submissions,  since 
there  is  generally  no  submission 
exigency  or  submission  deadline 
associated  with  these  submissions.  An 
applicant  would  continue  to  have  the 
ability  to  apply  for  a  continuing 
hardship  exemption  under  Rule  202  if  it 
cannot  submit  all  or  part  of  an 
application  without  undue  burden  or 
expense.  Also,  while  we  would  expect 
the  circumstances  and  exercise  to  be 
rare,  the  staff  could  use  its  delegated 


17  CFR  232.202. 

^8 17  CFR  232.13(b). 

■■*»See  17  CFR  232.201(a). 

■‘“17  CFR  239.65,  249.447,  269.10,and  274.404. 

See  17  CFR  232.201(b). 

"2  See  17  CFR  232.202(a). 

See  proposed  amendment  to  rule  201(a)  of 
Regulation  S-T. 

We  have  previously  made  unavailable  the  ability 
for  filers  to  use  the  temporary  hardship  exemption 
for  EDGAR  submissions  of  beneficial  ownership 
reports  filed  by  officers,  directors  and  principal 
security  holders  under  Section  16(a)  of  the 
Exchange  Act  [15  U.S.C.  78p(a)].  See  Mandated 
EDGAR  Filing  and  Web  site  Posting  for  Forms  3,  4 
and  5,  Release  No.  33-8230  (May  7,  2003)  [68  FR 
25788[. 


authority  to  grant  a  filing  date 
adjustment  pursuant  to  Rule  13(b)  of 
Regulation  S-T  [17  CFR  232.13(b)]. 

While  we  would  not  expect  an  applicant 
to  need  a  filing  date  adjustment  in  the 
context  of  an  application,  it  would  be 
available  in  the  unlikely  event  it  were 
needed.  We  ask  for  comment  on  making 
the  temporary  hardship  exemption 
unavailable  for  submission  of 
applications  for  orders  under  the 
Investment  Company  Act. 

IV.  Proposed  Amendments  To  Mandate 
That  Certain  Filings  of  Small  Business 
Investment  Companies  and  Business 
Development  Companies  Be  Made 
Electronically 

Regulation  E  provides  for  the 
exemption  from  registration  of  securities 
issued  by  small  business  investment 
companies  registered  under  the 
Investment  Company  Act  and  business 
development  companies  regulated 
under  that  Act,  subject  to  the  terms  and 
conditions  of  the  regulation.  Rule  604 
of  Regulation  E  requires  the  filing  of 
notification  on  Form  of  sales  of 

securities  under  Regulation  E.  Rule 
607  of  Regulation  E  requires  the  filing 
of  sales  material  used  in  connection 
with  the  offering.  Rule  609  of 
Regulation  E  requires  the  filing  of 
reports  of  sales  on  Form  2-E.‘*^ 

Currently,  these  companies  must 
make  most  of  their  filings  electronically 
on  the  EDGAR  system.  However,  they 
must  make  their  Regulation  E  filings 
in  paper.  Since  these  filers  are  already 
EDGAR  filers  and  most  would  have 
available  electronic  copies  of  their  Form 
1-E  (and  any  related  sales  material) 
and  Form  2-E,  we  believe  that  making 
these  filings  electronically  on  EDGAR 
would  impose  very  little  burden  or  cost 
on  these  companies.  We  are  therefore 
proposing  to  make  these  filings 

mandatory  electronic  submissions. wjq 
request  comment  on  any  burdens  or 
costs  that  would  result.  Is  there  any 
reason  not  to  require  that  these 
submissions  be  made  electronically  on 
the  EDGAR  system? 


«  17  CFR  230.601  to  610a. 

,■•8  17  CFR  230.604. 

■*«  17  CFR  239.200. 

■“’17  CFR  230.607. 

■»»  17  CFR  230.609. 

“■'17  CFR  239.201. 

8“  17  CFR  230.601  to  610a. 

8'  Requiring  electronic  filing  on  EDGAR  of  Rule 
607  sales  literature  would  be  consistent  with  the 
current  requirement  to  file  electronically  on  EDGAR 
omitting  prospectuses  under  Rule  482  of  the 
Securities  Act  of  1933  [“.Securities  Act")  (referred 
to  as  “482  ads")  and  sales  literature  under  Section 
24(b)  of  the  Investment  Company  Act. 

82  See  proposed  amendments  to  paragraphs 
(a)(l)(v)  and  (c)(6)  of  Rule  101  of  Regulation  S-T. 


V.  General  Request  for  Comment 

You  are  invited  to  submit  written 
comments  relating  to  the  rule  proposals 
set  forth  in  this  release.  We  request 
comment  not  only  on  the  specific  issues 
we  discuss  in  this  release,  but  on  any 
other  approaches  or  issues  that  we 
should  consider  in  connection  with  the 
submission  of  applications  for  orders 
and  Regulation  E  filings  on  the  EDGAR 
system.  We  seek  comment  from  any 
interested  person,  including  those 
required  to  file  information  with  us  on 
the  EDGAR  system,  as  well  as  investors, 
disseminators  of  EDGAR  data,  EDGAR 
filing  agents,  and  other  members  of  the 
public  who  have  access  to  and  use 
information  from  the  EDGAR  system. 

VI,  Cost-Benefit  Analysis 

We  are  sensitive  to  the  costs  and 
burdens  of  our  rules.  The  rules  we  are 
proposing  today  would  reflect  the 
addition  of  applications  under  the 
Investment  Company  Act  as  mandatory 
electronic  submissions  on  EDGAR.  In 
addition,  the  proposals  would  amend 
Rule  0-2  and  make  unavailable  to 
applicants  Regulation  S-T’s  provision 
for  temporary  hardship  exemptions.  In 
addition,  the  proposals  would  add 
Regulation  E  filings  to  the  list  of  those 
that  must  be  filed  electronically  through 
EDGAR. 

A.  Expected  Benefits 

We  expect  that  the  addition  of  . 
applications  under  the  Investment 
Company  Act  as  mandatory  electronic 
submissions  on  EDGAR  would  result  in 
considerable  benefits  to  the  securities 
markets,  investors,  and  other  members 
of  the  public,  by  expanding  the 
accessibility  of  information,  and 
increasing  the  types  of  information, 
filed  and  made  available  for  public 
review  through  the  EDGAR  system.  The 
primary  goal  of  the  EDGAR  system  since 
its  inception  has  been  to  facilitate  the 
rapid  dissemination  of  financial  and 
business  information  in  connection  with 
filings,  including  filings  by  investment 
companies.  The  proposed  amendments 
would  benefit  investors,  financial 
analysts  and  others  by  increasing  the 
efficiency  of  retrieving  and 
disseminating  these  applications.  The 
mandated  electronic  transmission  of 
these  documents  would  enable  the 
public  to  access  them  more  quickly  and 
search  them  more  easily.  Instead  of 
having  to  come  in  person  or  through  an 
agent  to  the  Commission’s  public 
reference  room  to  conduct  a  search  for 
a  particular  submission  that  is  in  paper 
or  microfiche,  the  public  would  be  able 
to  find  and  review  the  application  on 
any  computer  with  an  Internet 
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connection  by  accessing  the  EDGAR 
system  through  the  Commission’s  Web 
site  or  through  a  third  party  Web  site 
that  links  to  EDGAR.  The  proposals 
would  benefit  the  public  by  making  the 
EDGAR  page  of  our  Web  site  a  more 
comprehensive  resource  for  most 
information  on  file  with  us  related  to 
the  operation  of  investment  companies. 
A  further  benefit  would  be  to  ensure 
that  all  applications  are  available  to  the 
public  free  of  charge  on  our  Web  site 
without  the  cost  of  paying  a  third  party 
for  a  copy. 

Persons  who  may  consider  requesting 
a  hearing  on  an  application  on  the  basis 
of  a  notice  would  be  able  to  more  easily 
obtain  the  actual  application  so  that 
they  could  better  understand  the  legal 
issues.  We  believe  this  would  be  a 
significant  improvement  in  the 
applications  process. 

We  also  expect  that  applicants  would 
benefit  from  the  increased  efficiencies 
in  the  filing  process  for  these 
submissions  resulting  from  the 
proposed  amendments.  By 
electronically  transmitting  these 
documents  directly  to  the  Commission, 
applicants  would  avoid  the 
uncertainties  and  delays  that  can  occur 
with  the  manual  delivery  of  paper 
documents;  we  believe  that  it  would  be 
a  simpler  and  more  efficient  means  to 
submit  applications.  Applicants  also 
would  benefit  from  no  longer  having  to 
submit  multiple  copies  of  paper 
documents  to  the  Commission. 

Because  the  Commission’s  staff  would 
be  able  to  retrieve  and  analyze 
information  contained  in  these 
submissions  more  readily  than  under 
our  current  paper  system,  mandated 
electronic  submission  of  these 
documents  should  facilitate  the  staffs 
retrieval  and  review  of  a  particular 
document.  Applicants  and  investors 
should  benefit  ft'om  increased 
efficiencies  in  the  Commission’s  storage, 
retrieval,  and  analysis  of  these 
submissions  which  would  result  from 
the  proposed  amendments. 

We  believe  the  proposal  to  amend 
Rule  .0-2  would  benefit  applicants. 
Removing  the  notarization  requirement 
would  remove  a  requirement  from  filers 
that  is  unnecessary,  and  removing  the 
requirement  to  include  a  draft  notice  as 
an  exhibit  will  result  in  a  cost-savings 
to  applicants.  And,  we  believe  that 
making  unavailable  to  applicants 
Regulation  S-T’s  Rule  201  provision  for 
temporary  hardship  exemptions  would 
benefit  applicants  because  applicants 
would  not  bear  the  cost  of  both 
submitting  an  application  in  paper  and 
in  electronic  form  as  a  confirming  copy 
within  6  business  days  as  required  by 
the  temporary  heu-dship  exemption  rule. 


This  is  true  in  light  of  the  fact  that  there 
is  no  deadline  for  the  submission  of  an 
application. 

We  also  expect  that  the  addition  of 
Regulation  E  filings  as  mandatory 
electronic  submissions  on  EDGAR 
would  result  in  benefits  to  the  securities 
markets,  investors,  and  other  members 
of  the  public,  by  expanding  the 
accessibility  of  information,  and 
increasing  the  types  of  information, 
filed  and  made  available  for  public 
review  through  the  EDGAR  system. 
Requiring  these  Regulation  E  filings  to 
be  submitted  on  EDGAR  would  benefit 
members  of  the  investing  public  and  the 
financial  community  by  making 
information  contained  in  these 
Commission  filings  more  easily 
searchable  and  readily  available  to 
them.  The  proposals  would  result  in  the 
benefit  to  the  public  of  the  EDGAR  page 
of  our  Web  site  being  a  comprehensive 
source  from  which  to  find  filings  of 
small  business  investment  companies 
and  business  development  companies. 

We  also  expect  that  Regulation  E  filers 
would  benefit  from  the  increased 
efficiencies  in  the  filing  process  for 
these  submissions  resulting  from  the 
proposed  amendments.  By 
electronically  transmitting  these 
documents  directly  to  the  Commission, 
these  filers  would  avoid  the 
uncertainties  and  delays  that  can  occur 
with  the  manual  delivery  of  paper 
documents;  we  believe  that  it  would  be 
a  simpler  and  more  efficient  means  to 
submit  these  Regulation  E  filings. 
Regulation  E  filers  also  would  benefit 
from  no  longer  having  to  submit 
multiple  copies  of  paper  documents  to 
the  Commission. 

The  proposed  amendments  would 
benefit  investors,  financial  analysts  and 
others  by  increasing  the  efficiency  of 
retrieving  and  disseminating  these 
filings.  The  mandated  electronic 
transmission  of  these  documents  would 
enable  the  public  to  access  them  more 
quickly.  Instead  of  having  to  come  in 
person  or  through  an  agent  to  the 
Commission’s  public  reference  room  to 
conduct  a  search  for  a  particular 
submission  that  is  in  paper  or 
microfiche,  the  public  would  be  able  to 
find  and  review  the  filing  on  any 
computer  with  an  Internet  connection 
by  accessing  the  EDGAR  system  through 
the  Commission’s  Web  site  or  through  a 
third  party  Web  site  that  links  to 
EDGAR.  The  proposed  amendments 
would  also  enable  financial  analysts  and 
others  to  retrieve,  analyze  and 
disseminate  more  rapidly  this 
information. 

An  investor  would  be  able  to  more 
efficiently  gather  information  of  interest 
about  Regulation  E  filers.  Also, 


Regulation  E  filers  and  investors  should 
benefit  from  increased  efficiencies  in 
the  Commission’s  storage,  retrieval,  and 
analysis  of  these  submissions  which 
would  result  from  the  proposed 
amendments.  Mandated  EDGAR 
submission  of  these  documents  would 
result  in  their  addition  to  the 
Commission’s  central  electronic 
repository  of  filings  that  is  fi-ee  to 
anyone  who  has  access  to  a  computer 
linked  to  the  Internet.  Because  the 
Commission’s  staff  would  be  able  to 
retrieve  and  analyze  information 
contained  in  these  Regulation  E 
submissions  more  readily  than  vmder 
our  current  paper  system,  mandated 
electronic  submission  of  these 
documents  should  facilitate  the  staffs 
retrieval  and  review  of  a  particular 
document. 

In  the  Paperwork  Reduction  Act 
section,  we  estimate  that,  if  the 
proposed  amendments  are  adopted,  the 
total  reduction  in  the  burden  would  be 
approximately  $52,550. 

B.  Expected  Costs 

We  expect  that,  if  adopted,  the 
proposed  amendments  would  result  in 
some  initial  and  ongoing  costs  to 
applicants.  We  also  expect,  however, 
that  many  appHcants  would  not  bear  the 
full  range  of  costs  that  would  result 
from  the  amendments  for  the  reasons 
described  below.  Initial  costs  are  those 
associated  with  filing  a  Form  ID  in  order 
to  obtain  the  access  codes  needed  to 
submit  an  application  electronically  and 
otherwise  preparing  to  make  an 
application  submission. In  order  to 
file  a  Form  ID,  an  applicant  would  need 
to  learn  the  related  electronic  filing 
requirements,  obtain  access  to  a 
computer  and  the  Internet,  use  the 
computer  to  access  the  Commission’s 
EDGAR  Filer  Management  Weh  site, 
respond  to  Form  ID’s  information 
requirements  and  fax  to  the  Commission 
a  notarized  authenticating  document. 

Ongoing  costs  are  those  associated 
with  maintaining  the  framework 
developed  through  the  initial  costs  (for 
example,  updating  information  required 
by  Form  ID)  and  additional  costs  arising 
from  each  subsequent  submission  of  an 
application. 

We  expect  that  the  vast  majority  of 
applicants  would  need  to  incur  few,  if 
any,  additional  costs  related  to 
obtaining  computer  and  Internet  access. 
We  believe  that  the  vast  majority  of 

Applicants  that  already  have  EDGAR  access 
codes  would  not  need  to  file  a  Form  ID.  As  further 
discussed  in  Part  IX,  however,  we  assume  that  a 
small  number  of  applicants  per  year  would  not 
already  have  the  codes. 
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applicants  already  would  have  access  to 
a  computer  and  the  Internet.®'* 

We  expect  no  additional  costs  to 
applicants  from  our  proposal  to  amend 
Rule  0-2.  We  request  comment  on 
whether  our  proposed  amendments  to 
Rule  0-2  to  remove  the  current 
requirements  for  notarization  of  the 
application  and  provision  of  a  draft 
notice  as  an  exhibit  would  result  in  any 
additional  costs.  We  expect  no 
additional  costs  to  applicants  from  our 
proposal  to  make  unavailable  to 
applicants  Regulation  S-T’s  Rule  201 
provision  for  temporary  hardship 
exemption.  An  applicant  would  still  be 
able  to  request  a  continuing  hardship 
exemption  under  Regulation  S-T  Rule 
202  under  appropriate  circumstances. 

We  believe  that  mandatory  EDGAR 
submission  of  Regulation  E  filings 
would  result  in  minimal  cost  to  these 
filers.  For  the  following  reasons,  we  also 
expect  that  Regulation  E  filers  would 
not  bear  the  full  range  of  costs 
frequently  associated  with  new 
electronic  filing  requirements.  Initial 
costs  are  those  associated  w’ith  the 
purchase  of  compatible  computer 
equipment  and  software,  including 
EDGAR  software  if  obtained  from  a 
third-party  vendor  and  not  from  the 
Gommission’s  Web  site.  Initial  costs  also 
include  those  resulting  from  the  training 
of  existing  employees  to  be  EDGAR 
proficient  or  the  hiring  of  additional 
employees  or  agents  that  are  already 
skilled  in  EDGAR  processing.  Initial 
costs  further  include  those  associated 
with  the  formatting  and  transmission  of 
an  applicant’s  first  document  submitted 
on  EDGAR.  These  transmission  costs 
may  include  those  related  to  subscribing 
to  an  Internet  service  provider. 
Regulation  E  filers  already  file  on 
EDGAR  and  would  have  minimal  or  no 
initial  costs. 

Ongoing  costs  are  those  associated 
with  the  electronic  formatting  and 
transmission  of  subsequent  EDGAR 
filings.  Regulation  E  filers  may  also 
incur  future  costs  resulting  from  the 
training  or  hiring  of  employees 
regarding  updated  EDGAR  filing 
requirements.  The  magnitude  of  these 
costs  would  depend  on  the  filers’  levels 
of  technological  proficiency  and  their 
previous  familiarity  with  EDGAR  filing 
requirements.  Regulation  E  filers  would 
incur  the  ongoing  costs  associated  with 
formatting  and  transmitting  their 
subsequent  EDGAR  filings. 
Consequently,  the  mandated  EDGAR 
requirements  should  result  only  in  costs 


An  applicant  that  did  not  already  own  a 
computer  with  Internet  access  could,  for  example, 
go  to  a  public  library  to  use  its  computer  and  obtain 
Internet  access. 


related  primarily  to  the  electronic 
formatting  of  these  documents  in  a 
format  compatible  with  EDGAR,  and 
transmission  of  the  EDGAR  formatted 
documents  to  the  Commission.  In  any 
event,  we  believe  that  any  costs  for 
transmission,  formatting,  and  education 
would  be  comparable  to  savings  from 
not  having  to  incur  similar  costs  related 
to  paper  submissions. 

C.  Comment  Solicited 

We  solicit  comment  on  the  costs  and 
benefits  of  the  proposed  amendments. 
We  request  your  views  on  the  costs  and 
benefits  described  above  as  well  as  on 
any  other  costs  and  benefits  that  could 
result  from  adoption  of  these  proposals. 
Please  identify  any  costs  or  benefits 
associated  with  the  rule  proposal  for  the 
mandatory  electronic  submission  of 
applications  (and  related  proposed 
amendments  to  Investment  Company 
Act  Rule  0-2  and  Rule  201  of  Regulation 
S-T)  and  Regulation  E  filings  and  any 
impact  that  the  rule  proposals  may  have 
on  the  ease  of  locating  and  using 
EDGAR  data.  How  much,  if  any, 
expense  would  be  avoided  with  the 
removal  of  the  notary  and  draft  notice 
requirements?  What  are  the  benefits  that 
investors,  financial  analysts,  other 
members  of  the  financial  community, 
applicants,  and  small  business 
investment  company  and  business 
development  company  Regulation  E 
filers  should  realize  from  these 
proposals?  Would  the  proposed 
amendments  help  an  investor  to  gather 
information  about  an  applicant  and  its 
operations?  What  are  the  likely  expected 
initial  and  ongoing  costs  of  these  added 
categories  of  mandated  EDGAR 
submissions?  Are  there  costs  in  addition 
to  those  discussed  above?  Are  there 
unidentified  costs  associated  with  any 
of  the  proposed  amendments  and,  if  so, 
what  are  they? 

We  encourage  commenters  to  identify 
any  costs  or  benefits  associated  with  the 
rule  proposals.  We  also  request  data  to 
quantify  the  costs  and  the  benefits 
identified. 

VII.  Burden  on  Competition;  Promotion 
of  Efficiency,  Competition,  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us,  in  adopting  rules  under  the 
Exchange  Act,  to  consider  the  anti¬ 
competitive  effects  of  any  rules  that  we 
adopt  thereunder.  Furthermore,  Section 
2(b)  of  the  Securities  Act,®®  Section  3(f) 
of  the  Exchange  Act,®®  and  Section 
2(c)  ®^  of  the  Investment  Company  Act 


55  15  U.S.C.  77b(b). 

56  15U.S.C.  78c(f). 

15  U.S.C.  80a-2(c). 


require  us,  when  engaging  in 
rulemaking,  and  considering  or 
determining  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
would  promote  efficiency,  competition, 
and  capital  formation.  In  compliance 
with  our  responsibilities  under  these 
sections,  we  request  comment  on 
whether  the  proposals,  if  adopted, 
would  burden  competition  and  whether 
they  would  promote  efficiency, 
competition,  and  capital  formation.  We 
encourage  commenters  to  provide 
empirical  data  or  other  facts  to  support 
their  views. 

The  proposed  amendments  regarding 
mandated  electronic  filing  of 
applications  and  the  related 
amendments  to  Rule  0-2  and  Regulation 
S-T’s  Rule  201  are  intended  to  simplify 
the  requirements  for  submitting 
applications  and  facilitate  more  efficient 
transmission,  analysis,  storage  and 
retrieval  of  information.  This  should 
improve  the  accessibility  and  usefulness 
of  information  available  to  all  applicants 
and  the  public,  including  those  wishing 
to  request  a  hearing  on  an  application. 

It  may  make  the  investment  products 
offered  by  applicants  more  competitive, 
since  all  applicants  would  have  ready 
access  to  the  applications  of  others.  'The 
proposed  rules  would  also  improve  the 
accessibility  of  information  available  to 
the  public  about  the  operation  of 
investment  companies  and  improve 
investors’  ability  to  make  informed 
investment  decisions.  We  believe  the 
proposed  amendments  would  not 
impose  a  burden  on  competition  and 
would  not  have  an  adverse  impact  on 
capital  formation.  The  proposed 
amendments  regarding  mandated 
electronic  filings  under  Regulation  E  by 
small  business  investment  companies 
and  business  development  companies 
are  intended  to  facilitate  more  efficient 
transmission,  analysis,  storage  and 
retrieval  of  information.  This  should 
improve  the  accessibility  and  usefulness 
of  information  available  for  use  by  filers, 
investors,  and  the  public.  It  may  make 
the  investment  products  offered  by  filers 
more  competitive,  since  aJl  filers  would 
have  immediate  online  access  to 
Regulation  E  filings  of  their  competitors. 
We  believe  that  the  proposed  rules 
would  also  improve  the  accessibility  of 
information  available  to  the  public 
about  the  operation  of  small  business 
investment  companies  and  business 
development  companies  and  thereby 
improve  investors’  ability  to  make 
informed  investment  decisions.  We 
believe  the  proposed  amendments 
would  not  impose  a  burden  on 
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competition  and  would  not  have  an 
adverse  impact  on  capital  formation. 

We  request  comment  on  the  impact 
the  proposed  rule  would  have  on 
efficiency,  competition  and  capital 
formation.  We  request  comment  on 
whether  the  proposed  amendments,  if 
adopted,  would  impose  a  burden  on 
competition  and  whether  they  would 
promote  efficiency,  competition,  and 
capital  formation.  We  also  request 
commenters  to  provide  empirical  data 
and  other  factual  support  for  their  views 
if  possible. 

VIII.  Initial  Regulatory  Flexibility  Act 
Analysis 

This  Initial  Regulatory  Flexibility  Act 
Analysis  (Analysis)  has  been  prepared 
in  accordance  with  5  U.S.C.  603.  It 
relates  to  our  proposed  amendments  to 
add  applications  for  orders  under  the 
Investment  Company  Act  to  the  list  of 
submissions  that  must  be  made 
electronically,  including  proposals  to 
amend  Rule  0-2  and  make  unavailable 
to  applicants  the  provision  for 
temporary  hardship  exemptions  in  Rule 
201  of  Regulation  S-T,  and  to  add 
Regulation  E  filings  to  the  list  of  those 
that  must  be  filed  electronically  through 
EDGAR. 

A.  Reasons  for,  and  Objectives  of, 
Proposed  Amendments 

The  proposals  would  require 
applications  for  orders  under  any 
section  of  the  Investment  Company  Act 
to  be  submitted  electronically  on 
EDGAR.  The  proposed  amendments  to 
Rule  0-2  would  remove  the 
requirements  for  notarization  and 
provision  of  a  draft  notice,  and  the 
proposed  amendments  to  Rule  201  of 
Regulation  S-T  would  make 
applications  ineligible  for  temporary 
hardship  exemptions.  We  make  these 
proposals  because  the  absence  of  an 
electronic  system  for  submitting 
applications  for  orders  limits  the 
usefulness  of  the  information  collect-^d. 

The  proposals  would  add  Regulation 
E  filings  made  by  small  business 
investment  companies  and  business 
development  companies  to  the  list  of 
those  that  must  be  filed  electronically 
through  EDGAR.  We  also  make  this 
proposal  because  the  absence  of  an 
electronic  system  for  submitting 
Regulation  E  filings  limits  the 
usefulness  of  the  information  collected. 

B.  Legal  Basis 

We  are  proposing  amendments  to 
Rules  101,  and  201  of  Regulation  S-T 
and  Rule  0-2  under  the  Investment 
Company  Act  pursuant  to  authority  set 
forth  in  Sections  6,  7,  8, 10  and  19(a)  of 
the  Securities  Act  [15  U.S.C.  77f,  77g, 


77h,  77j,  and  77s(a)],  Sections  3,  12,  13, 
14, 15(d),  23(a)  and  35A  of  the  Exchange 
Act  [15  U.S.C.  78c,  781,  78m,  78n, 

78o(d),  78w(a),  and  7811],  and  Sections 
8,  30,  31  and  38  of  the  Investment 
Company  Act  [15  U.S.C.  80a-8,  80a-29, 
80a-30,  and  80a-37]. 

C.  Small  Entities  Subject  to  the  Rule 

For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year.-^'*  Approximately  164  registered 
investment  companies  meet  this 
definition.  Approximately  51  business 
development  companies  may  be 
considered  small  entities.'’"  We  estimate 
that  few,  if  any,  separate  accounts 
registered  on  Form  N-3,  N— 4,  or  N-6  are 
small  entities.®^ 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  amendments  would 
require  applicants  to  submit  requests  for 
orders  and  small  business  investment 
companies  and  business  development 
companies  to  submit  Regulation  E 
filings  electronically  on  the  EDGAR 
system.  The  Commission  estimates 
some  one-time  formatting  and  ongoing 
burdens  that  would  be  imposed  on  all 
applicants  and  Regulation  E  filers, 
including  those  that  are  small  entities. 
We  note,  however,  that  all  Regulation  E 
filers  and  many  applicants  currently 
make  other  filings  on  EDGAR. 
Furthermore,  we  believe  that  non¬ 
investment  company  applicants  would 
have  no  greater  burden  than  that  of 
those  filers  of  Section  16  reports  or 
Schedules  13D  and  13G®^  who  would 
not  otherwise  make  EDGAR  filings  and 

Rule  O-lO(a)  under  the  Investment  Company 
Act  [17  CFR  240.0-10(a)l. 

The  estimated  number  of  reporting  investment 
companies  that  may  be  considered  small  entities  is 
based  on  December  2006  data  from  the 
Commission’s  EDGAR  database  and  a  third-party 
data  provider. 

•’“This  estimate  is  based  on  analysis  by  the 
Division  of  Investment  Management  staff  of 
information  from  databases  compiled  by  third-party 
information  providers,  including  Morningstar,  Inc. 
and  Lipper  Inc. 

“’This  estimate  is  based  on  figures  compiled  by 
the  Division  of  Investment  Management  staff 
regarding  separate  accounts  registered  on  Forms  N- 
3,  N-4,  and  N-6.  In  determining  whether  an 
insurance  company  separate  account  is  a  small 
entity  for  purposes  of  the  Regulatory  Flexibility  Act, 
the  assets  of  insurance  company  separate  accounts 
are  aggregated  with  the  assets  of  their  sponsoring 
insurance  companies.  Rule  0-1 0(b)  under  the 
Investment  Company  Act  [17  CFR  270.0-10(b)). 

“2  17  CFR  240.13d-101  and  13d-102. 


that  the  electronic  submission  should 
create  only  a  de  minimis  burden. 

There  would  be  no  change  in 
reporting  or  recordkeeping 
requirements.  The  proposed 
amendments  to  Rule  0-2  would  reduce 
compliance  requirements  to  the  extent 
that  they  would  remove  the 
requirements  for  notarization  of  the 
application  and  provision  of  a  draft 
notice  with  the  application. 

We  solicit  comment  on  the  effect  the 
proposed  amendments  would  have  on 
small  entities. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  amendments. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  amendments,  the  Commission 
considered  the  following  alternatives:  (i) 
The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  amendments  for  small 
entities;  (iii)  the  use  of  performance 
rather  than  design  standards;  and  (iv)  an 
exemption  from  coverage  of  the 
proposed  amendments,  or  any  part 
thereof,  for  small  entities. 

The  Commission  believes  at  the 
present  time  that  special  compliance  or 
reporting  requirements  for  small 
entities,  or  an  exemption  from  coverage 
for  small  entities,  would  not  be 
appropriate  or  consistent  with  investor 
protection.  Different  requirements  for 
applicants  or  Regulation  E  filers  that  are 
small  entities  could  make  it  more 
difficult  for  the  public  to  locate 
Commission  filings  and  disclosure 
documents  for  these  applicants.  We 
believe  it  is  important  that  the  benefits 
resulting  from  the  proposal  be  provided 
to  the  public  for  all  applications  and 
Regulation  E  filings,  not  just  the  ones 
from  those  that  are  not  considered  small 
entities. 

We  have  endeavored  throughout  the 
proposed  amendments  to  minimize  the 
regulatory  burden  on  all  applicants  and 
Regulation  E  filers,  including  small 
entities,  while  meeting  our  regulatory 
objectives.  Small  entities  should  benefit 
from  the  Commission’s  reasoned 
approach  to  the  proposed  amendments 
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to  the  same  degree  as  others.  The 
Commission  preliminarily  believes  that 
further  clarification,  consolidation,  or 
simplification  of  the  proposals  for  those 
that  are  small  entities  would  be 
inconsistent  with  the  Commission’s 
concern  for  investor  protection.  Further 
clarification,  consolidation,  or 
simplification  of  the  proposals  for  those 
that  are  small  entities  would  result  in 
less  information  available  for  them. 
Similarly,  we  preliminarily  conclude 
that  using  performance  rather  than 
design  standards  would  not  be 
consistent  with  our  statutory  mandate  of 
investor  protection.  We  believe  that  the 
standard  provided  in  the  proposal 
(EDGAR  filing)  is  already  sufficiently 
clear  and  appropriately  simple.  A  major 
goal  of  making  these  mandatory  EDGAR 
submissions  is  a  more  complete  and 
searchable  EDGAR  database  of  filings; 
we  do  not  believe  that  there  is  a 
comparable  performance  standard  that 
would  achieve  this  goal. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  this  analysis. 
Comment  is  specifically  requested  on 
the  number  of  small  entities  that  would 
be  affected  by  the  proposed 
amendments  and  the  likely  impact  of 
the  proposals  on  small  entities. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  These  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Act 
Analysis  if  the  proposed  rule 
amendments  are  adopted,  and  will  be 
placed  in  the  same  public  file  as 
comments  on  the  proposal. 

IX.  Paperwork  Reduction  Act 

The  proposed  rule  amendments 
contain  “collection  of  information” 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
(“PRA”).®-^  We  are  submitting  the 
proposed  collection  of  information  to 
the  Office  of  Management  and  Budget 
(“OMB”)  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 

An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

A.  Rule  0-2 

The  title  for  the  collection  of 
information  is  “General  Requirements  of 


Papers  and  Applications.”  Provision 
of  information  under  the  rule  is 
necessary  to  obtain  a  benefit.  The 
information  is  not  kept  confidential. 
Respondents  to  the  collection  are 
applying  for  orders  of  the  Commission 
under  the  Investment  Company  Act. 
Applicants  for  orders  under  the 
Investment  Company  Act  can  include 
registered  investment  companies, 
affiliated  persons  of  registered 
investment  companies,  and  issuers 
seeking  to  avoid  investment  company 
status,  among  other  entities.®'*  The 
Commission  uses  the  information 
required  by  rule  0-2  to  decide  whether 
the  applicant  should  be  deemed  to  be 
entitled  to  the  action  requested  by  the 
application.  The  proposed  amendments 
to  rule  0—2  would  eliminate  the 
requirement  to  have  verifications  of 
applications  and  statements  of  facts 
made  in  connection  with  applications 
notarized  ®®  and  would  eliminate  the 
requirement  that  applicants  include 
draft  notices  as  exhibits  to 
applications.®^ 

Burden  Estimate  for  Rule  0-2 

Applicants  file  applications  as  they 
deem  necessary.  The  Commission 
receives  approximately  125  applications 
per  year  under  the  Investment  Company 
Act  of  1940.  Although  each  application 
typically  is  submitted  on  behalf  of 
multiple  entities,  the  entities  in  the  vast 
majority  of  cases  are  related  companies 
and  are  treated  as  a  single  applicant  for 
purposes  of  this  analysis. 

Much  of  the  work  of  preparing  an 
application  is  performed  by  outside 
counsel.  The  cost  outside  counsel 
charges  applicants  depends  on  the 
complexity  of  the  issues  covered  by  the 
application  and  the  time  required  for 
preparation.  Based  on  conversations 
with  applicants  and  attorneys,  the  cost 
ranges  from  approximately  $7,000  for 
preparing  a  well-precedented,  routine 
application  to  approximately  $80,000  to 
prepare  a  complex  and/or  novel 
application.  We  estimate  that  the 
Commission  receives  20  of  the  most 
time-consuming  applications  annually. 


Rule  0-2  is  a  collection  of  information 
currently  in  use  without  a  control  number.  We  are 
submitting  the  rule  to  OMB  for  approval  under  the 
PRA. 

There  are  several  sections  of  the  Investment 
Company  Act  pursuant  to  which  entities  may  make 
applications  for  relief.  Section  6(c)  provides  the 
Commission  with  authority  to  exempt  persons, 
securities  or  transactions  from  any  provision  of  the 
Investment  Company  Act,  or  the  regulations 
thereunder,  if  and  to  the  extent  that  such  exemption 
is  in  the  public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of  the 
Investment  Company  Act. 

See  Rule  0-2(d). 

See  Rule  0-2(g). 


80  applications  of  medium  difficulty, 
and  25  of  the  least  difficult  applications. 
This  distribution  gives  a  total  estimated 
annual  cost  burden  to  applicants  of 
filing  all  applications  of  $5,255,000  [(20 
X  $80,000)  +  (80  X  $43,500)  +  (25  x 
$7,000)]. 

In  addition,  based  on  conversations 
with  applicants,  we  estimate  that  in- 
house  counsel  would  spend  from  ten  to 
fifty  hours  helping  to  draft  and  review 
an  application.  We  estimate  a  total 
annual  hour  burden  to  all  respondents 
of  3,650  hours  (50  hours  x  20 
applications)  +  (30  hours  x  80 
applications)  (10  hours  x  25 
applications).  We  are  proposing  to 
decrease  the  burden  associated  with  the 
existing  collection  of  information  for 
Rule  0-2  to  reflect  the  proposed 
amendments.  The  proposed 
amendments  to  Rule  0-2  would,  if 
adopted,  eliminate  the  requirement  to 
have  verifications  of  applications  and 
statements  of  facts  made  in  connection 
with  applications  notarized.  The  notary 
service  would  be  provided  by  a 
secretary  or  similar  administrative 
employee  of  the  applicant  or  the  outside 
counsel  preparing  the  application  and 
would  represent  a  negligible  cost  or 
hour  burden  to  the  applicant,  so 
elimination  of  the  notarization 
requirement  would  not  be  likely  to 
decrease  the  burden  measurably. 

The  proposed  amendments  would 
also  eliminate  the  requirement  that 
applicants  include  proposed  notices  as 
exhibits  to  applications.  A  proposed 
notice  is  merely  a- summary  of  the 
statements  in  the  application.  We 
estimate  that  preparation  of  the 
proposed  notice  by  outside  counsel 
represents  approximately  1%  of  the  cost 
of  preparing  an  application.  Elimination 
of  this  requirement  would  reduce  the 
estimated  cost  burden  by  approximately 
$52,550  (1%  of  $5,255,000).  The 
proposed  amendments  will  not  change 
the  hour  burden. 

If  the  proposed  amendments  are 
adopted,  we  estimate  the  total  reduction 
in  tbe  burden  would  be  approximately 
$52,550. 

B.  Regulation  S-T 

The  title  for  the  collection  of 
information  is  “General  Rules  and 
Regulations  for  Electronic  Filing.” 

(OMB  Control  No.  3235-0424).  The 
purpose  of  Regulation  S-T  is  to 
implement  the  Commission’s  EDGAR 
system.  The  EDGAR  system  enables  the 
Commission  to  receive,  store,  process 
and  disseminate  information  filed  with 
the  Commission  under  the  provisions  of 
the  federal  securities  laws.  The 
Commission’s  forms  and  rules  require 
filings  that  make  information  available 


®3  44  U.S.C.  3501  etseq. 
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to  the  investing  public  and  that  permit 
the  Commission  to  verify  compliance 
with  the  federal  securities  laws. 
Electronic  filing  improves  the 
availability  to  the  public  and  to  the 
Commission  of  information  filed  with 
the  Commission.  Regulation  S-T 
specifies  the  requirements  that  govern 
the  electronic  submission  of  documents 
to  the  Commission.  Provision  of  the 
information  required  by  the  Regulation 
is  mandatory.  Responses  are  not  kept 
confidential. 

Burden  Estimate  for  Regulation  S-T 

The  proposed  amendments  to 
Regulation  S-T  would  revise  rule  101 
under  Regulation  S-T  to  require 
electronic  filing  of  applications  for 
orders  of  the  Commission  under  the 
Investment  Company  Act  and  of  forms 
required  by  Regulation  E  under  the 
Securities  Act  of  1933.  The  burden 
associated  with  the  filing  of  applications 
under  rule  0-2,  as  proposed  to  be 
amended,  will  be  reflected  in  the 
collection  of  information  entitled 
“General  Requirements  of  Papers  and 
Applications.”  We  are  not  proposing  to 
amend  Regulation  E.  The  burden 
associated  with  the  filing  of  documents 
required  by  Regulation  E  is  reflected  in 
the  collections  of  information  required 
by  Regulation  E,  and  will  not  change  as 
a  result  of  the  proposed  amendments  to 
Regulation  S-T. 

We  are  also  proposing  to  amend  rule 
201  under  Regulation  S-T,  which 
governs  temporary  hardship  exemptions 
from  electronic  filing.  Rule  201  is  part 
of  Regulation  S-T  and  does  not  impose 
any  burden  on  respondents  separate 
from  Regulation  S-T.  The  proposed 
amendments  to  rule  201  will  not  change 
the  burden  of  Regulation  S-T.  The 
Paperwork  Reduction  Act  requires  that 
we  obtain  0MB  approval  for  a  collection 
of  information,  whether  the  collection 
has  a  burden  or  not.  Regulation  S-T  is 
a  collection  of  information  with  no 
burden  to  respondents.  OMB  requires  us 
to  assign  a  burden  of  one  hour  to 
Regulation  S-T  and  to  indicate  that  the 
Regulation  has  one  respondent  so  the 
automated  OMB  system  w'ill  be  able  to 
handle  approval  of  the  Regulation.  OMB 
has  already  approved  a  burden  of  one 
hour  for  one  respondent  to  the 
Regulation. 

C.  Form  ID 

The  Commission  estimates  that  each 
year  a  small  number  of  applicants 
would  need  to  file  a  Form  ID  (OMB 
Control  Number  3235-0328)  with  the 
Commission  in  order  to  gain  access  to 
EDGAR.  Form  ID  is  used  to  request  the 
assignment  of  access  codes  to  file  on 
EDGAR.  Most  applicants  would  not 


need  to  file  a  Form  ID  because  any 
applicant  that  has  made  at  least  one 
filing  with  the  Commission  since  2002 
has  been  entered  into  the  EDGAR 
system  by  the  Commission  and  would 
not  need  to  file  Form  ID  to  file 
electronically  on  EDGAR.  However, 
applicants  that  have  never  made  a  filing 
with  the  Commission  would  need  to  file 
Form  ID. 

The  Commission  estimates  that  it 
would  receive  approximately  10  Form 
IDs  a  year  under  the  proposed 
amendments.  This  number  fits  within 
the  current  number  of  respondents  that 
file  a  Form  IDs  each  year  because  the 
actual  number  of  Forms  ID  the 
Commission  receives  is  less  than  the 
current  estimate. 

D.  Request  for  Comments 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  as  to: 

(i)  Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  Commission’s 
estimate  of  the  burden  of  the  proposed 
collections  of  information;  (iii)  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  whether  there  are 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

The  Commission  has  submitted  the 
proposed  collections  of  information  to 
OMB  for  approval.  Persons  submitting 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Nancy  M.  Morris, 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,’ DC  20549-0609,  with 
reference  to  File  No.  S7-25-07. 

Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-25- 
07,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549.  As  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication,  a 
comment  to  OMB  is  best  assured  of 


having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

X.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,*^”  a  rule  is  “major”  if  it  results  or 
is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment,  or  innovation. 

We  request  comment  on  and 
information  regarding  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis.  In 
particular,  comments  should  address 
whether  the  proposed  changes,  if 
adopted,  would  have  a  $100,000,000 
annual  effect  on  the  economy,  cause  a 
major  increase  in  costs  or  prices,  or  have 
a  significant  adverse  effect  on 
competition,  investment,  or  innovation. 
We  request  that  commenters  provide 
empirical  data  to  support  their  views. 

XI.  Statutory  Basis 

We  propose  the  rule  amendments 
outlined  above  under  Sections  6,  7,  8, 

10  and  19(a)  of  the  Securities  Act  [15 
U.S.C.  77f,  77g,  77h,  77j,  and  77s(a)], 
Sections  3,  12,  13,  14,  15(d),  23(a)  and 
35A  of  the  Exchange  Act  [15  U.S.C.  78c, 
781,  78m,  78n,  78o(d),  78w(a),  and  78/7], 
and  Sections  8,  30,  31  and  38  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-8,  80a-29,  80a-30,  and  80a-37]. 

List  of  Subjects 
1 7  CFR  Part  232 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Proposed  Rule  Amendments 
In  accordance  with  the  foregoing. 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  part  232 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77), 
77s(a),  77sss(a),  78c(b),  78l,  78m,  78n,  78o(d), 
78w(a),  7811(d),  80a-8,  80a-29,  80a-30,  80a- 
37,  and  7201  et  seq.;  and  18  U.S.C.  1350. 

•k  ic  ic  it  ie 


6“  Pub.  L.  104-21,  title  II,  110  Slat.  857  (1996). 
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2.  Section  232.101  is  amended  by: 

a.  Revising  paragraphs  (a)(l){iv)  and 
(v),  the  introductory  text  of  paragraph 
(a)(2),  paragraph  (a)(2)(i),  the  first 
sentence  of  paragraph  (a)(3),  and 
paragraph  (c)(6);  and 

b.  Removing  and  reserving  paragraph 

(c)(ll). 

The  revisions  read  as  follows: 

§232.101  Mandated  electronic 
submissions  and  exceptions. 

(а)  *  *  * 

(1)  *  *  * 

(iv)  Documents  filed  with  the 
Commission  pursuant  to  sections  8,  17, 
20,  23(c),  24(b),  24(e),  24(f),  and  30  of 
the  Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-17,  80a-20,  80a-23(c),  80a- 
24(b),  80a-24(e),  80a-24(f),  and  80a-29) 
and  any  application  for  an  order  under 
any  section  of  the  Investment  Company 
Act  (15  U.S.  C.  80a-l  et  seq.); 

(v)  Documents  relating  to  offerings 
exempt  from  registration  under  the 
Securities  Act  filed  with  the 
Commission  pursuant  to  Regulation  E 
(§§230.601-230.610a  of  this  chapter); 

*  *  *  ★  * 

(2)  The  following  amendments  to 
filings  and  applications,  including  any 
related  correspondence  and 
supplemental  information  except  as 
otherwise  provided,  shall  be  submitted 
as  follows: 

(i)  Any  amendment  to  a  filing  or 
application  submitted  by  or  relating  to 
a  registrant  or  an  applicant  that  is 
required  to  file  electronically,  including 
any  amendment  to  a  paper  filing  or 
application,  shall  be  submitted  in 
electronic  format; 

***** 

(3)  Supplemental  information, 
including  documents  related  to 
applications  under  any  section  of  the 
Investment  Company  Act,  shall  be 
submitted  in  electronic  format  except  as 
provided  in  paragraph  (c)(2)  of  this 
section.  *  *  * 

***** 

(c)  *  *  * 

(б)  Except  as  provided  in  paragraph 
(a)(l)(v)  of  this  section,  filings  relating 
to  offerings  exempt  from  registration 
under  the  Securities  Act,  including 
filings  made  pursuant  to  Regulation  A 
(§§  230.251-230.263  of  this  chapter)  and 
Regulation  D  (§§  230.501-230.506  of 
this  chapter),  as  well  as  filings  on  Form 
144  (§§  239.144  of  this  chapter)  where 
the  issuer  of  the  securities  is  not  subject 
to  the  reporting  requirements  of  section 
13  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m  or  78o(d),  respectively); 
***** 

3.  Amend  §  232.201  by  revising 
paragraph  (a)  introductory  text. 


§232.201  Temporary  hardship  exemption. 

(a)  If  an  electronic  filer  experiences 
unanticipated  technical  difficulties 
preventing  the  timely  preparation  and 
submission  of  an  electronic  filing  other 
than  a  Form  3  (§  249.103  of  this 
chapter),  a  Form  4  (§  249.104  of  this 
chapter),  a  Form  5  (§  249.105  of  this 
chapter),  a  Form  ID  (§§  239.63,  249.446, 
269.7  and  274.402  of  this  chapter),  a 
Form  TA-1  (§  249.100  of  this  chapter), 
a  Form  TA-2  (§  249.102  of  this  chapter), 
a  Form  TA-W  (§  249.101  of  this 
chapter),  or  an  application  for  an  order 
under  any  section  of  the  Investment 
Company  Act  (15  U.S.C.  80a-l  et  seq.), 
the  electronic  filer  may  file  the  subject 
filing,  under  cover  of  Form  TH 
(§§239.65,  249.447,  269.10  and  274.404 
of  this  chapter),  in  paper  format  no  later 
than  one  business  day  after  the  date  on 
which  the  filing  was  to  be  made. 
***** 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

4.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  and  80a-39,  unless  otherwise 
noted. 

***** 

5.  Amend  §270.0-2  by: 

a.  Removing  the  last  sentence  in 
paragraph  (b); 

b.  Revising  paragraph  (d); 

c.  Removing  paragraph  (g); 

d.  Redesignating  paragraph  (h)  as 
paragraph  (g);  and 

e.  Removing  the  authority  citation 
following  the  section. 

The  revision  reads  as  follows: 

§  270.0-2  General  requirements  of  papers 
and  applications. 

***** 

(d)  Verification  of  applications  and 
statements  of  fact.  Every  application  for 
an  order  under  any  provision  of  the  Act, 
for  which  a  form  with  instructions  is  not 
specifically  prescribed  and  every 
amendment  to  such  application,  and 
every  statement  of  fact  formally  filed  in 
support  of,  or  in  opposition  to,  any 
application  or  declaration  shall  be 
verified  by  the  person  executing  the 
same.  An  instrument  executed  on  behalf 
of  a  corporation  shall  be  verified  in 
substantially  the  following  form,  but 
suitable  changes  may  be  made  in  such 
form  for  other  kinds  of  companies  and 
for  individuals: 

The  undersigned  states  that  he  or  she 

has  duly  executed  the  attached _ 

dated  _ ,  20 _ for  and  on  behalf 

of  (name  of  company);  that  he  or  she  is 
(title  of  officer)  of  such  company;  and 


that  all  action  by  stockholders, 
directors,  and  other  bodies  necessary  to 
authorize  the  undersigned  to  execute 
and  file  such  instrument  has  been  taken. 
The  undersigned  further  states  that  he 
or  she  is  familiar  with  such  instrument, 
and  the  contents  thereof,  and  that  the 
facts  therein  set  forth  are  true  to  the  best 
of  his  or  her  knowledge,  information 
and  belief. 

n  _ 

(Signature) 

***** 

By  the  Commission. 

Dated:  November  1,  2007. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-21911  Filed  11-8-07;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-127770-07] 

RIN  1545-BG77 

Modifications  of  Commercial  Mortgage 
Loans  Held  by  a  Real  Estate  Mortgage 
Investment  Conduit  (REMIC) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  that  would  expand 
the  list  of  permitted  loan  modifications 
to  include  certain  modifications  of 
commercial  mortgages.  Changes  to  the 
regulations  are  necessary  to  better 
accommodate  evolving  commercial 
mortgage  industry  practices.  These 
changes  will  affect  lenders,  borrowers, 
servicers,  and  sponsors  of 
securitizations  of  mortgages  in  REMICs. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  February  7,  2008. 
ADDRESSES:  Send  submissions  to: 
CC:PA;LPD:PR  (REG-127770-07),  room 
5203,  Internal  Revenue  Service,  PO  Box 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand- 
delivered  Monday  through  Friday 
between  tbe  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:LPD:PR  (REG-127770-07), 
Gdurier’s  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 

NW.,  Washington,  DC,  or  sent 
electronically  via  the  Federal 
eRulemaking  Portal  at 
www.reguIations.gov  (IRS  REG-127770- 
07). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Diana  Imholtz  or  Susan  Thompson 
Baker,  (202)  622-3930;  concerning 
submissions  of  comments  and  requests 
for  a  public  hearing,  Kelly  D.  Banks, 

(202)  622-7180  (not  toll  free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
SE:W:CAR:MP:T:T:SP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
January  8,  2008. 

Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.860G- 
2(b)(7).  This  information  is  required  in 
order  to  show  that  modifications  to 
mortgages  permitted  by  the  proposed 
regulation  will  not  cause  the  modified 
mortgage  to  cease  to  be  a  qualified 
mortgage.  The  collection  of  information 
is  voluntary  to  obtain  a  benefit.  The 
likely  respondents  are  businesses  or 
other  for-profit  institutions. 

Estimated  total  annual  reporting 
burden:  3000  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  8. 


Estimated  annual  frequency  of 
responses:  1. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  under 
section  860G  of  the  Internal  Revenue 
Code  (Code).  The  REMIC  provisions 
under  sections  860A  through  860G 
provide  for  a  pass-through  vehicle  that 
issues  multiple  classes  of  interests  in 
pools  of  residential  and  commercial 
mortgage  loans.  All  income  from  the 
mortgage  loans  in  the  REMIC  is  taxed  to 
the  holders  of  the  regular  and  residual 
interests  in  the  REMIC.  Among  the  ' 
requirements  for  qualification  are  that 
the  mortgage  loans  held  by  the  REMIC 
must  consist  of  “qualified  mortgages” 
that  are  principally  secured  by  an 
interest  in  real  property.  All  loans  must 
be  acquired  on  the  startup  day  of  the 
REMIC  or  within  three  months 
thereafter,  except  that  the  REMIC  may 
exchange  a  defective  loan  for  a 
“qualified  replacement  mortgage”  for  up 
to  two  years. 

Section  1.860G-2  (b)(1)  of  the  Income 
tax  regulations  (the  regulations) 
provides  that,  subject  to  certain 
exceptions  described  in  §  1.860G- 
2(b)(3),  if  an  obligation  is  significantly 
modified,  then  the  modified  obligation 
is  treated  as  one  that  was  newly  issued 
in  exchange  for  the  unmodified 
obligation  that  it  replaced.  If  such  a 
significant  modification  occurs  after  the 
obligation  has  been  contributed  to  the  * 
REMIC  and  the  modified  obligation  is 
not  a  qualified  replacement  mortgage, 
the  modified  obligation  will  not  be  a 
qualified  mortgage  and  the  deemed 
disposition  of  the  unmodified  obligation 
will  be  a  prohibited  transaction  under 
section  860F(a)(2).  Section  1.860G- 
2(b)(2)  defines  a  “significant 
modification”  as  any  change  in  the 
terms  of  an  obligation  that  would  be 
treated  as  an  exchange  of  obligations 
under  section  1001  and  the  related 
regulations.  The  treatment  of  specific 
loan  modifications  as  deemed 
exchanges  is  addressed  in  §  1.1001-3. 
Section  1.1001-3  defines  a  loan 
modification  and  provides  that  a 


modification  that  is  significant  will  be 
treated  as  a  deemed  exchange  of  the 
original  loan  for  a  new  loan. 

Section  1.860G-2(b)(3)  of  the 
regulations  sets  forth  four  types  of  loan 
modifications  that  are  expressly 
permitted  without  regard  to  the  section 
1001  modification  rules.  The  four 
permitted  modifications  are:  (i)  Changes 
in  the  terms  of  the  obligation  occasioned 
by  default  or  a  reasonably  foreseeable 
default;  (ii)  assumption  of  the 
obligation;  (iii)  waiver  of  a  due-on-sale 
clause  or  a  due  on  encumbrance  clause; 
and  (iv)  conversion  of  an  interest  rate  by 
a  mortgagor  pursuant  to  the  terms  of  a 
convertible  mortgage. 

The  present  REMIC  regulations  were 
adopted  in  1992  at  a  time  when  the 
mortgage-backed  securities  market 
involved  primarily  residential  mortgage 
loans.  Since  that  time,  the  securitization 
of  commercial  mortgage  loans  has 
become  more  common.  The  four  types 
of  modifications  that  are  expressly 
permitted  without  regard  to  the  section 
1001  modification  rules  cover  the  most 
common  changes  affecting  residential 
mortgage  loans,  but  may  not  cover  the 
range  of  likely  changes  in  commercial 
mortgage  loans. 

In  Notice  2007-17,  IRB  2007-12,  the 
IRS  and  Treasury  Department  solicited 
input  on  whether  the  present  REMIC 
regulations  should  be  amended  to 
permit  additional  types  of  modifications 
incurred  in  connection  with  the 
commercial  mortgage  loans.  In  response 
to  Notice  2007-17,  the  IRS  and  Treasury 
Department  received  three  comments. 
See§601.601(d)(2)(ii)(b). 

The  first  comment  set  forth  a  proposal 
to  add  six  new  types  of  permissible 
modifications:  (1)  A  modification  that 
releases,  adds,  substitutes  or  otherwise 
alters  any  portion  of  the  collateral  for, 
a  guarantee  of,  or  other  form  of  credit 
enhancement  for  the  obligation,  whether 
recourse  or  nonrecourse  (other  than  an 
alteration  that  causes  the  obligation  not 
to  be  principally  secured  by  an  interest 
in  real  property);  (2)  a  change  in  the 
obligation  from  recourse  (or 
substantially  all  recourse)  to 
nonrecourse  (or  substantially  all 
nonrecourse),  or  vice  versa;  (3)  a  change 
in  the  date  on  which  the  obligation  may 
be  prepaid  or  defeased  in  whole  or  in 
part,  or  addition  of  a  defeasance 
provision;  (4)  substitution  of  a  new 
obligor  or  addition  or  deletion  of  a  co¬ 
obligor  on  the  obligation;  (5)  imposition 
or  waiver  of  a  prepayment  penalty  or 
other  fee;  and  (6)  a  change  of  the 
principal  payment  schedule  of  a  loan 
following  a  voluntary  or  involuntary 
prepayment  of  principal.  The  second 
comment  set  forth  a  proposal  to  add  two 
new  types  of  permissible  modifications 
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relating  to  changes  in  collateral  and 
defeasance  that  are  substantially  similar 
to  proposals  (1)  and  (3)  of  the  first 
comment.  In  addition,  the  second 
comment  set  forth  a  proposal  to  revise 
the  existing  exception  for  assumptions 
of  the  obligation  to  include  any 
substitution  of  a  guarantor  for  a 
guarantee  on,  or  other  form  of  credit 
enhancement  for,  an  obligation.  The 
first  and  second  comments  also  set  forth 
examples  of  the  most  common  changes 
to  commercial  loans  requested  by 
commercial  borrowers  to  assist  the  IRS 
and  Treasury  Department  in 
understanding  the  particular  business 
need  served  by  each  proposed 
modification. 

Finally,  tHe  third  comment  requested 
that  the  IRS  and  Treasury  Department 
consider  a  prior  proposal  advocating  a 
new  standard  to  measure  materiality  for 
modifications  to  loans  held  by  a  REMIC. 
Rather  than  adding  specific  types  of 
loan  modifications  to  the  list  of 
permitted  modifications,  the  prior 
proposal  recommended  that  the  REMIC 
regulations  be  revised  to  provide  that 
any  change  in  the  terms  of  a  qualified 
mortgage  will  not  cause  it  to  cease  to  be 
a  qualified  mortgage  so  long  as  the 
change  does  not  increase  the  principal 
amount  or  extend  the  maturity  of  the 
mortgage. 

IRS  and  Treasury  Department 
personnel,  including  personnel  from 
Large  &  Mid-Size  Business  (LMSB)  and 
LMSB  Division  Counsel,  reviewed  all 
comments  and  met  with  certain  of  the 
submitting  parties  to  explore  the 
proposals  and  the  analysis  supporting 
those  proposals.  After  consideration  of 
all  comments  received,  the  IRS  and 
Treasury  Department  believe  that  it  is 
appropriate  at  this  time  to  propose 
amendments  to  the  REMIC  regulations 
to  permit  certain  additional  types  of 
modifications  to  commercial  mortgages. 

Explanation  of  Provisions 

1.  General 

^  The  proposed  regulations  are 
intended  to  address  the  concerns  raised' 
by  the  commercial  real  estate  industry 
that  the  existing  REMIC  regulations  do 
not  adequately  accommodate  legitimate 
business  practices  existing  in  the 
commercial  mortgage  securitization 
market.  Submitting  parties  have 
indicated  that  the  real  property  that 
secures  a  commercial  mortgage  loan  is 
typically  an  active,  income-generating, 
business  property  of  the  commercial 
loan  borrower.  Thus,  in  contrast  to 
residential  mortgage  loans,  there  is  a 
greater  need  to  make  ongoing  changes  to 
the  terms  of  a  commercial  mortgage 
loan.  For  example,  a  borrower  may 


request  a  release  of  a  parcel  of  land  from 
the  lien  of  the  mortgage  to  either  sell  or 
develop  the  land.  Although  the 
mortgage  continues  to  be  principally 
secured  by  an  interest  in  real  property 
following  the  release,  such  a  change 
under  the  existing  REMIC  regulations 
might  cause  the  mortgage  to  cease  to  be 
a  qualified  mortgage. 

The  legislative  history  indicates  that 
REMICs  “should  be  flexible  enough  to 
accommodate  most  legitimate  business 
concerns  while  preserving  the  desired 
certainty  of  income  tax  treatment.”  S. 

Rep.  No.  99-313,  99th  Cong.,  2d  Sess., 
at  792.  The  legislative  history  also 
indicates  that  a  REMIC,  to  preserve  its 
tax  status,  must  consist  of  a 
substantially  fixed  pool  of  real  estate 
mortgages  and  related  assets  and  have 
“no  powers  to  vary  the  composition  of 
its  mortgage  assets.”  S.  Rep.  No.  99-313, 
99th  Cong.,  2d  Sess.,  at  791-792. 
Accordingly,  the  proposed  regulations 
are  intended  to  strike  a  balance  between 
accommodating  the  legitimate  business 
concerns  of  the  commercial  real  estate 
industry  with  the  requirement  that  a 
REMIC  remain  a  substantially  fixed  pool 
of  mortgages  and  not  be  engaged  in  an 
active  lending  business. 

In  weighing  the  business  needs  of  the 
industry  against  Congressional  intent 
that  a  REMIC  consist  of  a  fixed  pool  of 
qualified  mortgages  that  are  principally 
secured  by  real  property  and  whose 
income  can  be  accurately  calculated  as 
of  the  startup  day,  the  IRS  and  Treasury 
Department  applied  four  core  concepts 
to  each  of  the  proposed  modifications. 
First,  to  minimize  changes  to  REMIC 
cash  flows  after  the  startup  day,  the  IRS 
and  Treasury  Department  analyzed 
whether  a  particular  modification 
would  be  likely  to  produce  any 
significant  gain  or  loss  to  the  REMIC. 
Second,  the  IRS  and  Treasury 
Department  considered  whether  a 
mortgage  loan,  if  permitted  to  be 
modified  as  requested  by  submitting 
parties,  would  remain  principally 
secured  by  real  property  after  the 
modification.  Third,  the  IRS  and 
Treasury  Department  examined  the 
ability  of  the  IRS  to  review  and 
administer  compliance  with  the 
requirements  of  a  particular 
modification.  Finally,  the  IRS  and 
Treasury  Department  considered  the 
business  needs  indicated  by  the 
industry  for  a  borrower  requesting  a 
particular  modification  to  the  terms  of 
the  loan  and  whether  that  business  need 
w5s  adequately  addressed  by  the  current 
regulations. 

2.  Proposed  Modifications 
In  applying  the  four  core  concepts, 
the  IRS  and  Treasury  Department 


determined  that  proposals  relating  to 
changes  in  collateral,  guarantees  and 
credit  enhancement  of  an  obligation  and 
changes  to  the  recourse  nature  of  an 
obligation  should  be  added  to  the  list  of 
permitted  exceptions  under  section 
860G  to  the  section  1001  modification 
rules.  These  changes  would  be 
permitted  so  long  as  the  obligation 
continues  to  be  principally  secured  by 
an  interest  in  real  property.  The 
proposed  regulations  also  would  clarify 
that  a  release  of  a  lien  on  real  property 
collateral  securing  a  mortgage  does  not 
disqualify  a  mortgage  so  long  as  the 
mortgage  continues  to  be  principally 
secured  by  an  interest  in  real  property 
after  giving  effect  to  any  releases, 
substitutions,  additions  or  other 
alterations  to  the  collateral. 

Section  1.860G-2(a){l)  of  the  current 
regulations  provides  that  an  obligation 
is  principally  secured  by  an  interest  in 
real  property  if  the  fair  market  value  of 
the  real  property  that  secures  the 
obligation  equals  at  least  80  percent  of 
the  adjusted  issue  price  of  the 
obligation.  The  current  regulations 
require  the  80-percent  test  to  be  satisfied 
either  at  the  time  the  obligation  was 
originated  or  at  the  time  the  sponsor 
contributes  the  obligation  to  the  REMIC. 
To  ensure  that  a  modified  mortgage  loan 
continues  to  be  principally  secured  by 
an  interest  in  real  property,  the 
proposed  regulations  require  the  80- 
percent  test  to  be  satisfied  at  the  time 
the  mortgage  loan  is  modified  as 
determined  by  an  appraisal  performed 
by  an  independent  appraiser. 

To  support  their  proposals, 
commentators  provided  examples  of 
loan  modification  requests  that  arise 
with  some  frequency  in  commercial 
mortgage  loan  securitizations.  The 
majority  of  those  examples  involved 
requests  to  change  the  security  or  credit 
enhancement  of  an  obligation. 
Accordingly,  the  IRS  and  Treasury 
Department  expect  that,  by  permitting 
changes  to  collateral  and  changes  to  the 
recourse  nature  of  an  obligation  without 
regard  to  the  section  1001  modification 
rules,  the  proposed  regulations  will 
resolve  many  of  the  industry’s  business 
concerns  arising  from  borrower  requests 
to  modify  commercial  mortgage  loans. 

3.  Other  Modifications 
In  balancing  the  competing  interests 
noted  in  the  preceding  discussion, 
however,  the  IRS  and  Treasury 
Department  determined  that  the 
remainder  of  the  changes  requested  by 
commentators  to  accommodate  business 
needs  of  the  industry  could  not  be 
adopted  in  the  proposed  regulations. 
First,  commentators  set  forth  a  proposal 
to  permit  changes  to  the  date  on  which 
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a  commercial  mortgage  loan  may  be 
defeased  and  to  permit  the  addition  of 
a  defeasance  provision  where  the 
original  terms  of  the  mortgage  loan  do 
not  otherwise  provide.  By  defeasing  a 
commercial  mortgage  loan,  the  borrower 
replaces  the  underlying  real  property 
collateral  securing  the  mortgage  with 
government  securities  whose  payments 
match  the  mortgage’s  payments.  Section 
1.860G-2(a)(8)  of  the  current  regulations 
permits  defeasance  of  a  mortgage  loan, 
under  certain  conditions,  including  the 
condition  that  the  defeasance  not  occur 
within  2  years  of  the  startup  date  of  the 
REMIC.  These  conditions  are  intended 
to  ensure  that  the  defeasance  transaction 
is  undertaken  as  part  of  a  customary 
commercial  transaction  and  not  as  part 
of  an  arrangement  to  collateralize  a 
REMIC  with  obligations  that  are  not  real 
estate  mortgages. 

Commentators  indicated  that  while 
defeasance  is  currently  the  preferred 
means  by  which  a  borrower  can  obtain 
an  early  release  from  liability  on  a 
commercial  mortgage,  the  original  terms 
of  commercial  loan  documents  do  not 
always  satisfy  the  current  defeasance 
exception.  Submitting  parties  maintain 
that  expanding  the  borrower’s  ability  to 
defease  does  .not  violate  the  policy 
against  replacing  real  property  securing 
a  commercial  mortgage  with  other 
collateral  so  long  as  the  defeasance  does 
not  occur  within  two  years  of  the 
startup  date.  The  IRS  and  Treasury 
Department  believe,  however,  that  the 
current  defeasance  exception  already 
adequately  accommodates  the  legitimate 
business  need  of  providing  borrowers 
with  the  ability  to  defease  a  mortgage 
loan  if  certain  conditions  are  met. 
Expanding  the  defeasance  exception  is 
not  warranted  given  Congress’  intent 
that  REMICs  consist  of  a  substantially 
fixed  pool  of  real  estate  mortgages  and 
related  assets. 

Second,  commentators  set  forth  a 
proposal  to  expand  the  existing 
exception  for  assumptions  of  the 
obligation  such  that  any  changes  to  the 
obligor  on  a  commercial  mortgage  loan, 
including  the  addition  or  deletion  of  a 
co-obligor,  would  be  permitted.  In 
general,  a  change  to  the  obligor  on  a 
nonrecourse  debt  instrument  is  not  a 
significant  modification  for  purposes  of 
the  section  1001  modification  rules.  The 
submitting  parties  indicated  that  the 
vast  majority  of  commercial  mortgage 
loans  are  nonrecourse.  As  a  result, 
permitting  a  borrower  to  make  changes 
to  the  obligor  on  a  commercial  mortgage 
would  not  generally  cause  the  mortgage 
to  cease  to  be  a  qualified  mortgage.  For 
this  reason,  the  IRS  and  Treasury 
Department  do  not  believe  that 
expanding  the  existing  exception  for 


assumptions  of  the  obligation  is 
necessary  to  address  a  business  need  of 
the  industry  that  was  not  already 
addressed  by  the  current  regulations. 

Third,  the  commentators  set  forth  a 
proposal  to  allow  for  the  imposition  or 
waiver  of  a  prepayment  penalty.  The 
imposition  or  waiver  of  a  prepayment 
penalty  generally  results  in  a  change  in 
yield  on  an  obligation  and  can  further 
result  in  a  significant  modification 
under  §  1.1001-3{e)(2)  of  the  regulations 
if  the  annual  yield  of  the  modified 
obligation  varies  from  the  unmodified 
obligation  by  more  than  the  greater  of  25 
basis  points  or  5  percent  of  the  yield  of 
the  unmodified  instrument. 
Commentators  indicated  that  although 
there  is  an  administrative  burden 
imposed  on  the  servicer  because  the 
yield  change  computations  are 
complicated  and  are  performed 
frequently  due  to  borrower  requests,  the 
change  in  yield  resulting  from  an 
imposition  or  waiver  of  a  prepayment 
penalty  does  not  generally  cause  a 
significant  modification  and  does  not 
cause  the  mortgage  to  cease  to  be  a 
qualified  mortgage.  Accordingly,  the  IRS 
and  Treasury  Department  do  not  believe 
that  adoption  of  this  proposal  is 
necessary  to  address  a  business  need  of 
the  industry  that  was  not  already 
addressed  by  the  current  regulations. 

Fourth,  commentators  set  forth  a 
proposal  to  permit  changes  in  the 
principal  payment  schedule  following  a 
partial  prepayment  of  a  mortgage. 
Commentators  indicated  that  loan 
documents  do  not  always  provide  for  a 
reamortization  or  other  adjustment  of  a 
principal  payment  schedule  after  a 
partial  principal  payment  on  a  loan.  In 
general,  a  material  deferral  of  scheduled 
principal  payments  is  a  significant 
modification  under  the  section  1001 
modification  rules.  Section  1.1001- 
3(e)(3)(ii)  of  the  regulations,  however, 
provides  a  safe  harbor  period  that  begins 
on  the  original  due  date  of  the  first 
deferred  payment  and  extends  for  a 
period  equal  to  the  lesser  of  5  years  or 
50  percent  of  the  original  term  of  the 
obligation.  In  addition,  a  pro  rata 
prepayment  of  all  of  the  remaining 
payments  on  an  obligation  does  not 
result  in  a  modification  of  the  portion  of 
the  obligation  that  remains  outstanding. 

In  light  of  the  safe  harbor  and  the  rule 
for  pro  rata  prepayments,  it  is  not  clear 
to  tbe  IRS  and  "Treasury  Department 
whether  permitting  changes  to  the 
timing  of  principal  payments  is 
necessary.  In  addition,  it  is  not  clear 
whether  a  change  in  the  principal 
payment  schedule  of  a  commercial 
mortgage  loan  could  result  in  a  change 
in  yield  more  than  the  greater  of  25 


basis  points  or  5  percent  of  the  yield  of 
the  unmodified  loan. 

Finally,  one  commentator  advocated  a 
new  standard  to  measure  niateriality  for 
modifications  to  loans  held  by  a  REMIC 
that  departs  from  the  standards  set  forth 
under  section  1001.  The  IRS  and 
Treasury  Department  continue  to 
believe  that  the  section  1001  standard 
should  generally  govern  modifications 
of  mortgage  loans  held  by  a  REMIC.  The 
IRS  and  Treasury  Department  further 
believe  that  adding  to  the  list  of 
exceptions  expressly  permitted  without 
regard  to  the  section  1001  modifications 
strikes  the  appropriate  balance  between 
accommodating  the  business  needs  of 
the  industry  with  the  requirement  that 
a  REMIC  remain  a  substantially  fixed 
pool  of  mortgages. 

4.  Interaction  With  Section  1001 

The  additional  types  of  modifications 
permitted  by  the  proposed  regulations 
will  exempt  the  modified  obligation 
from  deemed  exchange  treatment  for 
purposes  of  §  1.860G-2(b)(l)  of  the 
regulations  only.  For  example,  a 
commercial  mortgage  loan  that  is 
modified  from  nonrecourse  to  recourse 
and  continues  to  be  principally  secured 
by  an  interest  in  real  property  will 
continue  to  be  a  qualified  mortgage  and 
will  not  be  subject  to  the  prohibited 
transaction  tax  under  section  860F(a)(2). 
Such  a  modification,  however,  is 
significant  under  §  1.1001-3  and  will  be 
treated  as  a  deemed  exchange  of  the 
original  mortgage  loan  for  a  new 
mortgage  loan  for  purposes  of  section 
1001.  Accordingly,  any  resulting  gain  or 
loss  under  section  1001  must  be 
included  in  the  computation  of  the 
REMIC’s  taxable  income. 

Effective  Date 

These  regulations  are  proposed  to 
apply  to  modifications  made  to  the 
terms  of  an  obligation  on  or  after 
publication  of  this  document  in  the 
Federal  Register  as  a  Treasury  decision. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  this  regulation. 

It  is  hereby  certified  that  the 
collection  of  information  requirement  in 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  This  certification  is  based  on 
the  fact  that  the  REMICs  affected  by  this 
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regulation  will  not  be  classified  as  small 
business  entities.  According  to  the 
Small  Business  Administration 
definition  of  a  “small  business,”  13  CFR 
121.201,  a  REMIC  is  classified  under 
Sector  52  (Finance  and  Insurance), 
Subsector  525  (Funds,  Trusts  and  Other 
Financial  Vehicles)  under  the  category 
“Other  Financial  Vehicle”,  NAICS  code 
525990,  and  is  only  considered  a  small 
business  entity  if  it  accumulates  less 
than  6.5  million  dollars  in  annual 
receipts.  REMICs  affected  by  this 
regulation  generally  hold  pools  of  ' 
commercial  mortgage  loans  with  an 
average  loan  size  of  18.1  million  dollars, 
and  have  greater  than  6.5  million  dollars 
in  annual  receipts.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  regulation 
has  been  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Diana  Imholtz  of 
the  Office  of  Associate  Chief  Counsel 
(Financial  Institutions  and  Products). 
Other  personnel  from  the  IRS  and 
Treasury  Department  participated, 
however,  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.860A-0  also  issued  under  26 
U.S.C.  860G(e). 

Section  1.860A-1  also  issued  under  26 
U.S.C.  860G(e). 

Section  1.860G-2  also  issued  under  26 
U.S.C.  860G(e).  *  *  * 

Par.  2.  Section  1.860A-0  is  amended 
by  adding  an  entry  for  §  1.860G-2(b)(7) 
to  read  as  follows: 

§  1 .860A-0  Outline  of  REMIC  provisions. 
***** 

§  1 .860G-2  Other  rules. 
***** 

(b)  *  *  * 

(7)  Principally  secured  test;  appraisal 
requirement. 

***** 

Par.  3.  Section  1.860A-1  is  amended 
by  adding  paragraph  (b)(6)  to  read  as 
follows: 

§  1 .860A-1  Effective  dates  and  transition 
rules. 

***** 

(b)  *  *  * 

(6)  Exceptions  for  certain  modified 
obligations.  Paragraphs  (b)(3)(v), 
(b)(3)(vi)  and  (b)(7)  of  §  1.860G-2  apply 
to  modifications  made  to  the  terms  of  an 
obligation  on  or  after  the  date  of 
publication  of  this  document  in  the 
Federal  Register  as  a  Treasury  decision. 

Par.  4.  Section  1.860G-2  is  amended 
by: 

1.  Revising  paragraphs  (a)(8), 

(b)(3)(iii)  and  (b)(3)(iv). 

2.  Adding  paragraphs  (b)(3)(v), 
(b)(3)(vi)  and  (b)(7). 

The  additions  and  revisions  read  as 
follows: 

§  1 .860G-2  Other  rules. 

(a)  *  *  * 

(8)  Release  of  interest  in  real  property 
securing  a  qualified  mortgage; 
defeasance.  If  a  REMIC  releases  its  lien 
on  real  property  that  secures  a  qualified 
mortgage,  that  mortgage  ceases  to  be  a 
qualified  mortgage  on  the  date  the  lien 
is  released  unless — 

(i)  The  REMIC  releases  its  lien 
pursuant  to  a  modification  described  in 
paragraph  (b)(3)(v)  of  this  section 
addressing  changes  to  the  collateral  for, 
guarantees  on,  or  other  form  of  credit 
enhancement  on  a  mortgage;  or 

(ii)  The  mortgage  is  defeased  in  the 
following  manner — 

(A)  The  mortgagor  pledges  substitute 
collateral  that  consists  solely  of 


government  securities  (as  defined  in 
section  2(a)(16)  of  the  Investment 
Company  Act  of  1940  as  amended  [}5 
U.S.C.  80a-l)): 

(B)  The  mortgage  documents  allow 
such  a  substitution; 

(C)  The  lien  is  released  to  facilitate 
the  disposition  of  the  property  or  any 
other  customary  commercial 
transaction,  and  not  as  part  of  an 
arrangement  to  collateralize  a  REMIC 
offering  with  obligations  that  are  not 
real  estate  mortgages;  and 

(D)  The  release  is  not  within  2  years 
of  the  startup  day. 
***** 

(b)  *  *  * 

(3)  *  *  * 

(iii)  Waiver  of  a  due-on-sale  clause  or 
a  due  on  encumbrance  clause; 

(iv)  Conversion  of  an  interest  rate  by 
a  mortgagor  pursuant  to  the  terms  of  a 
convertible  mortgage; 

(v)  A  modification  that  releases, 
substitutes,  adds  or  otherwise  alters  a 
substantial  amount  of  the  collateral  for, 
a  guarantee  on,  or  other  form  of  credit 
enhancement  for  a  recourse  or 
nonrecourse  obligation,  so  long  as  the 
obligation  continues  to  be  principally 
secured  by  an  interest  in  real  property 
following  such  release,  substitution, 
addition  or  other  alteration;  and 

(vi)  A  change  in  the  nature  of  the 
obligation  from  recourse  (or 
substantially  all  recourse)  to 
nonrecourse  (or  substantially  all 
nonrecourse),  so  long  as  the  obligation 
continues  to  be  principally  secured  by 
an  interest  in  real  property  following 
such  a  change. 

***** 

(7)  Principally  secured  test;  appraisal 
requirement.  For  purposes  of  paragraph 
(b)(3)(v)  and  (vi)  of  this  section,  in 
determining  whether  an  obligation 
continues  to  be  principally  secured  by 
an  interest  in  real  property,  the  fair 
market  value  of  the  interest  in  real 
property  securing  the  obligation, 
determined  as  of  the  date  of  the 
modification,  must  be  equal  to  at  least 
80  percent  of  the  adjusted  issue  price  of 
the  modified  obligation,  determined  as 
of  the  date  of  the  modification.  For 
purposes  of  this  test,  the  fair  market 
value  of  the  interest  in  real  property 
securing  the  obligation  must  be 
determined  by  an  appraisal  performed 
by  an  independent  appraiser. 
***** 

Linda  E.  Stiff, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  E7-21987  Filed  11-8-07;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 13891 -07] 

RIN  1545-BG72 

Benefit  Restrictions  for  Underfunded 
Pension  Plans;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of- proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  (REG— 113891-07)  that  was 
published  in  the  Federal  Register  on 
Friday.  August  31,  2007  (72  FR  50544) 
providing  guidance  regarding  the  use  of 
certain  funding  balances  maintained  for 
defined  benefit  pension  plans  and 
regarding  benefit  restrictions  for  certain 
underfunded  defined  benefit  pension 
plans.  These  regulations  affect  sponsors, 
administrators,  participants,  and 
beneficiaries  of  single  employer  defined 
benefit  pension  plans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauson  C.  Green  or  Linda  S.F.  Marshall 
at  (202)  622-6090  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  correction  notice  that  is  the 
subject  of  this  document  is  under 
sections  430(f)  and  436  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  (REG— 113891-07)  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the'  publication  of 
proposed  rulemaking  (REG-113891-07), 
which  was  the  subject  of  FR  Doc.  07- 
4262,  is  corrected  as  follows: 

1.  On  page  50544,  column  3,  in  the 
preamble,  under  the  paragraph  heading 
“Background”,  second  line  of  the 
footnote  number  1  at  the  bottom  of  the 
column,  the  language  “Security  Act  of 
1974,  as  amended  (ERISA)  sets  forth”  is 
corrected  to  read  “Security  Act  of  1974, 
as  amended  (ERISA),  sets  forth”. 

2.  On  page  50547,  column  3,  in  the 
preamble,  under  the  paragraph  heading 
“F.  Elections  Under  Section  430(f)”, 
twelfth  line  from  the  bottom  of  the 
column,  the  language  “the  plan  year, 
before  the  last  day  of  the”  is  corrected 
to  read  “the  plan  year,  on  or  before  the 
last  day  of  the”. 


3.  On  page  50548,  column  1,  in  the 
preamble,  under  the  paragraph  heading 
“F.  Elections  Under  Section  430(f)”, 
tenth  line  of  the  first  paragraph  of  the 
column,  the  language  “Form  5500  (with 
extensions)  while  an”  is  corrected  to 
read  “Form  5500  (with  extensions), 
while  an”. 

4.  On  page  50549,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“B.  Limitation  on  Plant  Shutdown  and 
Other  Unpredictable  Contingent  Event 
Benefits”,  second  line  from  the  bottom 
of  the  first  paragraph,  the  language 
“436(b)(2),  as  described  in  paragraph  F 
in”  is  corrected  to  read  “436(b)(2),  as. 
described  in  paragraph  II.  F  in”. 

5.  On  page  50549,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“B.  Limitation  on  Plant  Shutdown  and 
Other  Unpredictable  Contingent  Event 
Benefits”,  first  and  second  lines  of 
footnote  number  4,  the  language  “See 
also  Notice  2007-14,  IRB  501,  (see 

§  601.601(d)(2)  of  this  chapter) 
requesting”  is  corrected  to  read  “See 
also  Notice  2007-14,  2007-7  IRB  501 
(see  §  601.601(d)(2)  of  this  chapter), 
requesting”. 

6.  On  page  50550,  column  1,  in  the 
preamble,  under  the  paragraph  heading 
“C.  Limitation  on  Plan  Amendments 
Increasing  Liability  for  Benefits”, 
second  line  from  the  bottom  of  the  first 
paragraph,  the  language  “described  in 
paragraph  F  of  this”  is  corrected  to  read 
“described  in  paragraph  II.  F  of  this”. 

7.  On  page  50551,  column  2,  in  the 
preamble,  under  the  subparagraph 
heading  “5.  Prohibited  payment.” , 
second  line  of  the  paragraph  (c),  the 
language  “on  a  retroactive  annuity 
starting  date,”  is  corrected  to  read 
“under  a  retroactive  annuity  starting 
date,”. 

8.  On  page  50551,  column  2,  in  the 
preamble,  under  the  subparagraph 
heading  “5.  Prohibited  payment.”,  lines 
third  and  fourth  to  last  of  the  paragraph 
(d),  the  language  “from  an  insurer  to  pay 
benefits  under  plan.”  is  corrected  to 
read  “from  an  insurer  to  pay  benefits 
under  the  plan.”. 

9.  On  page  50551,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“E.  Limitation  on  Benefit  Accruals”, 
second  line  from  the  bottom  of  the 
paragraph,  the  language  “436(e)(2),  as 
described  in  paragraph  F  of”  is 
corrected  to  read  “436(e)(2),  as 
described  in  paragraph  II.  F  of’. 

10.  On  page  50552,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“G.  Presumed  Underfunding  for 
Purposes  of  Benefit  Limitations”,  tenth 
line  of  the  second  paragraph  of  the 
column,  the  language  “percent  but  less 
than  90  percent,  then”  is  corrected  to 
read  “percent  but  less  than  90  percent 


(or,  if  that  preceding  plan  year  is  the 
pre-effective  plan  year,  was  certified  to 
be  less  than  90  percent),  then”. 

11.  On  page  50553,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
“G.  Presumed  Underfunding  for 
Purposes  of  Benefit  Limitations”, 
eleventh  line  of  the  third  paragraph  of 
the  column,  the  language  “prior 
certification  applied,  then  the  plan”  is 
corrected  to  read  “prior  certification 
applied,  the  plan”. 

12.  On  page  50554,  column  1,  in  the 
preamble,  under  the  subparagraph 
heading  “3.  Periods  prior  to 
certification — special  rules  for 
unpredictable  contingent  event  benefits 
and  plan  amendments  that  increase 
liability.”,  ninth  line  from  the  bottom  of 
the  first  paragraph,  the  language  “a 
funding  standard  account  carryover”  is 
corrected  to  read  “a  funding  standard 
carryover”. 

§1.430(fH  [Corrected] 

13.  On  page  50559,  column  2, 

§  1.430(f)-l(g)  Example  2.(i),  ninth  line 
of  the  paragraph,  the  language  “of  the 
funding  standard  account  carryover”  is 
corrected  to  read  “of  the  funding 
standard  carryover”. 

14.  On  page  50559,  column  2, 

§  1.430(f)-l(g)  Example  2.(i),  thirteenth 
line  of  the  paragraph,  the  language 
“effective  interest  rate  in  2008  for  plan 
P  is”  is  corrected  to  read  “effective 
interest  rate  in  2008  for  Plan  P  is”. 

15.  On  page  50559,  column  2, 

§  1.430(f)-l(g)  Example  2.(iv),  seventh 
line  of  the  paragraph,  the  language 
“standard  account  balance  as  of  January 
1,”  is  corrected  to  read  “standard 
carryover  balance  as  of  January  1,”. 

16.  On  page  50559,  column  3, 

§  1.430(f)-l(g)  Example  5.(i),  ninth  line 
of  the  paragraph,  the  language  “actual 
rate  of  return  on  plan  Q’s  assets  in”  is 
corrected  to  read  “actual  rate  of  return 
on  Plan  Q’s  assets  in”. 

17.  On  page  50560,  column  1, 

§  1.430(f)-l(g)  Example  5.(iii),  first  line 
of  the  column,  the  language  “makes  a 
contribution  to  Plan  T  of  $190,000”  is 
corrected  to  read  “makes  a  contribution 
to  Plan  Q  of  $190,000”. 

§  1 .436-1  [Corrected] 

18.  On  page  50560,  column  3, 

§  1.436-l(a)(3)(ii),  eighth  line  of  the 
paragraph,  the  language  “this  section 
436  could  apply  differently.”  is 
corrected  to  read  “section  436  and  this 
section  could  apply  differently”. 

19.  On  page  50564,  column  3, 

§  1.436-l(d)(5)(ii)(C),  second  line  of  the 
paragraph,  the  language  “on  a 
retroactive  annuity  starting  date,”  is 
corrected  to  read  “under  a  retroactive 
annuity  starting  date,”. 
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20.  On  page  50565,  column  3, 

§  1.436-l(f){2Kiv),  last  line  of  the 
paragraph,  the  language  “amendment 
under  436(c) — ”  is  corrected  to  read 
“amendment  under  section  436(c) — ”. 

21.  On  page  50566,  column  1, 

§  1.436-l(f)(3)(ii)(A),  lines  third,  fourth, 
and  fifth  of  the  paragraph,  the  language 
“surety  for  purposes  of  section  412  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended;  or” 
is  corrected  to  read  “surety  for  purposes 
of  section  412  of  ERISA;  or”. 

22.  On  page  50566,  column  2, 

§  1.436-l(f)(4)  Example  l.(ii),  fifth  line 
of  the  paragraph,  the  language  “the 
increase  in  funding  target  due  to  this” 
is  corrected  to  read  “the  increase  in  the 
funding  target  due  to  this”. 

23.  On  page  50567,  column  1, 

§  1.436-1  (f)(4)  Example  3.(iii),  seventh 
line  of  the  paragraph,  the  language 
“section  (f)(2)(iv)(A)  apply,  and  the 
amount  of’  is  corrected  to  read 
“paragraph  (f)(2)(iv)(A)  of  this  section 
apply,  and  the  amount  of’. 

24.  On  page  50570,  column  1, 

§  1.436-l(g)(7)  Example  2.,  paragraphs 

(i)  through  (v)  are  removed  and 
[Reserved],  is  inserted  in  its  place. 

25.  On  page  50570,  column  2, 

§  1.436-l(g)(7)  Example  3.(i),  second 
line  of  the  paragraph,  the  language 
“Example  2.  On  July  1,  2011,  the 
enrolled”  is  corrected  to  read  “Example 
1.  On  July  1,  2011,  the  enrolled”. 

26.  On  page  50571,  column  3, 

§  1.436-l(h)(l)(iii)(A),  sixth  line  ft’om 
the  bottom  of  the  paragraph,  the 
language  “under  paragraph  (h)(l)(iii)(B) 
of  this”  is  corrected  to  read  “under 
paragraph  (h)(l)(iii)(B)  or  (h)(2)(iii)  of 
this”. 

27.  On  page  50571,  column  3, 

§  1.436-l(h)(2)(i),  twelfth  line  of  the 
paragraph,  the  language  “less  than  90 
percent,  and  where  the”  is  corrected  to 
read  “less  than  90  percent  (or,  if  that 
prior  plan  year  is  the  pre-effective  plan 
year,  was  certified  to  be  less  than  90 
percent),  and  where  the”. 

28.  On  page  50572,  column  1, 

§  1.436-l(h)(3)(i),  third  line  from  the 
bottom  of  the  paragraph,  the  language 
“the  plan  year,  then  that  first  day  is”  is 
corrected  to  read  “the  plan  year,  that 
first  day  is”. 

29.  On  page  50573,  column  1, 

§  1.436-l(h)(4)(iii)(C)(l),  eleventh  line 
from  the  bottom  of  the  paragraph,  the 
language  “applied,  then  the  plan  will 
not  have”  is  corrected  to  read  “applied, 
the  plan  will  not  have”. 

30.  On  page  50573,  column  2, 

§  1.436-l(h)(6),  eighth  line  from  the 
bottom  of  the  paragraph,  the  language 
“carryforward  balance  as  of  any  of  the” 
is  corrected  to  read  “prefunding  balance 
as  of  any  of  the”. 


31.  On  page  50574,  column  1, 

§  1.436-1  (h)(6)  Example  4.(ii),  third  line 
from  the  bottom  of  the  paragraph,  the 
language  “distributions  in  paragraph 
(d)(1)  and  the”  is  corrected  to  read 
“distributions  in  paragraph  (d)(1)  of  this 
section  and  the”. 

32.  On  page  50574,  column  1, 

§  1.436-1  (h)(6)  Example  5.(iii),  third 
line  from  the  bottom  of  the  column,  the 
language  “paragraph  (h)(2)(iii)  of  this 
section  apply”  is  corrected  to  read 
“paragraph  (h)(l)(iii)  of  this  section 
apply”. 

33.  On  page  50574,  column  2, 

§  1.436-l(h)(6)  Example  5.(iv),  seventh 
line  of  the  paragraph,  the  language 
“(h)(2)(ii)  of  this  section  apply. 
Accordingly,”  is  corrected  to  read 
“(h)(2)(iii)  of  this  section  apply. 
Accordingly,”. 

34..  On  page  50574,  column  2, 

§  1.436-1  (h)(6)  Example  6.{v),  last  line 
of  the  column,  the  language  “2011, 
would  be  able  to  elect  a  new  starting” 
is  corrected  to  read  “2011,  would  be 
able  to  elect  a  new  annuity  starting”. 

35.  On  page  50576,  column  1, 

§  1.436-l(j)(3)(iv),  third  line  from  the 
bottom  of  the  paragraph,  the  language 
“percentage  for  the  planjias  been”  is 
corrected  to  read  “attainment 
percentage  for  the  plan  has  been”. 

36.  On  page  50577,  column  2, 

§  1.436-l(k)(5),  fifth  line  from  the 
bottom  of  the  column,  the  language 
“plan  year  beginning  before  the  first”  is 
corrected  to  read  “plan  year  beginning 
before  the”. 

LaNita  Van  Dyke, 

Chief,  Publications  and  Regulations  Branch, 
Legal  Processing  Division,  Associate  Chief 
Counsel  (Procedure  and  Administration). 

[FR  Doc.  E7-21964  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  49 

RIN  1219-AB56 

Mine  Rescue  Team  Equipment 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending 
the  comment  period  for  the  Proposed 
Rule  on  Mine  Rescue  Team  Equipment 
for  underground  coal  and  metal  and 
nonmetal  mines  published  on 
September  6,  2007  (72  FR  51338).  This 
extension  gives  commenters  additional 


time  to  review  recently  posted 
transcripts  on  MSHA’s  Web  site. 

DATES:  The  comment  period  will  close 
midnight,  November  16,  2007,  Eastern 
Standard  Time. 

ADDRESSES:  Comments  must  be  clearly 
identified  and  may  be  submitted  by  any 
of  the  following  methods: 

(1)  Federal  Rulemaking  Portal: 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

(2)  Electronic  mail:  zzMSHA- 
Comments@dol.gov.  Include  “RIN 
1219-AB56”  in  the  subject  line  of  the 
message. 

(3)  Telefax:  (202)  693-9441.  Include 
“RIN  1219-AB56”  in  the  subject. 

(4)  Regular  Mail:  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2350, 
Arlington,  Virginia,  22209-3939. 

(5)  Hand  Delivery  or  Courier:  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2350,  Arlington,  Virginia  22209-3939. 
Sign  in  at  the  receptionist’s  desk  on  the 
21st  floor. 

(6)  Docket:  Comments  can  be  accessed 
electronically  at  http://www.msha.gov 
under  the  “Rules  and  Regs”  link.  MSHA 
will  post  all  comments  on  the  Internet 
without  change,  including  any  personal 
information  provided.  Comments  may 
also  be  reviewed  at  the  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2350, 
Arlington,  Virginia.  Sign  in  at  the 
receptionist’s  desk  on  the  21st  floor. 

MSHA  maintains  a  listserve  that 
enables  subscribers  to  receive  e-mail 
notification  when  rulemaking 
documents  are  published  in  the  Federal 
Register.  To  subscribe  to  the  listserve, 
go  to  http://www.msha.gov/ 
subscriptions/subscribe.aspx. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  1100  Wilson  Boulevard,  Room 
2350,  Arlington,  Virginia  22209-3939. 
Ms.  Silvey  can  be  reached  at  (Internet  E- 
mail),  (202)  693-9440  (voice),  or  (202) 
693-9441  (facsimile).  This  notice  is 
available  on  the  Internet  at  http:// 
www.msha.gov/REGSINFO.HTM. 
SUPPLEMENTARY  INFORMATION:  MSHA 
issued  a  Proposed  Rule  on  Mine  Rescue 
Team  Equipment  for  underground  coal 
and  metal  mines  on  September  6,  2007 
(72  FR  51338).  The  proposal  provided 
notice  of  four  public  hearings  which 
were  held  on  October  23,  October  25, 
October  30,  and  November  1,  2007  and 
required  that  all  comments  be  submitted 
by  November  9,  2007.  On  November  5, 
2007  the  National  Mining  Association 
requested  that  the  comment  period  be 
extended  for  30  days  to  allow  additional 
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time  to  review  and  comment  on  the 
transcripts  of  the  public  hearings. 

MSHA  is  extending  the  comment 
period  to  November  16,  2007.  This 
action  allows  commenters  sufficient 
time  to  review  the  posted  transcripts 
and  submit  comments.  All  comments 
and  other  appropriate  data  must  be 
submitted  by  midnight,  November  16, 
2007,  Eastern  Standard  Time. 

Dated:  November  6,  2007. 

Richard  E.  Stickler, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  E7-22089  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4S10-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  49  and  75 
RIN  1219-AB53 

Mine  Rescue  Teams 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending 
the  comment  period  for  the  Proposed 
Rule  on  Mine  Rescue  Teams  for 
underground  coal  mines  published  on 
September  6,  2007  (72  FR  51320).  This 
extension  gives  commenters  additional 
time  to  review  recently  posted 
transcripts  on  MSHA’s  Web  site. 

OATES:  The  comment  period  will  close 
midnight,  November  16,  2007,  Eastern 
Standard  Time. 

ADDRESSES:  Comments  must  be  clearly 
identified  and  may  be  submitted  by  any 
of  the  following  methods: 

(1)  Federal  Rulemaking  Portal: 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

(2)  Electronic  mail:  zzMSHA- 
Comments@dol.gov.  Include  “RIN 
1219-AB53”  in  the  subject  line  of  the 
message. 

(3)  Telefax:  (202)  693-9441.  Include 
“RIN  1219-AB53”  in  the  subject. 

(4)  Regular  Mail:  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2350, 
Arlington,  Virginia,  22209-3939. 

(5)  Hand  Delivery  or  Courier:  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2350,  Arlington,  Virginia  22209-3939. 
Sign  in  at  the  receptionist’s  desk  on  the 
21st  floor. 

(6)  Docket:  Comments  can  be  accessed 
electronically  at  http://www.msha.gov 
under  the  “Rules  and  Regs”  link.  MSHA 


will  post  all  comments  on  the  Internet 
without  change,  including  any  personal 
information  provided.  Comments  may 
also  be  reviewed  at  the  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2350, 
Arlington,  Virginia.  Sign  in  at  the 
receptionist’s  desk  on  the  21st  floor. 

MSHA  maintains  a  listserve  that 
enables  subscribers  to  receive  e-mail 
notification  when  rulemaking 
documents  are  published  in  the  Federal 
Register.  To  subscribe  to  the  listserve, 
go  to  http://www.msha.gov/ 
subscriptions/subscribe. aspx. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  1100  Wilson  Boulevard,  Room 
2350,  Arlington,  Virginia  22209-3939. 
Ms.  Silvey  can  be  reached  at 
Silvey.Patricia@dol.gov  (Internet  E- 
mail),  (202)  693-9440  (voice),  or  (202) 
693-9441  (facsimile).  This  notice  is 
available  on  the  Internet  at  http:// 
www.msha.gov/REGSINFO.HTM. 

SUPPLEMENTARY  INFORMATION:  MSHA 
issued  a  Proposed  Rule  on  Mine  Rescue 
Teams  for  underground  coal  mines  on 
September  6,  2007  (72  FR  51320).  The 
proposal  provided  notice  of  four  public 
hearings  which  were  held  on  October 
23,  October  25,  October  30,  and 
November  1,  2007  and  required  that  all 
comments  be  submitted  by  November  9, 
2007.  On  November  5,  2007  the 
National  Mining  Association  requested 
that  the  comment  period  be  extended 
for  30  days  to  allow  additional  time  to 
review  and  comment  on  the  transcripts 
of  the  public  hearings. 

MSHA  is  extending  the  comment 
period  to  November  16,  2007.  This 
action  allows  commenters  sufficient 
time  to  review  the  posted  transcripts 
and  submit  comments.  All  comments 
and  other  appropriate  data  must  be 
submitted  by  midnight,  November  16, 

■  2007,  Eastern  Standard  Time. 

Dated:  November  6,  2007. 

Richard  E.  Stickler, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  E7-22088  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4S10-43-P 


■  -  I 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-07-033] 

RIN  1625-AA09 

Drawbridge  Operation  Regulations; 

Bonfouca  Bayou,  Slidell,  LA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulation  governing  the 
operation  of  the  State  Route  433  (S433) 
swing  span  bridge  across  Bonfouca 
Bayou,  mile  7.0,  at  Slidell,  St.  Tammany 
Parish,  Louisiana.  The  Louisiana 
Department  of  Transportation  and 
Development  has  requested  changes  to 
the  present  drawbridge,  operating 
regulations  to  make  more  efficient  use  of 
operating  resources  and  to  enhance  the 
flow  of  vehicles  across  the  bridge  during 
peak  traffic  hours. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  8,  2008. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(dpb).  Eighth  Coast  Guard  District,  500 
Poydras  Street,  New  Orleans,  Louisiana 
70130-3310.  The  Commander,  Eighth 
Coast  Guard  District,  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  rulemaking. 

Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  Bridge 
Administration  office  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson,  Bridge  Administration  Branch, 
telephone  (504)  671-2128. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-07-033], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 


Federal  Register/ Vol.  72,  No.  217 /Friday,  November  9,  2007 /Proposed  Rules 


63531 


a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  Commander, 
Eighth  Coast  Guard  District,  Bridge 
Administration  Branch  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
aimounced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  that  the  operating  regulation 
of  the  S433  swing  span  bridge  be 
changed  in  order  to  make  more  efficient 
use  of  operating  resources. 

Currently  33  CFR  117.433  reads:  The 
draw  of  the  S433  bridge,  mile  7.0,  at 
Slidell  shall  operated  as  follows: 

(a)  The  draw  need  not  open  for 
passage  of  vessels  from  7  a.m.  to  8  a.m. 
and  from  1:45  p.m.  to  2:45  p.m., 

Monday  through  Friday  except  federal 
holidays. 

(b)  The  draw  need  open  only  on  the 
hour  and  half-hour  from  6  a.m.  to  7  a.m. 
and  from  3  p.m.  to  6  p.m.,  Monday 
through  Friday  except  federal  holidays. 

(c)  The  draw  shall  open  on  signal 
from  9  p.m.  to  5  a.m..  if  at  least  four 
hours  notice  is  given  to  the  Louisiana 
Department  of  Transportation  and 
Development  Security  Service  at  (504) 
375-0100. 

(d)  At  all  other  times  the  draw  shall 
open  on  signal.  The  bridge  owner  has 
requested  that  the  operating  regulation 
be  changed  to  read  as  follows:  The  draw 
of  the  S433  Bridge,  mile  7.0  at  Slidell, 
shall  open  on  signal,  except  that  from 

6  p.m.  to  6  a.m.,  the  draw  shall  open  on 
signal  if  at  least  two  hours  notice  is 
given.  On  Monday  through  Friday, 
except  Federal  holidays,  the  draw  need 
not  open  for  the  passage  of  vessels  from 

7  a.m.  to  8  a.m.  and  from  1:45  p.m.  to 
2:45  p.m. 

Traffic  counts  indicate  that  the 
majority  of  vehicular  traffic  crosses  the 
bridge  between  7  a.m.  and  8  a.m.  and 
between  1:45  p.m.  and  2:45  p.m.,  rush 
hours  for  commuters  and  school  busses. 
The  Louisiana  Department  of 
Transportation  and  Development 
believes  that  the  proposed  operating 
regulation  will  accommodate  most 
vehicular  traffic,  and  that  the  needs  of 
navigation  will  also  be  met,  while 
making  the  best  use  of  available 


personnel  to  operate  the  bridge.  Most  of 
the  vessels  that  request  openings  are 
commercial  vessels  consisting  of  small 
tugboats  with  one  or  two  barges,  shrimp 
trawlers  and  large  recreational 
powerboats  and  sailboats  that  routinely 
transit  this  waterway  and  are  able  to 
give  advance  notice. 

Concurrent  with  the  publication  of 
the  Notice  of  Proposed  Rulemaking,  a 
Test  Deviation  [CGD08-07-034],  has 
been  issued  to  allow  the  Louisiana 
Department  of  Transportation  and 
Development  to  test  the  proposed 
schedule  and  to  obtain  data  and  public 
comments.  The  test  period  will  be  in 
effect  during  the  entire  Notice  of 
Proposed  Rulemaking  comment  period. 
The  Coast  Guard  will  review  the  logs  of 
the  drawbridge  and  evaluate  public 
comments  from  this  Notice  of  Proposed 
Rulemaking  and  the  above  referenced 
Temporary  Deviation  to  determine  if  a 
permanent  special  drawbridge  operating 
regulation  is  warranted. 

The  Test  Deviation  allows  the  draw  of 
the  S433  Bridge  to  operate  as  follows: 
The  draw  of  the  S433  Bridge,  mile  7.0 
at  Slidell,  shall  open  on  signal,  except 
that  from  6  p.m.  to  6  a.m.,  the  draw 
shall  open  on  signal  if  at  least  two  hours 
notice  is  given.  On  Monday  through 
Friday,  except  Federal  holidays,  the 
draw  need  not  open  for  the  passage  of 
vessels  from  7  a.m.  to  8  a.m.  and  from 
1:45  p.m.  to  2:45  p.m. 

Discussion  of  Proposed  Rule 

The  proposed  rule  change  to  33  CFR 
117.433  would  reduce  the  hours  that  the 
bridge  must  be  manned  during  the 
period  between  6  p.m.  and  6  a.m., 
making  more  efficient  use  of  operating 
resources.  The  proposed  rule  change 
will  also  delete  the  incorrect  area  code 
and  the  telephone  number  provided  in 
subpart  (c)  of  the  regulation,  which  is 
not  necessary  since  the  telephone 
number  is  required  to  be  posted  on  the 
bridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
“significant  regulatory  action”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
unnecessary. 

The  existing  special  operating 
regulation  has  been  in  place  since 
March,  1997  and  the  Coast  Guard  has 
not  received  complaints  regarding  the 


drawbridge  operating  schedule.  The 
current  and  historical  waterway  traffic 
is  very  minimal  with  an  average  of  2.5 
signals  to  open  a  day.  Most  signals  come 
from  commercial  vessels  and 
recreational  craft  that  are  able  to 
schedule  an  opening  in  advance. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
a  limited  number  of  small  entities. 

These  entities  include  operators  of  tug 
boats  and  trawlers  using  the  waterway. 
This  proposed  rule  will  have  no  impact 
on  any  small  entities  because  they  are 
able  to  give  notice  prior  to  transiting 
through  this  bridge,  and  most  vessel 
operators  that  require  an  opening  are 
currently  providing  advance  notice. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  Eighth 
Coast  Guard  District  Bridge 
Administration  Branch  at  the  address 
above.  The  Coast  Guard  will  not 
retaliate  against  small  entities  that 
question  or  complain  about  this  rule  or 
any  policy  or  action  of  the  Coast  Gumd. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  witli 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately  • 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribe^. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  [e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D  and  Department  of 
Homeland  Security  Management 
Directive  5100.1,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instruction.  Therefore,  we  believe  that 
this  rule  should  be  categorically 
excluded,  under  figure  2-1,  (32)(e),  of 
the  Instruction,  from  further 
environmental  documentation.  Under 
figure  2-1,  paragraph  (32)(e),  an 
“Environmental  Analysis  Check  List”  or 
“Categorical  Exclusion  Determination” 
is  not  required  for  this  rule.  Comments 
on  this  section  will  be  considered  before 


we  make  the  final  decision  on  whether 
to  categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g): 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

2.  §  117.433  is  revised  to  read  as 
follows; 

§  1 1 7.433  Bonfouca  Bayou. 

The  draw  of  the  S433  Bridge,  mile  7.0, 
at  Slidell,  shall  open  on  signal,  except 
that  from  6  p.m.  to  6  a.m.,  the  draw 
shall  open  on  signal  if  at  least  2  hours 
notice  is  given.  On  Monday  through 
Friday,  except  Federal  holidays,  the 
draw  need  not  open  for  the  passage  of 
vessels  from  7  a.m.  to  8  a.m.  and  from 
1:45  p.m.  to  2:45  p.m. 

Dated:  October  29,  2007. 

Joel  R.  Whitehead, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  E7-21884  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-15-P 


LIBRARY  OF  CONGRESS 
Copyright  Royalty  Board 

37  CFR  Part  383 

[Docket  No.  2005-5  CRB  DTNSRA] 

Digital  Performance  Right  in  Sound 
Recordings  and  Ephemerai 
Recordings  for  a  New  Subscription 
Service 

AGENCY:  Copyright  Royalty  Board, 
Library  of  Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Royalty  Judges 
are  publishing  for  comment  proposed 
regulations  that  set  the  rates  and  terms 
for  the  use  of  sound  recordings  in 
transmissions  made  by  new 
subscription  services  and  for  the  making 
of  ephemeral  recordings  necessary  for 
the  facilitation  of  such  transmissions  for 
the  period  commencing  from  the 
inception  of  the  new  subscription 
service  through  December  31,  2010. 
DATES:  Comments  and  objections,  if  any, 
are  due  no  later  than  December  10, 

2007. 
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ADDRESSES:  Comments  and  objections 
may  be  sent  electronically  to 
crb@loc.gov.  In  the  alternative,  send  an 
original,  five  copies  and  an  electronic 
copy  on  a  CD  either  by  mail  or  hand 
delivery.  Please  do  not  use  multiple 
means  of  transmission.  Comments  and 
objections  may  not  be  delivered  by  an 
overnight  delivery  service  other  than  the 
U.S.  Postal  Service  Express  Mail.  If  by 
mail  (including  overnight  delivery), 
comments  and  objections  must  be 
addressed  to:  Copyright  Royalty  Board, 
P.O.  Box  70977,  Washington,  DC  20024- 
0977.  If  hand  delivered  by  a  private 
party,  comments  and  objections  must  be 
brought  to  the  Copyright  Office  Public 
Information  Office,  Library  of  Congress, 
James  Madison  Memorial  Building, 
Room  LM-401, 101  Independence 
Avenue,  SE.,  Washington,  DC  20559- 
6000.  If  delivered  by  a  commercial 
courier,  comments  and  objections  must 
be  delivered  between  8:30  a.m.  and  4 
p.m.  to  the  Congressional  Courier 
Acceptance  Site  located  at  2nd  and  D 
Street,  NE.,  Washington,  DC,  and  the 
envelope  must  be  addressed  to: 
Copyright  Royalty  Board,  Library  of 
Congress,  James  Madison  Memorial 
Building,  LM-403, 101  Independence 
Avenue,  SE.,  Washington,  DC  20559- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Strasser,  Senior  Attorney,  or 
Gina  Giuffreda,  Attorney- Advisor,  by 
telephone  at  (202)  707-7658  or  e-mail  at 
crb@loc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1995,  Congress  enacted  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  of  1995  (“DPRA”),  Public  Law  104- 
39,  which  created  an  exclusive  right  for 
copyright  owners  of  sound  recordings, 
subject  to  certain  limitations,  to  perform 
publicly  the  sound  recordings  by  means 
of  certain  digital  audio  transmissions. 
Among  the  limitations  on  the 
performance  right  was  the  creation  of  a 
new  compulsory  license  for  nonexempt 
noninteractive  digital  subscription 
transmissions.  17  U.S.C.  114(f). 

Section  114  was  later  amended  with 
the  passage  of  the  Digital  Millennium 
Copyright  Act  of  1998  (“DMCA”  or  “the 
Act”),  Public  Law  105-304,  to  cover 
additional  digital  audio  transmissions. 
These  include  transmissions  made  by 
“new  subscription  services.”  For 
purposes  of  the  section  114  license,  a 
“new  subscription  service”  is  “a  service 
that  performs  sound  recordings  by 
means  of  noninteractive  subscription 
digital  audio  transmissions  and  that  is 
not  a  preexisting  subscription  service  or 


a  preexisting  satellite  digital  audio  radio 
service.”  17  U.S.C.  114(j)(8). 

In  addition  to  expanding  the  current 
section  114  license,  the  DMCA  also 
created  a  new  statutory  license  to  allow 
for  the  making  of  ephemeral 
reproductions  for  the  purpose  of 
facilitating  certain  digital  audio 
transmissions,  including  those  made  by 
new  subscription  services.  17  U.S.C. 
112(e), 

To  initiate  a  proceeding  to  establish 
rates  and  terms  for  those  transmissions 
made  by  a  new  subscription  service, 
either  a  copyright  owner  of  sound 
recordings  or  a  new  subscription  service 
must  file  a  petition  with  the  Copyright 
Royalty  Judges  (“Judges”).  The  petition 
must  indicate  that  a  new  subscription 
service  on  which  sound  recordings  are 
performed  is  or  is  about  to  become 
operational,  for  the  purpose  of 
determining  reasonable  terms  and  rates 
of  royalty  payments  for  the  new 
subscription  service  for  the  period 
commencing  with  the  inception  of  such 
new  subscription  service  and  ending  on 
the  date  on  which  the  most  recent 
royalty  rates  and  terms  for  preexisting 
subscription  digital  audio  transmission 
services  or  preexisting  satellite  digital 
audio  radio  services  expire  or  such 
other  period  as  the  parties  may  agree.  17 
U.S.C.  114(f)(2)(C). 

On  October  31,  2005,  pursuant  to 
section  114(f)(2)(C),  XM  Satellite  Radio, 
Inc.  (“XM”)  filed  with  the  Judges  a 
Petition  to  Initiate  and  Schedule 
Proceeding  for  a  New  Type  of 
Subscription  Service  for  a  “new  type  of 
subscription  service  [which]  performs 
sound  recordings  on  digital  audio 
channels  programmed  by  the  licensee 
for  transmission  by  a  satellite  television 
distribution  service  to  its  residential 
customers,  where  the  audio  channels 
are  bundled  with  television  channels  as 
part  of  a  ‘basic’  package  of  service  and 
not  for  a  separate  fee.”  XM  Petition  at 
1.  The  petition  noted  that  this  new 
subscription  service  was  to  commence 
on  or  about  November  15,  2005.  Id. 

On  December  5,  2005,  pursuant  to  17 
U.S.C.  804(b)(3)(C)(ii),  the  Copyright 
Royalty  Judges  published  a  notice  in  the 
Federal  Register  announcing 
commencement  of  the  proceeding  to  set 
rates  and  terms  for  royalty  payments 
under  sections  114  and  112  for  the 
activities  of  the  new  subscription 
service  described  in  the  XM  Petition 
and  requesting  interested  parties  to 
submit  their  petitions  to  participate.  70 
FR  72471  (December  5,  2005).  Petitions 
to  participate  in  this  proceeding  were 
received  from  Sirius  Satellite  Radio,  Inc. 
(“Sirius”),  XM,  MTV  Networks 
(“MTV”),  and  SoundExchange,  Inc. 


The  Judges  set  the  schedule  for  the 
proceeding  for  both  the  direct  and 
rebuttal  phases  of  the  proceeding, 
including  the  dates  for  the  filing  of  the 
written  statements  and  the  dates  for  oral 
testimony  for  each  phase.  Subsequent  to 
the  presentation  of  the  direct  phase  of 
their  case  and  the  filing  of  their  written 
rebuttal  statements,  but  prior  to  the  oral 
presentation  of  their  rebuttal  witnesses, 
the  parties  informed  the  Judges  that  they 
had  “reached  full  agreement  on  all 
issues  in  this  litigation”  and  that  “there 
are  no  more  issues  to  try.”  Transcript  of 
September  10,  2007,  at  p.  5.  They  also 
stated  that  the  settlement  agreement 
would  be  submitted  to  the  Judges  for 
approval  and  adoption  pursuant  to  17 
U.S.C.  801(b)(7)(A).  Id.  at  6.  The 
proposed  rates  and  terms  codifying  the 
settlement  agreement  were  filed  on 
October  30,  2007. 

Section  801(b)(7)(A)  allows  for  the 
adoption  of  rates  and  terms  negotiated 
by  “some  or  all  of  the  participants  in  a 
proceeding  at  any  time  during  the 
proceeding”  provided  they  are 
submitted  to  the  Copyright  Royalty 
Judges  for  approval.  This  section 
provides  that  in  such  event: 

(i)  the  Copyright  Royalty  Judges  shall 
provide  to  those  that  would  be  bound  by  the 
terms,  rates,  or  other  determination  set  by 
any  agreement  in  a  proceeding  to  determine 
royalty  rates  an  opportunity  to  comment  on 
the  agreement  and  shall  provide  to 
participants  in  the  proceeding  under  section 
803(b)(2)  that  would  be  bound  by  the  terms, 
rates,  or  other  determination  set  by  the 
agreement  an  opportunity  to  comment  on  the 
agreement  and  object  to  its  adoption  as  a 
basis  for  statutory  terms  and  rates;  and 

(ii)  the  Copyright  Royalty  Judges  may 
decline  to  adopt  the  agreement  as  a  basis  for 
statutory  terms  and  rates  for  participants  that 
are  not  parties  to  the  agreement,  if  any 
participant  described  in  clause  (i)  objects  to 
the  agreement  and  the  Copyright  Royalty 
Judges  conclude,  based  on  the  record  before 
them  if  one  exists,  that  the  agreement  does 
not  provide  a  reasonable  basis  for  setting 
statutory  terms  or  rates. 

17  U.S.C.  801(b)(7)(A).  Rates  and  terms 
adopted  pursuant  to  this  provision  are 
binding  on  all  copyright  owners  of 
sound  recordings  and  new  subscription 
services  performing  the  sound 
recordings  on  digital  audio  channels 
programmed  by  the  licensee  for 
transmission  by  a  satellite  television 
distribution  service  to  its  residential 
customers  where  the  audio  channels  are 
bundled  with  television  channels  as 
part  of  a  “basic”  package  of  service  and 
not  for  a  separate  fee. 

The  parties  have  agreed  and  proposed 
that  the  terms  governing  the  activities  of 
a  new  subscription  service  under 
sections  114  and  112  as  described 
herein  shall  be  the  same,  unless 
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otherwise  specified,  as  those  to  be 
determined  by  the  Judges  in  the  current 
proceeding  to  set  rates  and  terms  for  the 
subscription  transmissions  and  the 
reproduction  of  ephemeral  recordings 
by  preexisting  satellite  digital  audio 
radio  services.  Docket  No.  2006-1  CRB 
DSTRA.  The  Judges  will  render  their 
determination  in  that  proceeding  by 
mid-December. 

The  parties  proposing  the  fee 
structure  and  fees  set  forth  herein  have 
agreed  that  the  fee  structure  emd  fees 
shall  not  be  offered  into  evidence,  relied 
upon,  considered  as  precedent,  or 
otherwise  taken  into  account  in  (i)  the 
proceeding  in  Docket  No.  2006-1  CRB 
DSTRA  to  set  rates  and  fees  for  the 
public  performance  of  sound  recordings 
or  the  reproduction  of  ephemeral 
phonorecords  via  preexisting  satellite 
digital  audio  radio  services,  or  (ii)  in  the 
immediately  following  proceeding  to 
adopt  successor  rates  and  terms  for 
preexisting  satellite  digital  audio  radio 
services. 

As  discussed  above,  the  public  may 
comment  and  object  to  any  or  all  of  the 
proposed  regulations  contained  in  this 
notice  of  proposed  rulemaking.  Those 
who  do  comment  and  object,  however, 
must  be  prepared  to  participate  in 
further  proceedings  in  this  docket  to 
establish  rates  and  terms  for  the 
activities  of  the  new  subscription 
services  described  herein  under  the 
section  112  and  114  licenses. 

List  of  Subject  in  37  CFR  Part  383 

Copyright,  Digital  audio 
transmissions.  Performance  right,  Sound 
recordings. 

Proposed  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  the  Copyright  Royalty  Judges 
propose  to  add  part  383  to  Chapter  111 
of  title  37  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  383— RATES  AND  TERMS  FOR 
SUBSCRIPTION  TRANSMISSIONS  AND 
THE  REPRODUCTION  OF  EPHEMERAL 
RECORDINGS  BY  NEW 
SUBSCRIPTION  SERVICES 

Sec. 

383.1  General. 

383.2  Definitions. 

383.3  Royalty  fees  for  public  performance 
of  sound  recordings  and  the  making  of 
ephemeral  recordings. 

383.4  Terms  for  making  payment  of  royalty 
fees. 

Authority:  17  U.S.C.  112(e),  114,  and 
801(b)(1). 

§383.1  General. 

(a)  Scope.  This  part  383  establishes 
rates  and  terms  of  royalty  payments  for 


the  public  performance  of  sound 
recordings  in  certain  digital 
transmissions  by  Licensees  in 
accordance  with  the  provisions  of  17 
U.S.C.  114,  and  the  making  of  certain 
ephemeral  recordings  by  Licensees  in 
accordance  with  the  provisions  of  1 7 
U.S.C.  112(e),  during  the  period 
commencing  from  the  inception  of  the 
Licensees’  Services  and  continuing 
through  December  31,  2010. 

(b)  Legal  compliance.  Licensees 
relying  upon  the  statutory  licenses  set 
forth  in  17  U.S.C.  112  and  114  shall 
comply  with  the  requirements  of  those 
sections  and  the  rates  and  terms  of  this 
part. 

(c)  Relationship  to  voluntary 
agreements.  Notwithstanding  the 
royalty  rates  and  terms  established  in 
this  part,  the  rates  and  terms  of  any 
license  agreements  entered  into  by 
Copyright  Owners  and  Licensees  shall 
apply  in  lieu  of  the  rates  and  terms  of 
this  part  to  transmissions  within  the 
scope  of  such  agreements. 

§  383.2  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply; 

(a)  Applicable  Period  is  the  period  for 
which  a  particular  payment  to  the 
designated  collection  and  distribution 
organization  is  due. 

(b)  Bundled  Contracts  means 
contracts  between  the  Licensee  and  a 
Provider  in  which  the  Service  is  not  the 
only  content  licensed  by  the  Licensee  to 
the  Provider. 

(c)  Copyright  Owner  is  a  sound 
recording  copyright  owner  who  is 
entitled  to  receive  royalty  payments 
under  17  U.S.C.  112(e)  or  114(g). 

(d)  License  Period  means  the  period 
commencing  from  the  inception  of  the 
Licensees’  Services  and  continuing 
through  December  31,  2010. 

(e)  Licensee  is  a  person  that  has 
obtained  statutory  licenses  under  17 
U.S.C.  112  and  114,  and  the 
implementing  regulations,  to  make 
digital  audio  transmissions  as  part  of  a 
Service  (as  defined  in  paragraph  (h)  of 
this  section),  and  ephemeral  recordings 
for  use  in  facilitating  such 
transmissions. 

(f)  Provider  means  a  “multichannel 
video  programming  distributor”  as  that 
term  is  defined  in  47  CFR  76.1000(e); 
notwithstanding  such  definition,  for 
purposes  of  this  part,  a  Provider  shall 
include  only  a  distributor  of 
programming  to  televisions,  such  as  a 
cable  or  satellite  television  provider. 

(g)  Revenue.  (1)  “Revenue”  means  all 
monies  and  other  considerations,  paid 
or  payable,  recognizable  during  the 
Applicable  Period  as  revenue  by  the 
Licensee  consistent  with  Generally 


Accepted  Accounting  Principles 
(“GAAP”)  and  the  Licensee’s  past 
practices,  which  is  derived  by  the 
Licensee  from  the  operation  of  the 
Service  and  shall  be  comprised  of  the 
following: 

(i)  Revenues  recognizable  by  Licensee 
from  Licensee’s  Providers  and  directly 
from  residential  U.S.  subscribers  for 
Licensee’s  Service; 

(ii)  Licensee’s  advertising  revenues 
recognizable  from  the  Service  (as 
billed),  or  other  monies  received  from 
sponsors  of  the  Service  if  any,  less 
advertising  agency  commissions  not  to 
exceed  15%  of  those  fees  incurred  to  a 
recognized  advertising  agency  not 
owned  or  controlled  by  Licensee; 

(iii)  Revenues  recognizable  for  the 
provision  of  time  on  the  Service  to  any 
third  party; 

(iv)  Revenues  recognizable  from  tbe 
sale  of  time  to  Providers  of  paid 
programming,  such  as  infomercials,  on 
the  Service; 

(v)  Where  merchandise,  service,  or 
anything  of  value  is  receivable  by 
Licensee  in  lieu  of  cash  consideration 
for  the  use  of  Licensee’s  Service,  the  fair 
market  value  thereof  or  Licensee’s 
prevailing  published  rate,  whichever  is 
less; 

(vi)  Monies  or  other  consideration 
recognizable  as  revenue  by  Licensee 
from  Licensee’s  Providers,  but  not 
including  revenues  recognizable  by 
Licensee’s  Providers  from  others  and 
not  accounted  for  by  Licensee’s 
Providers  to  Licensee,  for  the  provision 
of  hardware  for  the  Service  by  anyone 
and  used  in  connection  with  the 
Service; 

(vii)  Monies  or  other  consideration 
recognizable  as  revenue  for  any 
references  to  or  inclusion  of  any  product 
or  service  on  the  Service;  and 

(viii)  Bad  debts  recovered  regarding 
paragraphs  (g)(l)(i)  through  (vii)  of  this 
section. 

(2)  “Revenue”  shall  include  such 
payments  as  set  forth  in  paragraphs 
{g)(l)(i)  through  (viii)  of  this  section  to 
which  Licensee  is  entitled  but  which  are 
paid  or  payable  to  a  parent,  subsidiary, 
division,  or  affiliate  of  Licensee,  in  lieu 
of  payment  to  Licensee  but  not 
including  payments  to  Licensee’s 
Providers  for  the  Service.  Licensee  shall 
be  allowed  a  deduction  from  “Revenue” 
as  defined  in  paragraph  (g)(1)  of  this 
section  for  bad  debts  actually  written  off 
during  the  reporting  period. 

(h)  A  Service  is  a  non-interactive 
(consistent  with  the  definition  of 
“interactive  service”  in  17  U.S.C. 
114(j)(7))  audio-only  subscription 
service  (including  accompanying 
information  and  graphics  related  to  the 
audio)  that  is  transmitted  to  residential 
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subscribers  of  a  television  service 
through  a  Provider  which  is  marketed  as 
and  is  in  fact  primarily  a  video  service 
where 

(1)  Subscribers  do  not  pay  a  separate 
fee  for  audio  channels, 

(2)  The  audio  channels  are  delivered 
by  digital  audio  transmissions  through  a 
technology  that  is  incapable  of  tracking 
the  individual  sound  recordings 
received  by  any  particular  consumer. 

(3)  However,  paragraph  {hK2)  of  this 
section  shall  not  apply  to  the  Licensee’s 
current  contracts  with  Providers  that  are 
in  effect  as  of  the  effective  date  of  this 
part  if  such  Providers  become  capable  in 
the  future  of  tracking  the  individual 
sound  recordings  received  by  any 
particular  consumer,  provided  that  the 
audio  channels  continued  to  be 
delivered  to  Subscribers  by  digital  audio 
transmissions  and  the  Licensee  remains 
incapable  of  tracking  the  individual 
sound  recordings  received  by  any 
particular  consumer. 

(i)  Subscriber  means  every  residential 
subscriber  to  the  underlying  service  of 
the  Provider  who  receives  Licensee’s 
Service  in  the  United  States  for  all  or 
any  part  of  a  month;  provided,  however, 
that  for  any  Licensee  that  is  not  able  to 
track  the  number  of  subscribers  on  a 
per-day  basis,  “Subscribers”  shall  be 
calculated  based  on  the  average  of  the 
number  of  subscribers  on  the  last  day  of 
the  preceding  month  and  the  last  day  of 
the  applicable  month,  unless  the  Service 
is  paid  by  the  Provider  based  on  end-of- 
month  numbers,  in  which  event 
“Subscribers”  shall  be  counted  based  on 
end-of-month  data. 

(j)  Stand-Alone  Contracts  means 
contracts  between  the  Licensee  and  a 
Provider  in  which  the  only  content 
licensed  to  the  Provider  is  the  Service. 

§  383.3  Royalty  fees  for  public 
performances  of  sound  recordings  and  the 
making  of  ephemeral  recordings. 

(a)  Royalty  rates.  Royalty  rates  for  the 
public  performance  of  sound  recordings 
by  eligible  digital  transmissions  made 
over  a  Service  pursuant  to  17  U.S.C. 

114,  and  for  ephemeral  recordings  of 
sound  recordings  made  pursuant  to  17 
U.S.C.  112  to  facilitate  such 
transmissions,  are  as  follows.  Each 
Licensee  will  pay,  with  respect  to 
content  covered  by  the  License  that  is 
provided  via  the  Service  of  each  such 
Licensee: 

(1)  For  Stand-Alone  Contracts,  the 
greater  of: 

(i)  15%  of  Revenue,  or 

(ii)  The  following  monthly  minimum 
payment  per  Subscriber  to  the  Service  of 
such  Licensee — 

(A)  From  inception  through  2006: 
$0.0075 


(B)  2007:  $0.0075 

(C)  2008:  $0.0075 

(D)  2009:  $0.0125 

(E)  2010:  $0.0150  and 

(2)  For  Bundled  Contracts,  the  greater 
of: 

(i)  15%  of  Revenue  allocated  to  reflect 
the  objective  value  of  the  Licensee’s 
Service,  or 

(ii)  The  following  monthly  minimum 
payment  per  Subscriber  to  the  Service  of 
such  Licensee: 

(A)  From  inception  through  2006: 
$0.0220 

(B)  2007:  $0.0220 

(C)  2008:  $0.0220 

(D)  2009:  $0.0220 

(E)  2010:  $0.0250 

(b)  Minimum  fee.  Each  Licensee  will 
pay  an  annual,  non-refundable 
minimum  fee  of  one  hundred  thousand 
dollars  ($100,000),  payable  on  January 
31  of  each  calendar  year  in  which  the 
Service  is  provided  pursuant  to  the 
section  112  and  114  statutory  licenses, 
but  payable  pursuant  to  the  applicable 
regulations  for  all  years  2007  and 
earlier.  Such  fee  shall  be  recoupable  and 
credited  against  royalties  due  in  the 
calendar  year  in  which  it  is  paid. 

§  383.4  Terms  for  making  payment  of 
royalty  fees. 

(a)  Subject  to  the  provisions  of  this 
section,  terms  governing  timing  and  due 
dates  of  royalty  payments,  late  fees, 
statements  of  account,  audit  and 
verification  of  royalty  payments  and 
distributions,  cost  of  audit  and 
verification,  record  retention 
requirements,  treatment  of  Licensees’ 
confidential  information,  distribution  of 
royalties,  unclaimed  funds,  designation 
and  definition  of  the  collection  and 
distribution  organization,  and  any 
definitions  for  applicable  terms  not 
defined  herein  and  not  otherwise 
inapplicable  shall  he  those  adopted  by 
the  Copyright  Royalty  Judges  for 
subscription  transmissions  and  the 
reproduction  of  ephemeral  recordings 
by  preexisting  satellite  digital  audio 
radio  services  in  Docket  No.  2006-1 
CRB  DSTRA  (“the  SDARS  Proceeding”). 

(b)  Without  prejudice  to  any 
applicable  notice  and  recordkeeping 
provisions,  statements  of  account  shall 
not  require  reports  of  performances. 

(c)  If  the  Copyright  Royalty  Judges 
adopt  reports  of  use  regulations  in  the 
SDARS  Proceeding,  those  regulations,  if 
any,  shall  govern  Licensees’  obligations 
to  report  sound  recordings  used 
pursuant  to  this  part,  except  that 
Licensees  also  shall  report  to 
SoundExchange  which  channels  are 
transmitted  by  their  respective 


Providers  for  all  past,  current  and  future 
periods.  In  the  event  that  the  Copyright 
Royalty  Judges  do  not  adopt  reports  of 
use  regulations  in  the  SDARS 
Proceeding,  then  reports  of  use  provided 
by  XM'Satellite  Radio  Inc.  (“XM”)  and 
Sirius  Satellite  Radio  Inc.  (“Sirius”)  for 
their  use  of  sound  recordings  on  their 
preexisting  satellite  digital  audio  radio 
services  (as  defined  in  17  U.S.C. 
114(j)(10))  shall  be  deemed  to  satisfy 
XM’s  and  Sirius’  obligations  to  report 
sound  recordings  used  pursuant  to  this 
part,  and  MTV  Networks  shall  provide 
census  reporting,  retroactive  to  the 
inception  of  its  Service. 

Dated:  November  6,  2007. 

James  Scott  Sledge, 

Chief  Copyright  Royalty  Judge. 

[FR  Doc.  E7-22044  Filed  11-8-07;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82  ' 

[EPA-HQ-OAR-2006-5065;  FRL-8493-4] 
RIN  2060-A032 

Protection  of  Stratospheric  Ozone: 
Revision  of  Refrigerant  Recovery  and 
Recycling  Equipment  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  update 
motor  vehicle  refrigerant  recovery  and 
recycling  equipment  standards.  Under 
Clean  Air  Act  Section  609,  motor 
vehicle  air-conditioning  (MV AC) 
refrigerant  handling  equipment  must  he 
certified  by  the  Administrator  or  tm 
independent  organization  approved  by 
the  Administrator  and,  at  a  minimum, 
must  be  as  stringent  as  the  standards  of 
the  Society  of  Automotive  Engineers 
(SAE)  in  effect  as  of  the  date  of  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  In  1997,  EPA 
promulgated  regulations  that  required 
the  use  of  SAE  Standard  J2210,  HFC- 
134a  Recycling  Equipment  for  Mobile 
Air  Conditioning  Systems  for 
certification  of  MVAC  refrigerant 
handling  equipment.  SAE  has  replaced 
Standard  J2210  with  J2788,  Recovery/ 
Recycle  and  Recovery/Recycle/ 
Recharging  Equipment  for  HFC-134a 
Refrigerant.  To  avoid  confusion,  EPA  is 
updating  its  reference  to  include  the 
new  SAE  standards.  This  action  reflects 
a  change  in  industry  standard  practice. 
This  action  proposes  to  revise  the  EPA 
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addresses  to  send  equipment 
certification  forms. 

DATES:  Written  comments  or  a  request 
for  a  public  hearing  must  be  received  by 
December  10,  2007. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No  EPA-HQ- 
OAR-2006-5065,  by  mail  to 
Environmental  Protection  Agency, 
Mailcode  6102T,  EPA  Docket  Center 
(EPA/DC),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  Comments 
may  also  be  submitted  electronically  or 
through  hand  delivery/courier  by 
following  the  detailed  instructions  in 
the  ADDRESSES  section  of  the  direct  final 
rule  located  in  the  rules  section  of  this 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Thundiyil,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Progrcuns  (MC  6205 J), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460;  telephone  number:  (202) 
343-9464;  fax  number  (202)  343-2363; 
e-mail  address: 
th  undiyil.karen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 

“Rules  and  Regulations”  Section  of  this 
Federal  Register,  we  are  updating  the 
existing  motor  vehicle  refrigerant 
recovery  and  recycling  equipment 
standards,  as  a  direct  final  rule  without 
a  prior  proposed  rule.  If  we  receive  no 
adverse  comment  or  a  request  for  a 
public  hearing,  we  will  not  take  further 
action  on  this  proposed  rule. 

I.  Why  is  EPA  Issuing  This  Proposed 
Rule? 

This  document  proposes  to  take 
action  on  motor  vehicle  air-conditioning 
refrigerant  recovery  and  recycling 
equipment  standards.  We  have 
published  a  direct  final  rule  updating 
EPA’s  motor  vehicle  refrigerant  recovery 
and  recycling  equipment  standards  in 
the  “Rules  and  Regulations”  section  of 
this  Federal  Register  because  we  view 
this  as  a  noncontroversial  action  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
action  in  the  preamble  to  the  direct  final 
rule. 

If  we  receive  no  adverse  comment  or 
a  request  for  a  public  hearing,  we  will 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment  or 
request,  we  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  We 
would  address  all  public  comments  in 
any  subsequent  final  rule  based  on  this 
proposed  rule. 

We  do  not  intend  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  For  further 


information,  please  see  the  information 
provided  in  the  ADDRESSES  section  of 
this  document. 

II.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)  12866  (58  FR 
51735,  October  4, 1993)  and  is  therefore 
not  subject  to  review  under  the  EO. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The 
recordkeeping  and  reporting 
requirements  included  in  this  action  are 
already  included  in  an  existing 
information  collection  burden.  This 
action  does  not  make  any  changes  that 
would  affect  burden.  However,  the 
Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations,  40 
CFR  part  82,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0247,  EPA  ICR 
number  1617.05.  A  copy  of  the  OMB 
approved  Information  Collection 
Request  (ICR)  may  be  obtained  from 
Susan  Auby,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  t2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460  or  by 
calling  (202)  566-1672.  A  copy  may  also 
downloaded  from  http:// 
www.regulations.gov. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 


C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SB A)  regulations  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today’s  rule  on  small  entities, 
we  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  requirements  of  today’s  rule  do  not 
mandate  a  switch  to  the  new  SAE 
equipment  standards.  Rather,  as  MV  AC 
service  shop  owners  replace  end-of-life 
refrigerant  handling  equipment,  owners 
will  purchase  equipment  certified  to  the 
new  SAE  standard. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private  ' 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  tlie  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
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than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements'. 

EPA  has  determined  that  this  rule 
does  not  (Contain  a  Federal  mandate  that 
may  result  in  expenditures  of  Si 00 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today’s  rule  does  not  affect  State,  local, 
or  tribal  goverilments.  The  impact  of 
this  rule  on  the  private  sector  will  be 
less  than  $100  million  per  year.  Thus, 
today’s  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
regulation  does  not  apply  to 
governmental  entities. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 


governmental  entities.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Orde’r  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  because  this  regulation 
applies  directly  to  facilities  that  use 
these  substances  and  not  to 
governmental  entities.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  “Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


I.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  .standards.  This 
rulemaking  explicitly  references 
technical  standards:  EPA  uses  the  SAE 
revision  versions  of  J2210.  These 
standards  can  be  obtained  from  http:// 
Mww.sae.  org/  technical/standards/. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection,  Motor 
vehicle  air-conditioning.  Recover/ 
recycle  equipment.  Recover/recycle/ 
recharge  equipment,  Reporting  and 
certification  requirements,  Stratospheric 
ozone  layer. 

Dated;  November  2,  2007. 

Stephen  L.  Johnson, 

Administrator. 

[FR  Doc.  E7-21941  Filed  11-8-07;  8:45  am] 
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Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  In  2006,  the  National  Marine 
Fisheries  Service  (NMFS)  issued 
regulations  requiring  the  use  of  chain 
mat  modified  dredges  in  the  Atlantic  sea 
scallop  fishery  south  of  41°  9.0'  North 
latitude  from  May  1  through  November 
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30  each  year.  The  existing  requirements 
resulted  from  two  final  rules:  one  issued 
in  August  2006  after  prior  public  notice 
and  opportunity  for  comment  (August 
25,  2006);  and  an  emergency  rule  issued 
in  November  2006  for  which  prior 
notice  and  opportunity  for  comment 
was  waived  for  good  cause  (November 
15,  2006).  These  actions  were  necessary 
to  help  reduce  mortality  and  injury  to 
endangered  and  threatened  sea  turtles 
captured  in  scallop  dredge  gear  and  to 
conserve  sea  turtles  listed  urider  the 
Endangered  Species  Act  (ESA).  This 
action  re-proposes  the  chain  mat 
requirements,  with  some  modifications. 
This  proposed  action  would  clarify  the 
regulatory  text  regarding  the  chain-mat 
modified  gear,  add  a  transiting 
provision,  and  address  a  procedural 
error  regarding  the  timing  of  the  signing 
of  the  National  Environmental  Policy 
Act  (NEPA)  document  during  the 
issuance  of  the  August  2006  final  rule. 
Any  incidental  take  of  threatened  sea 
turtles  in  sea  scallop  dredge  gear  in 
compliance  with  the  gear  modification 
requirements  and  all  other  applicable 
requirements  will  be  exempted  from  the 
ESA  prohibition  against  takes. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  5  p.m.  EST  on 
December  10,  2007. 

ADDRESSES:  Written  comments  on  this 
action,  identified  by  RIN  0648-AV84, 
may  be  submitted  by  any  one  of  the 
following  methods: 

•  Electronic  submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  portal  at  http:// 
www.regulations.gov. 

•  Fax:  978-281-9394,  ATTN:  Sea 
Turtle  Conservation  Measures,  Proposed 
Rule. 

•  Mail:  Mary  A.  Colligan,  Assistant 
Regional  Administrator  for  Protected 
Resources,  NMFS,  Northeast  Region, 
One  Blackburn  Drive,  Gloucester,  MA 
01930,  ATTN:  Sea  Turtle  Conservation 
Measures,  Proposed  Rule. 

Copies  of  the  Draft  Environmental 
Assessment/Regulatory  Impact  Review 
can  be  obtained  from  http:// 
www.nero.noaa.gov/nero/regs/cotn.html 
listed  under  the  Electronic  Access 
portion  of  this  document  or  by  writing 
to  Ellen  Keane,  NMFS,  Northeast 
Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Keane  (ph.  978-281-9300  x6526, 
fax  978-281-9394,  email 
enen.keane@noaa.gov]  or  Barbara 
Schroeder  (ph.  301-713-2322,  fax  301- 
427-2522,  email 
barbara .  schroeder@noaa  .gov) . 

SUPPLEMENTARY  INFORMATION: 


Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp’s 
ridley  [Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  sea 
turtles  are  listed  as  endangered.  The 
loggerhead  {Caretta  caretta)  and  green 
[Chelonia  mydas)  sea  turtles  are  listed 
as  threatened,  except  for  breeding 
populations  of  green  turtles  in  Florida 
and  on  the  Pacific  coast  of  Mexico  that 
are  listed  as  endangered.  Kemp’s  ridley, 
hawksbill,  loggerhead,  and  green  sea 
turtles  are  hard-shelled  sea  turtles. 

Under  the  ESA  and  its  implementing 
regulations,  taking  sea  turtles  under 
NMFS’  jurisdiction,  even  incidentally, 
is  prohibited,  with  exceptions  identified 
in  50  CFR  223.206.  The  term  “take” 
means  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect  or  to  attempt  to  engage  in  such 
conduct.  The  incidental  take  of 
endangered  species  may  only  legally  be 
exempted  by  an  incidental  take 
statement  or  an  incidental  take  permit 
issued  pursuant  to  section  7  or  10  of  the 
ESA,  respectively.  Existing  sea  turtle 
conservation  regulations  at  50  CFR 
223.206(d)  exempt  fishing  activities  and 
scientific  research  from  the  prohibition 
on  takes  of  threatened  sea  turtles  under 
certain  conditions.  The  incidental  take, 
both  lethal  and  non-lethal,  of  loggerhead 
and  unidentified  hard-shelled  sea 
turtles  as  a  result  of  scallop  dredging 
has  been  observed  in  the  sea  scallop 
dredge  fishery  (Northeast  Fisheries 
Science  Center  (NEFSC)  Fisheries 
Sampling  Branch  (FSB),  Observer 
Database).  In  addition,  non-lethal  takes 
of  a  green  and  a  Kemp’s  ridley  sea  turtle 
have  been  observed  in  this  fishery 
(NEFSC  FSB,  Observer  Database)  and 
one  unconfirmed  take  of  a  leatherback 
sea  turtle  was  reported  during  the 
experimental  fishery  to  test  the  chain- 
mat  modified  gear  (DuPaul  et  ai, 

2004a). 

This  rule  is  being  proposed  under  the 
ESA  provisions  authorizing  the  issuance 
of  regulations  to  conserve  threatened 
species  and  for  enforcement  purposes 
(sections  4  and  11,  respectively).  This 
rule  re-proposes  the  existing  chain  mat 
regulations,  with  some  modifications 
that  apply  to  dredges  in  the  Atlantic  sea 
scallop  fishery.  The  proposed  rule,  if 
implemented,  would  (1)  clarify  the 
requirements  related  to  the  use  of  chain 
mats  in  the  Atlantic  sea  scallop  dredge 
fishery,  (2)  add  a  transiting  provision, 
and  (3)  address  a  procedural  error  in  the 
August  2006  rulemaking  (71  FR  50361, 
August  25,  2006)  that  required  the  use 


of  chain  mats  in  the  Atlantic  sea  scallop 
dredge  fishery.  In  addition,  NMFS  is 
seeking  public  comment  on  the  decision 
not  to  include  in  this  proposed  rule  the 
configuration  option  for  the  chain-mat 
modified  gear  that  was  removed  from 
the  existing  regulations  by  the 
November  2006  emergency  action  (71 
FR  66466,  November  15,  2006). 

Sea  Turtle  Bycatch  in  the  Sea  Scallop 
Dredge  Fishery 

Sea  turtles  have  been  observed  taken 
in  the  Atlantic  sea  scallop  dredge 
fishery.  “Observed”  or  “observed  take” 
means  seen  and  documented  by  a  NMFS 
approved  observer  while  on-watch.  The 
majority  of  the  takes  have  occurred  in 
the  mid-Atlantic;  while  one  take 
occurred  on  southern  Georges  Bank. 
During  1996  through  June  2007,  62  takes 
were  observed  in  the  sea  scallop  dredge 
fishery  while  an  observer  was  on-watch 
(excluding  the  experimental  fishery 
described  later):  1  each  in  1996, 1997, 
and  1999;  11  in  2001;  17  in  2002;  22  in 
2003;  8  in  2004;  and  1  in  2006  (NEFSC 
FSB,  Observer  Database).  In  addition, 
during  this  period,  14  sea  turtles  were 
reported  taken  while  the  observer  was 
off-watch  (when  an  observer  is  on  the 
vessel  but  not  on  duty)  or  on  an 
unobserved  haul  (when  an  observer  is 
on  duty  but  unable  to  collect  all 
information  on  a  haul)  (NEFSC,  FSB, 
Observer  Database),  2  turtles,  neither 
observed,  were  reported  during  the 
preliminary  testing  of  the  chain-mat 
modified  gear,  and  8  turtles,  6  of  which 
were  observed,  were  captured  during 
the  course  of  the  experimental  fishery  to 
test  the  chain-mat  modified  gear 
(DuPaul  et  al.,  2004a).  Of  the  62 
observed  takes,  44  were  identified  as 
loggerhead  sea  turtles,  1  was  identified 
as  a  green  sea  turtle,  and  the  remaining 
animals  were  hard-shelled  sea  turtles 
that  could  not  be  positively  identified 
(NEFSC  FSB,  Observer  Database).  A 
single  take  of  a  Kemp’s  ridley  sea  turtle 
was  documented  in  this  fishery  during 
an  off-watch  haul  in  2005  (NEFSC,  FSB, 
Observer  Database)  and  an  unconfirmed 
take  of  a  leatherback  sea  turtle  was 
reported  during  the  experimental 
fishery  (DuPaul  et  al.,  2004a).  Of  the  62 
turtles,  4  were  fresh  dead  upon  retrieval 
or  died  on  the  vessel,  1  was  alive  but 
required  resuscitation,  26  were  alive  but 
injured,  19  were  alive  with  no  apparent 
injuries,  and  12  were  listed  as  alive  but 
condition  unknown. 

The  NEFSC  has  completed  an 
assessment  of  sea  turtle  bycatch  in  the 
Atlantic  sea  scallop  dredge  fishery  in 
the  mid- Atlantic  for  fishing  years  (FY) 
2003,  2004,  and  2005.  The  estimated 
total  bycatch  of  loggerhead  sea  turtles  in 
this  fishery  was  749  (C.V.  =  0.28)  in 
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FY2003  (Murray,  2004a),  180  (C.V.  = 
0.37)  in  FY2004  (Murray,  2005),  and  0 
in  FY2005  (Murray,  2007).  It  should  be 
noted  that  although  no  turtles  were* 
estimated  to  have  been  captured  in  sea 
scallop  dredge  gear  in  FY2005,  there 
were  three  interactions  documented  by 
observers  who  were  off-watch  at  the 
time  of  the  take.  One  turtle  was 
identified  as  a  Kemp’s  ridley;  two  were 
identified  as  loggerheads.  The  species 
was  confirmed  for  all  three  interactions. 
As  the  observer  was  off-watch  at  the 
time  of  the  takes,  there  was  insufficient 
data  associated  with  these  events  to 
allow  the  interactions  to  be  used  in  the 
estimation  of  total  turtle  bycatch  in  the 
fishery  (Murray,  2007).  Although  the 
estimate  provided  by  the  NEFSC  is  0, 
NMFS  recognizes  that  the  actual  take  of 
sea  turtles  in  the  2005  fishing  year  was 
greater. 

The  NEFSC  has  attempted  to  identify 
a  variable  for  predicting  sea  turtle 
bycatch  in  the  dredge  component'of  the 
scallop  fishery  (Murray,  2004a,  2004b, 
2005).  Using  a  modeling  approach,  sea 
surface  temperature  (SST),  depth,  time- 
of-day,  and  tow  time  were  identified  as 
variables  affecting  observed  bycatch 
rates  of  sea  turtles  with  scallop  dredge 
gear  (Murray,  2004a,  2004b,  2005). 
However,  the  variable(s)  associated  with 
the  highest  bycatch  rates  changed  from 
one  year  to  another  (e.g.,  SST,  depth)  or 
could  not  be  further  analyzed  (e.g.,  time- 
of-day  and  tow  time)  because  the 
information  is  not  collected  for  the 
entire  fishery  (Murray,  2004a,  2004b, 
2005).  Therefore,  a  set  of  variables  has 
not  yet  been  found  for  forecasting  sea 
turtle  bycatch  with  scallop  dredge  gear. 

Risks  to  sea  turtles  from  capture  in 
dredge  gear  include  forced  submergence 
and  injury.  Sea  turtles  forcibly 
submerged  in  any  type  of  restrictive  gear 
would  eventually  suffer  fatal 
consequences  from  prolonged  anoxia 
and/ or  seawater  infiltration  of  the  lung 
(Lutcavage  et  ah,  1997).  Sea  turtles 
caught  in  scallop  dredge  gear  often 
suffer  injuries.  The  most  commonly 
observed  injury  is  damage  to  the 
carapace.  Tbe  causes  of  these  injuries 
are  unknown,  but  the  most  likely  appear 
to  be  from  being  struck  by  the  dredge 
(during  a  tow  or  upon  emptying  the 
dredge  bag),  crushed  by  debris  (e.g., 
large  rocks)  that  collects  in  the  dredge 
bag,  or  as  a  result  of  a  fall  during 
hauling  gear.  Under  typical  fishing 
operations,  the  dredge  is  hauled  to  the 
surface,  lifted  above  the  deck  of  the 
vessel,  and  emptied  by  turning  the  bag 
over.  Under  such  conditions,  a  turtle 
caught  in  the  bag  may  fall  many  feet  to 
the  deck  of  the  vessel  and  could  suffer 
cracks  to  the  carapace  or  other  injuries 
as  a  result  of  the  fall.  After  the  bag  is 


dumped,  the  dredge  frame  is  often 
dropped  on  top  of  it.  Thus,  dumping  the 
catch  and  lowering  the  gear  onto  deck 
are  actions  during  which  turtles  could 
be  injured.  Additional  information  on 
sea  turtle  bycatch  in  the  Atlantic  sea 
scallop  dredge  fishery  can  be  found  in 
the  draft  Environmental  Assessment  for 
this  action.  f 

Experimental  Fishery  to  Test  the 
Modified  Gear 

In  response  to  information  on  the  take 
of  sea  turtles  in  the  sea  scallop  dredge 
fishery,  NMFS  worked  with  tbe  scallop 
fishing  industry  and  the  Virginia 
Institute  of  Marine  Science  to 
investigate  the  use  of  a  modified  sea 
scallop  dredge  to  keep  sea  turtles  out  of 
the  dredge  bag.  The  modified  dredge  has 
a  chain  mat  hung  over  the  opening  of 
the  bag,  preventing  sea  turtles  from 
entering  the  bag  itself,  and  injuries  that 
result  from  such  capture.  An 
experimental  fishery  to  test  the  chain 
mat  gear  was  conducted  from  July  17, 
2003  October  9,  2004  (DuPaul  et  aL, 
2004a),  with  preliminary  trials 
conducted  from  October  2002  through 
January  2003  (letter  from  Dr.  W.  DuPaul 
to  M.  Colligan,  August  21,  2007).  During 
the  preliminary  trials,  two  turtles  were 
reported  captured.  DuPaul  et  al.  (2004a) 
reported  that  one  turtle  was  taken  in  the 
unmodified  dredge;  the  other  turtle  was 
reported  on  the  chain  mat,  subsequently 
swimming  away  as  the  gear  was  hauled. 

The  experimental  fishery  to  test  the 
chain  mat  configuration  was  conducted 
on  11-foot  (3.35-m),  14-foot  (4.27-m), 
and  15-foot  (4.57-m)  dredges.  The  final 
report  on  the  experimental  fishery 
(DuPaul  et  al.,  2004a)  and  the  draft 
Environmental  Assessment  for  this 
action  provide  additional  detail.  During 
field  trials  of  the  chain  mats,  eight 
turtles  (six  of  which  were  observed) 
were  captured  in  the  unmodified 
dredge;  no  turtles  were  captured  in  the 
modified  dredge  equipped  with  a  chain 
mat.  The  six  observed  interactions  were 
with  loggerhead  sea  turtles.  One  of  the 
unobserved  interactions  was  reported  by 
the  fisherman  as  a  loggerhead  sea  turtle; 
the  second  was  reported  by  the 
fisherman  as  a  leatherback  sea  turtle. 
The  principal  investigators  did 
interview  the  captain  and  determined, 
based  on  the  captain’s  description  of  the 
turtle,  that  it  was  likely  the  turtle  was 
a  leatherback.  Thus,  the  turtle  was 
reported  as  such  in  the  final  report  on 
the  experiment  (DuPaul  et  al.,  2004a). 

Witn  respect  to  the  catch  of  sea 
scallops,  the  dredge  modified  with  the 
chain  mat  caught  6.71  percent  less 
scallops  than  the  unmodified  dredge 
(DuPaul  et  al.,  2004).  The  study  shows 
that  the  chain  mats  can  be  effective  in 


preventing  the  capture  of  sea  turtles  in 
the  dredge  bag  without  substantial 
reductions  in  the  harvest  of  sea  scallops. 

Requirements  for  the  Chain-mat 
Modified  Dredge 

On  August  25,  2006,  NMFS  issued  a 
final  rule  to  require  the  use  of  chain-mat 
modified  dredges  in  the  Atlantic  sea 
scallop  fishery  south  of  41°  9.0'  N. 
latitude  from  May  1  through  November 
30  each  year  (71  FR  50361).  The  chain 
mat  regulation  became  effective  on 
September  25,  2006.  The  specific 
purpose  of  requiring  the  use  of  a  chain 
mat  is  to  keep  sea  turtles  from  being 
captured  inside  the  dredge  bag  and  to 
prevent  the  injury  and  mortality 
associated  with  such  capture.  As 
described  previously,  sea  turtles 
captured  in  the  dredge  bag  may  suffer 
injury  or  mortality  due  to  being  struck 
by  the  dredge  upon  emptying  the  dredge 
bag,  crushed  by  debris  (e.g.,  large  rocks) 
that  collects  in  the  dredge  bag,  or  as  a 
result  of  a  fall  while  fishermen  empty 
the  bag. 

The  August  2006  final  rule  included 
two  options  for  configuring  the  gear. 

The  first  option  specified  a  number  of 
chains  by  dredge  width.  The  second 
option  required  that  each  side  of  the 
opening  created  by  the  intersecting 
chains  be  14  inches  (35.5  cm)  or  less. 
Shortly  after  the  rule’s  effective  date, 
NMFS  became  aware  of  a  discrepancy 
between  the  two  options  for  configuring 
the  chain  mat  in  the  August  2006  final 
rule.  NMFS  believed  that  both 
configurations  would  create  a  chain  mat 
with  openings  of  14  inches  (35.5  cm)  or 
less  per  side.  However,  NMFS 
discovered  that  was  not  the  case,  and 
the  configuration  specifying  a  number  of 
chains  by  dredge  width  resulted  in  some 
openings  greater  than  14  inches  (35.5 
cm);  therefore,  NMFS  proceeded  with 
rulemaking  to  correct  the  discrepancy  to 
ensure  that  sea  turtles  are  protected  to 
the  extent  intended  by  the  August  2006 
final  rule.  On  November  15,  2006, 

NMFS  published  an  emergency  rule  that 
removed  the  option  that  allowed  the 
gear  to  be  configured  by  dredge  width 
(71  FR  66466).  The  emergency  rule, 
which  is  currently  in  place  and  does  not 
have  an  expiration  date,  requires 
Atlantic  sea  scallop  dredge  vessels  to 
configure  the  chains  such  that  the 
length  of  each  side  of  the  squares  or 
rectangles  formed  by  the  chain  is  less 
than  or  equal  to  14  inches  (35.5  cm). 

Re-proposal  of  the  Chain  Mat 
Requirements 

The  proposed  chain  mat  requirement 
is  based  on  the  results  of  the 
experimental  fishery  and  is 
independently  supported  by 
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information  gathered  by  observers  on 
sea  scallop  vessels  that  captured  turtles. 
As  described  previously,  the 
experimental  fishery  showed  that  the 
chain  mat  prevents  sea  turtles  from 
entering  the  dredge  bag  while  not 
substantially  affecting  the  catch  of  sea 
scallops.  The  spacing  of  the  chains 
based  on  dredge  width  included  in  the 
August  2006  final  rule  was  intended  to 
be  based  on  an  experimental  fishery  to 
test  the  chain  mat  gear.  In  total,  a  series 
of  22  experimental  cruises  were  carried 
out  on  commercial  vessels  using  11-foot 
(3.35-m),  14-foot  {4.27-m),  and  15-ft 
(4.57-m)  dredges.  During  the 
experimental  fishery,  9  vertical  chains 
were  used  for  the  11-ft  (3.35-m)  dredge 
and  1 1  vertical  and  6  horizontal  chains 
were  used  for  the  14-foot  (4.27-m)  and 
15-ft  (4.57-m)  dredges  (DuPaul  et  ah, 
2004a).  The  report  does  not  explicitly 
state  the  number  of  horizontal  chains 
used  on  the  11-ft  (3.35-m)  dredge,  but 
the  researchers  have  stated  that  5  or  6 
chains  were  used.  As  indicated  in  the 
final  report,  the  number  of  chains  in  and 
of  itself  is  not  what  drove  the 
configuration  tested.  Rather  it  was  the 
target  size  of  the  openings  that  drove  the 
number  of  chains  to  be  used,  and  thus, 
the  overall  configuration.  The  openings 
were  designed  to  prevent  sea  turtles  of 
greater  than  24  inches  (60.96  cm)  in 
length  from  entering  the  dredge  bag 
(DuPaul  et  ah,  2004a).  Even  though  the 
size  of  the  openings  created  by  the 
intersecting  chains  used  in  the 
experimental  fishery  was  not  included 
in  the  final  report  on  the  experiment, 
information  was  provided  that  supports 
the  14  inch  (35.5  cm)  maximum 
opening.  During  the  pilot  study  in  2002, 
the  chain  mat  was  rigged  so  that  a  grid 
of  12-inch  (30.5  cm)  squares  was 
formed  (DuPaul  and  Smolowitz,  2003). 

A  placard,  produced  by  Fisheries 
Survival  Fund  and  Virginia  Sea  Grant, 
was  included  in  the  final  report  on  the 
experiment  to  provide  a  full  description 
and  picture  of  the  gear.  The  placard 
states  that  the  number  of  chains  used 
during  the  experimental  fishery,  spaced 
evenly  on  a  normal  sweep  arrangement, 
should  result  in  approximately  a  12-  to 
13-inch  (30.5  to  33  cm)  square  pattern. 
The  experimental  fishery  showed  that 
the  use  of  a  chain  mat  with  the  size 
openings  used  in  the  experiment 
prevented  sea  turtles  from  entering  the 
dredge  bag  and  incurring  injuries  from 
such  capture. 

The  requirement  that  the  openings  in 
the  chain  mat  be  14  inches  (35.5  cm)  or 
less  will  reduce  the  severity  of  sea 
turtle-gear  interactions  given  the  size  of 
sea  turtles  observed  taken  in  the  fishery. 
Fisheries  observers  collect  information 


on  the  length  and  width  of  sea  turtles 
observed  taken.  When  it  is  not  possible 
to  collect  measurements,  the  length  and 
width  can  be  estimated  by  the  observer. 
For  example,  a  turtle  observed  taken  in 
2004  in  the  sea  scallop  dredge  fishery 
was  estimated  by  the  observer  to  be  170 
cm  (66.9  in)  in  length.  The  precision 
and  accuracy  of  these  estimated  values 
is  not  known  and  may  vary  between 
observers.  Therefore,  only  turtles  for 
which  measured  values  are  available 
will  be  described  here.  Loggerhead  sea 
turtles  observed  captured  ranged  in 
length  from  62.2  107  cm  (24.5  42.1  in) 
from  notch  to  tip  (curved  carapace 
length  (CCL))  (NEFSC  FSB,  Observer 
Database).  When  converted  to  straight 
carapace  length  (SCL)  based  on  the 
formula  for  loggerheads  provided  in 
Teas  (1993),  the  size  range  of  the 
loggerhead  sea  turtles  observed  captured 
in  the  fishery  is  57.5-100  cm  (22.6  39.4 
in)  SCL  (NMFS,  2006).  Loggerhead  sea 
turtles  observed  captured  in  the  scallop 
dredge  fishery  ranged  in  carapace  width 
(curved)  from  45.0  to  99  cm  (17.7  -  39 
in;  NEFSC,  FSB,  Observer  Database). 
When  converted  to  straight  carapace 
width  based  on  the  formula  from  Coles 
(1999),  the  width  of  loggerheads 
observed  captured  in  this  fishery  ranged 
from  37.9-78.1  cm  (14.9-30.7  in). 

The  only  Kemp’s  ridley  sea  turtle 
observed  captured  in  scallop  dredge 
gear  to  date  measured  24.3  cm  (9.6  in) 
from  notch  to  tip  (curved  carapace 
length;  NMFS,  2006)  and  26.0  cm  (10.2 
in)  curved  carapace  width  (NEFSC  FSB, 
Observer  Database).  Using  the  formula 
for  Kemp’s  ridley  sea  turtles  provided  in 
Teas  (1993),  this  is  a  straight  carapace 
length  of  23  cm  (9.1  in;  NMFS,  2006). 
When  converted  to  straight  carapace 
width  based  on  the  formula  from  Coles 
(1999),  this  is  a  straight  width  of  22.1 
cm  (8.7  in). 

The  single  green  sea  turtle  observed 
captured  in  scallop  dredge  gear  was 
estimated  by^the  observer  to  be  about  70 
cm  (27.6  in)  in  length  (NMFS,  2006). 
Given  that  only  one  green  and  one 
Kemp’s  ridley  sea  turtle  were  observed 
in  the  scallop  dredge  fishery  from  1996 
to  2005,  it  is  likely  that  interactions 
with  these  species  are  relatively  unique 
events  on  an  individual  haul  basis 
(NMFS,  2006).  Based  on  the 
experimental  fishery  and  the  size  and 
identification  of  sea  turtles  captured  by 
the  scallop  fishery,  chain  mats  with 
openings  measuring  equal  to  or  less 
than  14  inches  (35.5  cm)  per  side  will 
prevent  most  sea  turtles  from  entering 
the  dredge  bag  and  injury  and  mortality 
resulting  from  such  capture. 

The  chain-mat  modification  is  an 
important  step  following  the  chain  mat 
experiments  in  the  process  to  reduce  sea 


turtle  bycatch  and  the  effects  of  that 
bycatch  in  the  Atlantic  sea  scallop 
fishery.  The  NEFSC  estimated  that,  in 
the  2003-fishing  year,  there  were  749 
sea  turtles  taken  in  the  mid-Atlantic  sea 
scallop  fishery  (Murray,  2004a).  In  the 
September  2006  Biological  Opinion, 
NMFS  anticipated  that  up  to  749 
loggerhead  sea  turtles  will  be  captured 
each  year  and  up  to  479  of  these 
(approximately  64  percent)  will  result  in 
serious  injury  (as  defined  in  the  NMFS 
Northeast  Region  “Serious  Injury 
Determinations  for  Sea  Turtles  Taken  in 
Scallop  Dredge  Gear  -  Working 
Guidance’’)  or  mortality  (NMFS,  2006). 
The  September  2006  Biological  Opinion 
recognized  that  the  use  of  the  chain 
mats  on  scallop  dredges  will  (1)  reduce 
the  likelihood  that  turtles  that  encounter 
the  gear  on  the  bottom  will  enter  the 
dredge  bag  and  be  at  further  risk  of 
injury  or  death,  and  (2)  reduce  the 
likelihood  that  turtles  that  encounter  the 
gear  in  the  water  column  will  enter  the 
dredge  bag  and  be  subsequently  injured 
or  killed.  For  these  reasons,  NMFS 
believes  that  the  serious  injury  and 
mortality  rate  of  sea  turtles  interacting 
with  scallop  dredge  gear  will  be  less 
than  that  calculated  for  the  Biological 
Opinion  since  fewer  turtles  will  be 
subject  to  injuries  occurring  within  the 
dredge  bag  or  as  a  result  of  dumping  the 
dredge  bag  on  deck  (NMFS,  2006). 
However,  the  reduction  in  mortality  rate 
can  not  be  quantified. 

With  the  chain  mat  installed  over  the 
opening  to  the  dredge  bag,  it  is 
reasonable  to  assume  that  sea  turtles 
that  would  otherwise  enter  the  dredge 
bag  will  come  into  contact  with  the 
chain  mat  (at  least)  and  be  prevented 
from  entering  the  dredge  bag.  Installing 
a  chain  mat  over  the  opening  of  the 
dredge  bag  will  not  increase  takes  in 
this  fishery  and  is  expected  to  reduce 
capture  in  the  bag  and  associated 
subsequent  injury  and  mortality.  Data 
do  not  exist  on  the  percentage  of  sea 
turtles  interacting  with  the  chain-mat 
modified  gear  that  will  be  unharmed, 
sustain  minor  injuries,  or  sustain 
serious  injuries  that  would  result  in 
death  or  failure  to  reproduce.  However, 
there  are  several  assumptions  that  can 
be  made  to  help  estimate  the  degree  of 
interaction.  The  first  assumption  is  that 
sea  turtles  likely  interact  with  scallop 
dredge  gear  both  on  the  sea  floor  as  the 
gear  is  being  fished  and  in  the  water 
column  as  the  gear  is  hauled  back  to  the 
vessel.  This  is  a  reasonable  assumption, 
because  sea  turtles  have  been  observed 
in  the  area  in  which  scallop  gear 
operates  and  they  have  been  seen  near 
scallop  vessels  when  they  are  fishing  or 
hauling  gear.  In  addition,  sea  turtles 
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generally  are  known  to  forage  and  rest 
on  the  sea  floor  as  part  of  their  normal 
behavior.  The  condition  of  sea  turtles 
observed  taken  in  the  sea  scallop  dredge 
fishery  ranges  from  alive  with  no 
apparent  injuries  to  alive  and  injured  to 
fresh  dead.  NMFS  believes  that 
interactions  between  sea  turtles  and  sea 
scallop  dredge  gear  that  occur  on  the 
bottom  are  likely  to  result  in  serious 
injury  to  the  sea  turtle.  Based  on  this 
assumption,  NMFS  believes  that  the 
unharmed/slightly  injured  turtles 
observed  captured  in  the  sea  scallop 
dredge  bag  follow  an  interaction  with 
sea  scallop  dredge  gear  in  the  water 
column. 

The  second  assumption  relates  to  the 
apportionment  of  the  seriousness  of  the 
interaction  between  sea  turtles  and  the 
modified  gear.  Taking  one  of  two 
extremes,  one  could  assume  all  of  the 
sea  turtles  that  would  come  in  contact 
with  the  modified  gear  and  the  chain 
mat  (up  to  749)  would  be  unharmed. 
However,  this  assumption  is  not 
reasonable  given  that,  in  the  case  of  a 
bottom  interaction,  the  frame  and 
cutting  bar  may  pass  over  any  sea  turtles 
on  the  bottom,  and  the  sea  turtles  would 
still  be  run  over  by  the  dredge  bag  since 
entry  into  the  dredge  bag  would  be 
prevented  by  the  chain  mat.  A  standard 
15  ft  (4.57  m)  dredge  frame  weighs 
about  2500  lbs  (1134  kg);  the  dredge  bag 
with  chains  and  club  stick  weighs 
another  2000  lbs  (907  kg).  Variations  in 
materials  may  affect  this  weight  by 
approximately  plus  or  minus  15  percent 
(Henry  Milliken,  NEFSC,  pers.  comm.). 
A  sea  turtle  being  run  over  by  the  gear 
would  bear  a  significant  amount  of 
weight.  At  the  other  extreme,  one  could 
assume  that  all  of  the  sea  turtles  that 
would  come  into  contact  with  the 
modified  gear  and  with  the  chain  mat 
(up  to  749)  would  sustain  serious 
injuries  leading  to  death  or  failure  to 
reproduce.  This  assumption  is  also 
unreasonable,  given  that  some  of  the 
interactions  are  likely  in  the  water 
column  during  haul  back  (or  possibly 
during  setting  the  gear).  The  haul  back 
speed  when  the  dredge  is  moving  across 
the  bottom  ranges  from  4  to  7  miles  per 
hour.  (6.4  to  11.3  km  per  hour).  Once 
the  dredge  is  off  bottom  and  traveling 
up  to  the  surface,  the  speed  ranges  from 
1  to  4  miles  per  hour  (1.6  to  6.4  km  per 
hour).  As  the  gear  is  hauled  through  the 
water  column,  all  turtles  hitting  the 
chain  mat  in  this  situation  probably  are 
not  going  to  sustain  serious  injury 
leading  to  death  or  failure  to  reproduce 
because  of  the  slow  speed  during  haul 
back. 

The  proper  apportionment  of  the 
seriousness  of  interactions  between  sea 
turtles  and  the  modified  gear  falls  in 


between  these  two  extremes.  To  arrive 
at  a  reasonable  apportionment,  we  start 
with  the  assumption  that  interactions 
with  scallop  gear  occur  both  on  the 
bottom  and  in  the  water  column,  the 
assumption  that  up  to  749  sea  turtles 
will  still  interact  with  the  chain-mat 
modified  gear,  and  the  estimate  that  up 
to  479  sea  turtles  will  be  seriously 
injured/killed  and  270  will  be 
unharmed/slightly  injured  without  the 
chain  mat.  There  are  two  scenarios  in 
which  sea  turtles  may  sustain  serious 
injuries  that  lead  to  death  or  failure  to 
reproduce  interactions  on  the  sea  floor 
or  interactions  in  the  water  column. 

As  the  dredge  is  fished  on  the  bottom, 
sea  turtles  may  be  passed  over  with  the 
dredge  frame  and  cutting  bar,  which 
weigh  thousands  of  pounds.  Without 
the  chain  mat  modification,  the  sea 
turtle  could  be  swept  into  the  dredge 
bag,  forcibly  submerged  for  the 
remainder  of  the  tow,  and  at  risk  of 
further  injury  due  to  being  tumbled 
around  or  hit  by  debris  inside  the  bag 
or  being  crushed  when  the  catch  is 
dumped  on  the  vessel’s  deck.  Tows  are 
often  close  to  or  over  one  hour  in  length, 
a  duration  known  to  cause  physiological 
stress  that  may  lead  to  drowning.  While 
the  mid-Atlantic  scalloping  areas 
consist  more  of  sand  substrates  than 
New  England’s  rougher  bottom,  gravel 
or  larger  rocks  do  enter  the  dredge  bag 
even  in  the  mid-Atlantic  and  may  strike 
any  turtles  caught  inside.  Finally,  as  the 
dredge  bag  is  hauled  out  of  the  water, 
it  is  suspended  at  a  significant  height 
above  the  deck  and  then  its  contents, 
including  any  turtles,  are  dumped  on 
the  vessel’s  deck.  The  gear  is  often 
dropped  on  the  pile.  Any  sea  turtles 
caught  in  the  bag  may  be  crushed  by  the 
contents  of  the  bag  as  it  is  dumped  or 
by  the  gear  as  it  is  dropped  on  top  of 
the  pile.  Given  the  nature  of  the 
interaction  on. the  bottom  and  during 
the  tow  once  a  turtle  is  caught  in  the 
bag,  a  conservative  assumption  is  that 
no  turtles  taken  from  the  sea  floor  are 
only  seriously  injured  after  they  have 
entered  the  dredge  bag.  Therefore,  a 
portion  of  the  479  sea  turtles  are 
conserv'atively  assumed  to  sustain 
serious  injuries  leading  to  death  or 
failure  to  reproduce  due  to  bottom 
interactions  with  unmodified  gear. 

With  the  chain  mat  in  place,  it  is 
reasonable  to  assume  that  the  sea  turtles 
on  the  sea  floor  would  still  interact  with 
the  gear,  but  that  the  nature  of  the 
interaction  would  be  different.  With  the 
modified  gear,  the  sea  turtles  may  still 
be  hit  by  the  leading  edge  of  the  frame 
and  cutting  bar  and  would  likely  be 
forced  down  to  the  sea  floor  rather  then 
swept  into  the  dredge  bag.  The  dredge 
rides  on  the  sea  floor  on  shoes,  which 


are  part  of  the  frame.  The  cuttiiig  bar,  a 
thin  steel  edge,  rides  off  the  bottom  from 
just  above  the  sea  floor  to  approximately 
8  inches  (20.3  cm).  Since  the  turtles  are 
not  swept  into  the  bag,  they  would  be 
run  over  by  the  dredge  bag  and  club 
stick.  The  dredge  bag  constitutes  a 
substantial  weight.  Sea  turtles  that 
interact  on  the  sea  floor  with  the  chain- 
mat  modified  dredge  would  probably 
fare  just  as  poorly  as  those  that  interact 
with  the  unmodified  dredge  due  to  the 
substantial  weight  of  the  dredge  frame 
and  bag.  Given  the  nature  of  the  bottom 
interaction  without  the  chain  mat, 

NMFS  believes  that  the  same  portion  of 
the  479  sea  turtles  would  still 
experience  serious  injuries  that  lead  to 
mortality  or  failure  to  reproduce  with 
the  chain  mat  in  place  as  without  it. 

In  2005  and  2006,  NMFS  worked  with 
industry  to  test  a  dredge  with  a 
modified  cutting  bar  and  bail  designed 
to  minimize  impacts  to  turtles  that  may 
be  encountered  on  the  bottom  (NMFS, 
2005;  Milliken  et  ah,  2007).  Dredges 
used  in  the  experiments  were  equipped 
with  the  chain  mat  configuration, 
although  the  purpose  of  the  trials  was 
not  to  test  the  chain  mats.  The  project 
used  turtle  carcasses  and  model  turtles 
to  simulate  a  worse  case  scenario  of  a 
dredge  overtaking  a  sea  turtle  lying 
motionless  on  the  bottom.  During  the 
2005  study,  the  turtle  carcasses  were 
observed  lodged  in  front  of  the  cutting 
bar  and  pushed  along,  eventually  going 
under  the  cutting  bar  and  getting  caught 
on  the  chain  mat.  During  the  study  in 
2096,  no  carcasses  were  observed  going 
under  the  cutting  bar  (Milliken  et  al., 
2007)  and,  therefore,  no  carcasses 
interacted  with  the  chain  mat.  It  is 
important  to  note  that  the  project  was 
limited  in  that  behavioral  responses  of 
a  live  turtle  encountering  a  dredge  could 
not  be  assessed. 

Any  injuries  to  sea  turtles  taken  in  the 
water  column  are  likely  to  be  non- 
serious  because  sea  turtles  would  hit  the 
chain  mat  in  the  water  column  during 
haul  back.  Once  off  the  bottom,  the  gear 
is  hauled  back  through  the  water 
column  at  a  slow  speed  (1  4  miles  per 
hour  (1.6  to  6.4  km  per  hour)).  Any 
turtle  hitting  the  chain  mat  in  the  water 
column  would  not  be  hit  with  great 
force  and  would  likely  be  able  to  swim 
away.  During  the  preliminary  trials  of 
the  chain  main  configuration,  one  of  the 
turtles  was  observed  “hanging  onto”  to 
the  chain  mat,  perhaps  held  by  water 
pressure,  and  subsequently  swimming 
away.  NMFS  has  no  indication  that  this 
type  of  interaction  would  result  in 
serious  injury.  NMFS  believes  that  in 
this  type  of  interaction  the  animal  is 
being  held  against  the  gear  by  water 
pressure  as  the  gear  moves  through  the 
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water.  Once,  the  gear  stops  moving  and 
the  pressure  is  relieved,  the  animal 
would  he  able  to  swim  away.  Some  of 
the  479  seriously  injured  sea  turtles 
probably  obtained  those  injuries  after 
being  caught  in  the  water  column  by 
unmodified  gear,  because  the  turtle 
were  captured  in  the  dredge  bag.  The 
chain  mat  would  prevent  these  serious 
injuries,  since  the  turtles  would  not  be 
able  to  get  into  the  dredge  bag  and, 
therefore,  would  not  be  crushed  by 
debris  in  the  bag,  dumped  on  the  deck 
from  height,  or  crushed  by  falling  gear. 

We  also  assume  that  the  270 
unharmed/slightly  injured  sea  turtles 
are  taken  in  the  water  column.  These 
turtles  would  come  into  contact  with 
the  chain  mat  and  would  either  swim 
away  unharmed  or  with  injuries  that  are 
not  likely  to  result  in  death  or  failure  to 
reproduce.  The  gear  is  hauled  back  to 
the  vessel  at  a  slow  speed,  so  any  turtle 
hitting  the  chain  mat  would  not  be  hit 
with  great  force  and  would  likely  be 
able  to  swim  away.  Based  on  this 
analysis,  some  of  the  270  interactions 
would  result  in  contact  with  the  chain 
mat,  but  this  contact  is  not  likely  to 
result  in  serious  injury. 

To  summarize,  NMFS  believes  the 
chain  mat  will  prevent  serious  injury 
leading  to  death  or  failure  to  reproduce 
caused  by  crushing  from  debris  in  the 
dredge  bag,  dumping  of  turtles  on  the 
vessel’s  deck,  and  crushing  them  by  the 
falling  gear  following  an  interaction  in 
the  water  column.  The  chain  mat  would 
also  prevent  serious  injuries  from  debris 
in  the  dredge  bag  or  dumping/crushing 
on  deck  of  sea  turtles  following  an 
interaction  on  the  sea  floor.  However, 
NMFS  has  made  the  conservative 
assumption  that  a  turtle  in  a  bottom 
interaction  sustains  serious  injuries  on 
the  bottom,  so,  under  this  conservative 
assumption,  there  would  not  be  a 
benefit  from  the  chain  mat  for  bottom 
interactions.  This  assumption,  however, 
may  be  too  conservative  in  that  it  is 
possible  (although  not  likely)  that 
bottom  interactions  cause  only  minor 
injuries.  In  the  unlikely  scenario  of  a 
turtle  receiving  only  minor  injuries 
following  a  bottom  interaction,  the 
chain  mat  modification  would  prevent 
additional  injuries,  that  may  be  serious, 
resulting  from  capture  in  the  dredge  bag 
(i.e.,  injuries  from  debris  in  the  bag, 
drowning  from  forced  submergence, 
dropping  on  deck,  or  crushing  by  the 
dredge). 

Clarification  to  the  Regulatory 
Language 

The  existing  regulations  require  that 
any  vessel  with  a  sea  scallop  dredge  and 
required  to  have  an  Atlantic  sea  scallop 
fishery  permit,  present  in  waters  south 


of  41°  9.0'  North  latitude  from  May  1 
through  November  30,  have  each  dredge 
configured  with  a  chain  mat.  The  chain 
mat  must  be  composed  of  horizontal 
and  vertical  chains  that  are  configured 
such  that  the  length  of  each  side  of  the 
square  or  rectangle  formed  by  the 
intersecting  chains  is  less  than  or  equal 
to  14  inches  (35.5  cm)  (50  CFR 
223.206(d)(ll)(i)).  In  addition,  any 
vessel  that  harvests  sea  scallops  in  or 
from  the  waters  described  and  required 
to  have  a  Federal  Atlantic  sea  scallop 
fishery  permit  must  have  the  chain  mat 
configuration  installed  on  all  dredges 
for  the  duration  of  the  trip  (50  CFR 
223.206(d)(ll)(ii)).  NMFS  is  proposing 
three  clarifications  to  this  regulatory 
language. 

First,  NMFS  is  proposing  to  change  ' 
the  language  in  §  223.206(d)(ll)(ii)  that 
states  “...such  that  each  side  of  the 
square  or  rectangle  formed  by  the 
intersecting  chains  is  less  than  or  equal 
to  14  inches  (35.5  cm).”  The  openings 
formed  by  the  horizontal  and  vertical 
chains  and  the  sweep  may,  in  some 
cases,  result  in  openings  with  three 
sides  rather  than  four.  To  clarify  that  all 
sides  of  the  openings,  regardless  of 
whether  the  opening  is  three-  or  four¬ 
sided,  must  be  less  than  or  equal  to  14 
inches  (35.5  cm),  NMFS  would  modify 
this  text  to  read  “...such  that  the 
openings  formed  by  the  intersecting 
chains  have  no  more  than  4  sides.  The 
length  of  each  side  of  the  openings 
created  by  the  intersecting  chains, 
including  the  sweep,  must  be  less  than 
or  equal  to  14  inches  (35.5  cm).” 

Second,  NMFS  proposes  to  change  the 
text  in  §  223.206(d)(ll)(ii)  that  reads, 
“Any  vessel  that  harvests  sea  scallops  in 
or  from  the  waters...”  to  read,  “Any 
vessel  that  enters  the  waters....”  This 
revision  would  clarify  that  once  a  vessel 
has  entered  the  waters  described,  it 
must  comply  with  the  requirement  to 
have  the  chain  mat  affixed  to  the  dredge 
for  the  duration  of  the  trip  regardless  of 
whether  the  vessel  is  still  in  those 
waters.  Third,  NMFS  would  also  revise 
the  text  in  paragraph  (d)(ll)(i)  that 
reads,  “...any  vessel... present  in 
waters...”  to  “...any  vessel. ..that  enters 
waters...”  This  change  would  be  made 
so  that  this  subparagraph  uses  the  same 
terminology  as  §  223.206(d)(ll)(ii).  The 
regulations  apply  to  all  vessels  required 
to  have  a  Federal  Atlantic  sea  scallop 
fishery  permit  and  with  sea  scallop 
dredge  gear  entering  waters  south  of  41° 
9.0'  N.  latitude  from  May  1  through 
November  30  each  year. 

Transiting  Provision 

This  action,  if  implemented,  would 
add  a  transiting  provision  to  the 
regulations  regarding  the  use  of  chain 


mats  in  the  Atlantic  sea  scallop  dredge 
fishery.  With  the  proposed  change  to  the 
regulatory  language,  vessels  that  transit 
through  areas  south  of  the  41°  9.0’  N. 
latitude  line  would  be  required  to  use 
chain  mats  when  fishing  north  of  the 
line.  This  is  not  the  intent  of  the 
regulation  as  sea  turtle  interactions 
north  of  that  line  are  unlikely.  To 
address  this  issue,  NMFS  is  proposing  a 
transiting  provision.  Vessels  would  be 
exempted  from  the  chain-mat 
requirements  provided  that  the  vessel 
has  no  scallops  on-board  and  that  the 
gear  is  stowed  and  not  available  for 
immediate  use.  Gear  that  is  not  available 
for  immediate  use  is  gear  that  is  stowed 
in  conformance  with  the  methods 
described  at  50  CFR  648.23(b)(2).  For 
scallop  dredges,  the  gear  must  conform 
to  one  of  the  following:  (1)  the  towing 
wire  is  detached  from  the  scallop 
dredge,  the  towing  wire  is  completely 
reeled  up  onto  the  winch,  the  dredge  is 
secured  and  the  dredge  or  the  winch  is 
covered  so  that  it  is  rendered  unusable 
for  fishing;  or  (2)  the  towing  wire  is 
detached  from  the  dredge  and  attached 
to  a  bright-colored  poly  ball  no  less  than 
24  inches  (60.9  cm)  in  diameter,  with 
the  towing  wire  left  in  its  normal 
operating  position  (through  the  various 
blocks)  and  either  is  wound  back  to  the 
first  block  (in  the  gallows)  or  is 
suspended  at  the  end  of  the  lifting  block 
where  its  retrieval  does  not  present  a 
hazard  to  the  crew  and  where  it  is 
readily  visible  from  above. 

Procedural  Error 

This  action  is  also  necessary  to 
address  a  procedural  error  in  the 
rulemaking  that  required  chain  mats  on 
dredges  in  the  Atlantic  sea  scallop 
fisehry.  NMFS  prepared  an 
Environmental  Assessment  (EA)  that 
analyzed  the  impacts  on  the  human 
environment,  and  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the  chain 
mat  regulation.  While  the  draft  EA  and 
FONSI  circulated  for  review  during  the 
decision-making  process  at  the 
proposed  and  final  rule  stages,  due  to  an 
oversight,  the  FONSI  was  not  signed 
concurrent  with  the  decision  to  issue 
the  final  rule  (memo  from  Patricia  A. 
Kurkul  to  William  T.  Hogarth,  October 
19,  2006).  However,  the  EA  was 
reconsidered  and  the  FONSI  was  signed 
as  soon  as  the  mistake  was  discovered. 
This  rulemaking  would  further  address 
this  procedural  oversight  by  ensuring 
that  NMFS  follows  all  of  the  National 
Environmental  Policy  Act  procedures  in 
the  proper  sequence. 

Request  for  Comments 
While  NMFS  encourages  public 
comment  on  any  aspect  of  this  proposed 
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action,  NMFS  is  specifically  requesting 
comments  on  a  number  of  issues, 
including  the  lack  of  a  proposal  to 
define  the  configuration  hy  dredge 
width  and  the  number  of  horizontal  and 
vertical  chains  (an  option  removed  by 
the  November  2006  emergency  rule),  the 
replacement  cost  of  the  gear,  and  the 
northern  extent  of  the  regulations.  As 
described  previously,  the  chain  mat 
regulations  originally  allowed  two 
options  for  configuring  the  gear  that 
NMFS  believed  achieved  openings  of 
less  than  or  equal  to  14  inches  (35.5  cm) 
per  side.  However,  subsequent  to  the 
rule’s  effective  date,  NMFS  learned  that, 
in  some  cases,  the  configurations 
specified  by  dredge  width  resulted  in 
openings  that  were  larger  than  expected 
and  desired.  NMFS  corrected  this 
discrepcmcy  by  removing  the  option  that 
allowed  the  gear  to  be  configured  by 
dredge  width  in  an  emergency 
rulemaking  (71  FR  66466,  November  15, 
2006).  Prior  notice  and  comment  and 
most  of  the  30-day  delay  in  effective 
date  were  waived  for  good  cause.  As 
there  was  no  comment  period  during 
this  emergency  rulemaking,  NMFS  is,  at 
this  time,  specifically  requesting 
comment  on  the  removal  of  the  option 
that  allowed  a  specified  number  of 
chains  by  dredge  width. 

Some  have  asked  NMFS  to  define  the 
configuration  required  by  a  table 
identifying  the  number  of  horizontal 
and  vertical  chains  by  dredge  width  as 
in  the  original  chain  mat  rule.  However, 
the  size  of  the  opening  created  by  the 
chains  is  the  important  factor  in 
preventing  sea  turtles  from  entering  the 
dredge  bag,  not  the  number  of  chains. 
NMFS  investigated  whether  it  would  be 
feasible  to  specify  a  number  of  chains  by 
dredge  width  that  would  achieve  the 
desired  spacing  of  14  inches  (35.5  cm). 
NMFS  has  limited  information  on  the 
distance  between  the  cutting  bar  and  the 
sweep,  but  this  information  does  show 
that  this  distance  can  vary  by  up  to  1.7 
ft  (0.52  m)  for  certain  dredge  widths 
(NMFS,  2007).  Given  the  limited 
information  available  and  the  high 
degree  of  variability  in  this  distance,  it 
would  be  difficult  to  specify  a  number 
of  horizontal  chains  that  would  achieve 
the  desired  spacing.  As  a  result,  NMFS 
is  not  defining  the  configuration  based 
on  a  specified  number  of  chains,  but  by 
the  desired  size  opening,  which  is  the 
important  factor  for  sea  turtle  • 
conservation.  However,  NMFS  is 
requesting  public  comments  on  this 
issue  to  see  if  there  are  other  factors  to 
be  considered,  to  obtain  information  on 
the  possible  variations  in  the  rigging 
(e.g.,  the  sweep),  and  to  solicit 
suggestions  on  whether  or  how 


variations  can  be  accounted  for  in  a 
configuration  table. 

NMFS  recognizes  that  as  the  chains 
and  links/shackles  wear,  they  will  need 
to  be  replaced.  NMFS  anticipates  that  a 
high  quality  chain  such  as  that  used  in 
the  experimental  fishery  should  last  for 
a  fishing  season.  Therefore,  the 
estimated  cost  to  purchase  the  materials 
for  the  chain  mat  would  he  an  annual 
cost.  To  achieve  a  configuration  of  14 
inches  (35.5  cm),  the  cost  of  materials  is 
estimated  at  approximately  $150  for  a 
10-ft  (3.05-m)  dredge  to  $410  for  a  15- 
ft  (4.57-m)  dredge.  However,  NMFS 
recognizes  that  the  longevity  of  the 
chain  and  the  links/ shackles  depends 
on  a  number  of  factors  including  the 
type  of  chain  installed,  the  rigging  of  the 
chain,  the  dredge  configuration,  area 
fished  and  other  factors  that  may 
increase  or  decrease  average  wear.  Due 
to  the  high  number  of  variables,  NMFS 
is  requesting  comment  on  this  issue  in 
order  to  better  assess  the  costs 
associated  with  this  replacement. 
Specifically,  NMFS  is  requesting 
information  on  the  size,  type,  and 
longevity  of  the  chain  used  to  configure 
the  chain-mat  in  modified  sea  scallop 
dredge  gear. 

As  described  in  the  EA,  the  chain-mat 
modification  is  required  in  the  mid- 
Atlantic  and  on  the  southern  portion  of 
Georges  Bank.  Since  the  regulation’s 
effective  date  (September  25,  2006;  71 
FR  50361,  August  25,  2006),  some  have 
expressed  concern  that  the  chains 
should  not  be  required  on  vessels 
fishing  on  Georges  Bank  as  it  is  less 
likely  that  sea  turtles  will  be  captured 
in  the  gear  in  that  area.  Prior  to  2005, 
no  sea  turtle  takes  had  been  observed  in 
the  sea  scallop  dredge  fishery  outside 
the  mid-Atlantic  region.  In  the  1999  and 

2000  scallop  fishing  years,  relatively 
high  levels  of  observer  coverage  (22 
percent  -  51  percent)  occurred  in 
portions  of  the  Georges  Bank 
Multispecies  Closed  Areas  that  were 
conditionally  opened  to  scallop  fishing. 
Despite  this  high  level  of  observer 
coverage  and  operation  of  scallop 
dredge  vessels  in  the  area  during  June 
to  October,  no  sea  turtles  were  observed 
captured  in  scallop  dredge  gear.  From 

2001  through  2004,  observer  coverage 
was  low  in  the  Georges  Bank  region  (<1 
percent  in  2001,  2002,  and  2003;  <2 
percent  from  September  through 
November  2004  with  most  of  the 
coverage  occurring  in  November) 
(Murray,  2004a,  2005).  In  August  2005, 
a  Kemp’s  ridley  was  taken  at 
approximately  40°  58'  N.  lat./67°  16'  W. 
long,  by  a  dredge  vessel  operating  on 
southern  Georges  Bank  indicating  that 
takes  in  this  area  are  possible.  In 
addition,  the  take  of  sea  turtles  in  other 


fisheries  has  been  documented  along 
this  southern  edge.  Based  on  (1)  the 
known  distribution  of  sea  turtles,  (2)  sea 
scallop  dredge  fishing  effort,  and  (3)  the 
observed  take  of  sea  turtles  in  this 
fishery,  NMFS  expects  the  take  of  sea 
turtles  by  dredge  vessels  operating  over 
Georges  Bank  to  be  rare.  However,  as 
described  in  the  EA,  sea  turtles  are 
known  to  be  present  on  the  southern 
portion  of  Georges,  and  the  chain  mats 
would  prevent  the  capture  of  sea  turtles 
in  the  dredge  hag  in  this  area.  Therefore, 
NMFS  is  proposing  to  maintain  the 
northern  boundary  of  41°  9.0'  N.  lat. 
However,  NMFS  is  specifically 
requesting  comment  on  this  boundary. 

Classification 

This  action  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866. 

NMFS  has  prepared  an  initial 
regulatory  flexibility  analysis  that 
described  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  in  the  preamble.  No 
reporting,  record  keeping,  or  other 
compliance  requirements  are  proposed. 
No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified.  A  summary  of  the  analysis 
follows. 

The  fishery  affected  by  this  proposed 
rule  is  the  Atlantic  sea  scallop  dredge 
fishery.  The  proposed  action  requires  all 
vessels,  regardless  of  the  dredge  size  or 
vessel  permit  category,  that  enter  waters 
south  of  41°  9.0'  N.'lat.  from  the 
shoreline  to  the  EEZ  to  modify  their 
dredge  gear  from  May  1  through 
November  30  each  year.  The  proposed 
gear  modification  is  fairly  inexpensive. 
Therefore,  NMFS  assumes  that  vessels 
will  convert  their  gear  and  continue 
fishing  in  the  area.  According  to  the 
Vessel  Trip  Report  (VTR)  data  for  2003, 
314  vessels  fished  south  of  41°  9.0'  N, 
lat.  From  May  1  through  November  30. 
Of  these,  277  were  limited  access 
vessels  and  37  were  general  category 
vessels.  In  2003,  the  314  affected  vessels 
.  earned  approximately  221.4  million 
dollars  in  revenues  using  a  total  of 
40,888  days  at  sea.  The  277  limited 
access  vessels  earned  approximately  98 
percent  of  the  total  industry  revenues 
and  95  percent  of  the  industry  revenues 
were  earned  using  scallop  dredge  gear. 
On  average,  limited  access  vessels 
earned  between  $441,800  and  $895,100 
per  year  and  general  category  vessels 
earned  between  $46,700  and  $162,000 
per  year. 

This  analysis  estimates  the  costs  of 
the  initial  requirement  to  use  chain-mat 
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modified  gear  in  the  Atlantic  sea  scallop 
dredge  fishery  outlined  in  the  table 
provided  in  the  August  2006.  The  table 
specified  1 1  vertical  and  6  horizontal 
chains  for  dredges  with  a  frame  width 
greater  than  13  ft  {3.96  m),  9  vertical  and 
5  horizontal  chains  for  dredges  of  11  ft 
(3.35  m)to  13  ft  (3.96  m),  7  vertical  and 

4  horizontal  chains  for  dredges  of  10  ft 
(3.05  m)  to  less  than  11  ft  (3.35  m),  and 

5  vertical  and  3  horizontal  chains  for 
dredges  of  less  than  10  ft  (3.05  m).  Some 
vessels  with  different  dredge 
configurations  may  incur  additional 
costs  due  to  the  requirement  for  14 
inches  (35.5  cm)  or  less,  if  they  had 
based  their  configuration  on  the  table 
and  it  did  not  produce  14  inch  (35.5  cm) 
openings,  but  these  costs  are  expected  to 
be  minimal  and  will  not  significantly 
affect  the  analysis.  Using  the  materials 
recommended  in  DuPaul  et  al.  (2004a) 
and  average  costs  for  labor,  the  cost  for 
modifying  a  scallop  dredge  ranges  from 
$177.37  for  a  dredge  less  than  10  ft  (3.05 
m)  to  $389.22  for  a  dredge  greater  than 
13  ft  (3.96  m).  The  second  cost  to  the 
industry  is  the  loss  of  catch  with  the 
modified  dredge.  This  cost  will  not  be 
affected  by  the  requirement  of  14-inch 
(35.5-cm)  openings  as  these  openings 
are  similar  in  size  to  those  used  during 
the  experimental  fishery.  During  the 
2003-2004  field  trials,  the  modified 
dredge  caught,  on  average,  6.71  percent 
less  scallops  than  the  unmodified 
dredge  (DuPaul  et  al.,  2004a).  This  is 
slightly  less  than  the  loss  of  6.76  percent 
reported  in  the  draft  final  report  on  the 
experiment  (DuPaul  et  al.,  2004b).  The 
economic  analysis  assumes  a  loss  of 
6.76  percent,  as  reported  in  the  draft 
report  on  the  experiment.  Therefore,  the 
analysis  slightly  overestimated  the 
economic  impacts.  If  fishermen  do  not 
increase  their  effort  to  offset  this  loss, 
they  will  experience  a  reduction  in 
revenues.  Assuming  that  the  fishermen 
do  not  minimize  this  loss  by  increasing 
effort,  revenue  for  a  limited  access 
vessel  may  be  reduced  between  a  low  of 
$18,800  to  a  high  of  $38,700;  while 
revenue  for  a  general  category  vessel 
may  be  reduced  between  $1,300  and 
$5,600.  The  total  impact  of  the  cost  to 
modify  the  gear  and  loss  of  revenue  due 
to  reduction  in  catch  may  reduce  a 
vessel’s  annual  revenues  on  average 
between  3  percent  and  7.8  percent. 

Of  the  314  affected  vessels,  193 
vessels  may  have  their  revenues 
reduced  by  5  percent  or  less,  116  vessels 
may  have  their  revenues  reduced 
between  5  and  10  percent,  and  5  vessels 
may  have  their  revenues  reduced  by 
greater  than  10  percent.  Of  the  121 
vessels  that  may  have  revenue 
reductions  exceeding  5  percent,  27,  29, 


29,  and  22  of  the  vessels  are  registered 
to  the  states  of  Massachusetts,  New 
Jersey,  Virginia,  and  North  Carolina, 
respectively.  Annual  industry  revenues 
would  be  reduced  by  4.3  percent  ($9.6 
million/$221.4  million  x  100). 

There  is  also  a  cost  associated  with 
maintaining  the  gear.  This  cost  depends 
on  a  number  of  factors  including  the 
type  and  grade  of  chain  utilized,  the 
configuration  and  rigging  of  the  gear, 
and  the  area  fished.  Based  on  the  use  of 
a  high  quality  chain,  NMFS  anticipates 
that  the  chain  mat  would  need  to  be 
replaced  each  fishing  season.  It  is 
unlikely  that  the  replacement  of  chains 
will  occur  at  a  single  point  during  the 
season  as  chains  may  break  during 
fishing  operations  or  may  wear  at 
different  rates.  Nevertheless,  it  is 
expected  that  the  entire  chain  mat 
would  be  replaced  over  the  course  of  a 
fishing  season.  Therefore,  fishermen 
will  incur  the  costs  associated  with 
purchasing  the  chains  and  shackles  to 
configure  the  gear  each  year. 

Other  potential  costs  are  those  due  to 
increased  drag,  weight,  and  tow  times, 
as  well  as  increased  fuel  consumption, 
which  will  result  from  adding  chains  to 
the  dredge.  The  NEFSC  provided 
information  on  the  weight  of  a  standard 
scallop  dredge  for  the  August  2006  rule. 
The  total  weight  (+/- 15  percent)  of  a  sea 
scallop  dredge  with  a  width  of  15  ft 
(4.57  m)  is  approximately  2,500  pounds 
(1134  kg)  for  the  dredge  frame  and 
another  2,000  pounds  (907  kg)  for  the 
chain  bag  with  chains  and  club  sticks. 
The  weight  of  the  chain  mat  is  estimated 
to  be  between  56  pounds  (25  kg)  for  a 
10-ft  (3.05-m)  dredge  and  147  pounds 
(66.7  kg)  for  a  15-ft  (4.57-m)  dredge. 
Assuming  20  percent  additional  chains 
and  shackles  would  be  required  for 
some  vessels  to  comply  with  the  14  inch 
(35.5  cm)  requirement  (a  conservative 
overestimate),  the  range  of  weights 
would  increase  by  11  lbs  (5  kg)  for  a  10- 
ft  (3.05-m)  dredge  to  29  lbs  (13  kg)  for 
a  15-ft  (4.57-m)  dredge.  The  weight  of 
the  chain-mat  modified  dredge  is  not 
considerably  different  from  the 
unmodified  dredge.  The  additional 
chain  that  some  vessels  may  have  added 
to  comply  with  the  requirement  for  a 
14-inch  (35.5-cm)  opening  is  a  fraction 
of  the  chain  required  for  the  chain  mat 
as  a  whole,  and  the  addition  of  this 
chain  is  not  expected  to  substantially 
increase  the  weight  of  the  gear. 
Therefore,  NMFS  does  not  anticipate 
that  the  additional  chain  will 
substantially  impact  the  efficiency  of 
the  dredge  and  does  not  anticipate  any 
significant  costs  resulting  from  extra 
weight  on  the  gear. 

There  are  some  additional  costs  for 
vessels  that  need  to  reconfigure  the  gear 


to  comply  with  the  requirement  to  have 
openings  measuring  14  inches  (35.5  cm) 
or  less  per  side.  The  costs  due  to  a  loss 
of  catch  evaluated  here  are  based  on  the 
scallop  loss  observed  during  the 
experimental  fishery  (6.7  percent). 

Given  that  the  openings  in  the  gear  used 
in  the  experimental  fishery  are  of 
similar  size  to  the  openings  required  by 
the  proposed  regulation  and  that  the 
analysis  uses  the  loss  of  catch  estimated 
in  the  experimental  fishery,  the  impacts 
due  to  a  loss  of  catch  included  in  tbe 
analysis  for  the  original  chain  mat 
regulation  (described  previously)  apply 
to  this  proposed  action  as  well. 

Therefore,  the  only  difference  is  in  the 
cost  to  reconfigure  the  gear. 

As  described  previously,  there  are  two 
costs  associated  with  reconfiguring  the 
gear  -  the  cost  of  materials  and  the  cost 
of  labor.  Vessels  will  have  already 
purchased  the  majority  of  the  chain 
needed  to  configure  the  chain  mat. 

There  will  be  a  slight  additional  cost  for 
some  vessels  for  the  purchase  of 
additional  chain  in  order  to  achieve 
openings  equal  to  or  less  than  14  inches 
(35.5  cm).  However,  the  amount  of 
additional  chain  needed  will  be  less 
than  that  already  purchased.  If  you 
assume  20  percent  additional  chains 
and  shackles  would  be  required  to 
comply  with  the  14  inch  (35.5  cm) 
requirement  (a  conservative 
overestimate),  the  additional  costs  for  a 
10-foot  (3.05-m)  dredge  would  be 
approximately  $26  and  the  costs  for  a 
15-foot  (4.57-m)  dredge  would  be 
approximately  $68.  This  estimate  uses 
the  same  costs  for  materials  considered 
in  the  analysis  described  previously. 
Some  additional  welding  would  be 
required  to  reconfigure  the  gear  to  meet 
the  14  inch  (35.5  cm)  requirement. 
However,  it  is  unlikely  that  this  cost 
would  exceed  the  cost  of  initially 
configuring  the  gear.  The  cost  to  the 
industry  of  reconfiguring  the  gear  to 
meet  the  14  inch  (35.5  cm)  or  less 
requirement  cannot  be  quantified  at  this 
time  as  it  is  unknown  how  many  vessels 
would  need  to  reconfigure  their  gear. 
However,  these  impacts  are  expected  to 
be  minimal  given  that:  (1)  some  vessels 
had  already  configured  their  gear 
according  to  this  option;  (2)  the  use  of 
the  table  resulted  in  openings  meeting 
this  requirement  in  certain  cases;  and 
(3)  the  cost  to  reconfigure  the  gear  is  less 
than  the  cost  to  initially  configure  the 
gear. 

Three  alternatives  were  evaluated  for 
this  action.  Under  the  No  Action 
Alternative,  vessels  would  be  required 
to  comply  with  the  existing  chain  mat 
requirements.  That  is,  any  vessels  with 
a  Federal  Atlantic  sea  scallop  fishery 
permit  and  a  sea  scallop  dredge. 
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regardless  of  dredge  size  or  vessel 
permit  category,  present  in  waters  south 
of  41°  9.0'  N.  lat.,  from  the  shoreline  to 
the  outer  boundary  of  the  EEZ  must 
have  each  dredge  configured  with  a 
chain  mat  from  May  1  through 
November  30  each  year.  Vessels  that 
harvest  sea  scallop  in  or  from  these 
waters  must  have  the  chain  mat 
configuration  installed  on  all  dredges 
for  the  duration  of  the  trip.  The 
Preferred  Alternative  is  the  same  as  the 
No  Action;  with  minor  modifications  to 
the  regulatory  text  to  clarify  the 
regulatory  requirements  and  the 
addition  of  a  transiting  provision. 
Alternative  1  would  remove  the  existing 
requirements  for  chain-mat  modified 
dredges  in  the  Atlantic  sea  scallop 
fishery.  This  alternative  is  necessary  to 
provide  for  a  comparative  analysis  of 
the  alternatives. 

All  business  entities  participating  in 
the  sea  scallop  dredge  fisheries  are 
considered  small  business  entities.  The 
Preferred  Alternative  and  the  No  Action 
Alternative  have  the  same  economic 
impact;  while  Alternative  1  will  have  a 
lesser  impact.  Under  the  Preferred 
Alternative  and  the  No  Action 
Alternative,  314  vessels  are  affected  and 
industry  revenues  are  reduced  by  4.3 
percent.  The  Preferred  Alternative  and 
the  No  Action  Alternative  provide  the 
most  protection  to  sea  turtles;  while 
Alternative  1  leaves  sea  turtles 
vulnerable  to  capture,  injury,  and 
mortality  that  result  from  such  capture, 
in  the  sea  scallop  dredge  bag. 
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List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Reporting  and  recordkeeping 
requirements.  Transportation. 

Dated:  November  6,  2007. 

William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§  223.12  also  issued  under  16  U.S.C.  1361  et. 
seq.;  16  U.S.C.  5503(d)  for  §  223.206(d)(9). 

In  §223.206,  paragraph  (d)(ll)  is 
revised  to  read  as  follows: 

§  223.206  Exemptions  to  prohibitions 
relating  to  sea  turtles. 
****★' 

(d)  *  *  * 

(11)  Restrictions  applicable  to  sea 
scallop  dredges  in  the  mid-Atlantic — (i) 
Gear  Modification.  During  the  time 
period  of  May  1  through  November  30, 
any  vessel  with  a  sea  scallop  dredge  and 
required  to  have  a  Federal  Atlantic  sea 
scallop  fishery  permit,  regardless  of 
dredge  size  or  vessel  permit  category, 
that  enters  waters  south  of  41°  9.0'  N. 
latitude,  from  the  shoreline  to  the  outer 
boundary  of  the  Exclusive  Economic 
Zone  must  have  on  each  dredge  a  chain 
mat  described  as  follows.  The  chain  mat 
must  be  composed  of  horizontal 
(“tickler”)  chains  and  vertical  (“up-and- 
down”)  chains  that  are  configured  such 
that  the  openings  formed  by  the 
intersecting  chains  have  no  more  than  4 
sides.  The  length  of  each  side  of  the 
openings  formed  by  the  intersecting 
chains,  including  the  sweep,  must  be 
less  than  or  equal  to  14  inches  (35.5 
cm).  The  chains  must  be  connected  to 
each  other  with  a  shackle  or  link  at  each 
intersection  point.  The  measurement 
must  be  taken  along  the  chain,  with  the 
chain  held  taut,  and  include  one  shackle 
or  link  at  the  intersection  point  and  all 
links  in  the  chain  up  to,  but  excluding, 
the  shackle  or  link  at  the  other 
intersection  point. 

(ii)  Any  vessel  that  enters  the  waters 
described  in  (d)(ll)(i)  and  that  is 
required  to  have  a  Federal  Atlantic  sea 
scallop  fishery  permit  must  have  the 
cfiain  mat  configuration  installed  on  all 
dredges  for  the  duration  of  the  trip. 

(iii)  Vessels  subject  to  the 
requirements  in  (d)(ll)(i)  and  (d)(ll)(ii) 
transiting  waters  south  of  41°  9.0'  N. 
latitude,  from  the  shoreline  to  the  outer 
boundary  of  the  Exclusive  Economic 
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Zone,  will  be  exempted  from  the  chain-  gear  is  stowed  in  accordance  with 
mat  requirements  provided  the  dredge 


§  648.23(b)  and  there  are  no  scallops  on¬ 
board. 

[FR  Doc.  E7-22073  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-22-S 


Notices 


Federal  Register 
Vol.  72.  No.  217 
Friday,  November  9,  2007 


63547 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION  . 

Board  of  Directors  Meeting 

MEETING:  African  Development 
Foundation,  Board  of  Directors  Meeting. 
TIME:  Tuesday,  November  13,  2007,  10 
a.m.  to  12  p.m. 

PLACE:  African  Development 
Foundation,  Conference  Room,  1400  I 
Street,  NW.,  Suite  1000,  Washington, 
DC  20005. 

DATES:  Tuesday,  November  13,  2007. 
STATUS:  Closed  session,  November  13, 
2007, 10  a.m.  to  12  p.m. 

As  this  meeting  will  be  a  closed, 
executive  session,  the  meeting  will  not 
be  open  to  the  public.  Should  you  have 
any  questions,  please  contact  Doris 
Martin,  General  Counsel,  at  (202)  673- 
3916  or  mrivard@usadf.gov. 

Lloyd  O.  Pierson, 

President. 

[FR  Doc.  07-5628  Filed  11-7-07;  12:07  pm] 
BILLING  CODE  6117-01-M 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

November  6,  2007. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement{s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

01RA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agency 

Title:  Emergency  Conservation 
Program 

OMB  Control  Number:  0560-0082 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA),  in  cooperation 
with  the  Natural  Resources 
Conservation  Service,  the  Forest 
Service,  and  other  agencies  and 
organizations,  provides  eligible 
producers  and  landowners  cost-share 
incentives  and  technical  assistance 
through  several  conservation  and 
environmental  programs  to  help 
farmers,  ranchers,  and  other  eligible 
landowners  and  operators  conserve  soil, 
improve  water  quality,  develop  forests, 
and  rehabilitate  farmland  severely 
damaged  by  natural  disasters.  The 
authorities  to  collect  information  for 
this  collection  are  found  under  the  Food 
Security  Act  of  1985,  as  amended,  and 
the  Agricultural  Credit  Act  of  1978  (16 
U.S.C.  2201-2205). 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  using  forms 
AD-245,  Practice  Approval  and 
Payment  Application,  FSA-18, 
Applicant’s  Agreement  to  Complete  an 
Uncompleted  Practice,  FSA-849, 


Emergency  Conservation  Program 
Hurricane  Gulf  of  Mexico,  Poultry  and 
CCC-526,  Payment  Eligibility  Average 
Adjustment  Gross  Income  Certification. 
The  collected  information  will  be  used 
to  determine  if  the  person,  land,  and 
practices  are  eligible  for  participation  in 
the  respective  program  and  to  receive 
cost-share  assistance. 

Description  of  Respondents:  Farms. 
Number  of  Respondents:  90,000. 
Frequency  of  Responses:  Reporting; 
Annually. 

Total  Burden  Hours:  67,B10. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  E7-22065  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Reestabiishment  of  the  Edward  R. 
Madigan  United  States  Agricuitural 
Export  Exceiience  Award  Board  of 
Evaiuators 

agency:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  to  reestablish  board  of 
evaluators. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture  has 
reestablished  the  Edward  R.  Madigan 
United  States  Agricultural  Export 
Excellence  Award  Board  of  Evaluators. 
The  Secretary  of  Agriculture  has 
determined  that  the  Board  is  necessary 
and  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Trade  Programs,  Foreign 
Agricultural  Service,  USDA,  Room  450 
Portals,  1250  Maryland  Avenue  SW., 
Washington,  DC  20024,  telephone:  (202) 
690-0752,  fax:  (202)  690-3270,  e-mail: 
Dale. Miller® fas.  usda.gov. 

SUPPLEMENTARY  INFORMATION;  The 

purpose  of  the  Edward  R.  Madigan 
United  States  Agricultural  Export 
Excellence  Award  Board  of  Evaluators  is 
to  advise  the  Secretary  of  Agriculture  on 
the  selection  of  recipients  for  the 
Edward  R.  Madigan  United  States 
Agricultural  Export  Excellence  Award. 
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Dated:  November  1,  2007. 

Michael  W.  Yost. 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  07-5607  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3410-10-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Roosevelt/Duchesne  and  Flaming 
Gorge  Ranger  Districts  Travel 
Management  Plan,  Ashley  National 
Forest;  Duchesne,  Daggett,  and 
Summit  Counties,  UT,  and  Sweetwater 
County,  WY 

agency:  Forest  Service,  USD  A. 

ACTION:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the  effects  of 
designating  National  Forest  System 
(NFS)  roads  and  trails  available  for 
public  motorized  use  on  the  Roosevelt/ 
Duchesne  and  Flaming  Gorge  Ranger 
Districts  within  the  Ashley  National 
Forest.  The  decision  will  be  to 
determine  whether  to  include  routes 
that  are  not  currently  NFS  roads  or  trails 
open  for  public  motorized  use,  establish 
a  season  of  use  and/or  type  of  vehicle 
use  for  roads  and  trails,  the  prohibition 
of  wheeled  motorized  vehicle  travel  off 
designated  NFS  roads  and  trails  by  the 
public  (except  as  allowed  by  permit  or 
other  authorization),  and  change 
dispersed  vehicle  camping  designations 
from  allowing  travel  up  to  300  feet  off 
road  to  150  feet  off  road.  A  National 
Environmental  Policy  Act  (NEPA) 
decision  is  not  required  to  designate 
roads  and  trails  for  public  motorized 
uses  that  are  currently  part  of  the 
National  Forest  System  of  roads  and 
trails. 

Once  a  decision  is  made,  a  Motor 
Vehicle  Use  Map  (MVUM)  will  be 
prepared,  in  compliance  with  the  2005 
Forest  Service  Travel  Management  Rule 
(36  CFR  Part  212).  The  MVUM  will 
show  all  the  routes  that  are  designated 
for  public  motorized  use  on  the 
Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts.  The  MVUM  will  be  the 
primary  tool  used  to  determine 
compliance  and  enforcement  with 
motorized  vehicle  use  designations  on 
the  forest.  Those  existing  routes  and 
other  non-system  routes  not  designated 
open  on  the  MVUM  will  be  legally 
closed  to  motorized  travel.  The 
decisions  on  motorized  travel  will  not 
include  motorized  over-the-snow  travel. 
DATES:  The  comment  period  on  the 
proposed  action  will  extend  45  days 


from  the  date  the  Notice  of  Intent  is 
published  in  the  Federal  Register.  The 
draft  environmental  impact  statement  is 
expected  July  2008  and  the  final 
environmental  impact  statement  is 
expected  November  2008. 

ADDRESSES:  Send  written  comments  to 
Kris  Rutledge,  Travel  Management 
Team  Coordinator,  Ashley  National 
Forest  355  N  Vernal  Ave.,  Vernal,  UT 
84078  or  call  (435)  781-5196. 

Electronic  comments  may  be  e-mailed 
to  comments-intermtn-ashIey@fs.fed. us, 
contain  “Roosevelt/Duchesne  and 
Flaming  Gorge  Ranger  District  Travel 
Management  Plan”  in  the  subject  line, 
and  must  be  submitted  in  MS  Word 
(*.doc)  or  rich  text  format  (*.rtf). 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Rutledge,  Project  Coordinator,  at  the 
Ashley  National  Forest  355  N.  Vernal 
Ave.,  Vernal,  UT.,  by  phone  (435)  781- 
5196,  or  e-mail  krutledge@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  There  will 
be  a  concurrent  NOI  and  scoping  for  the 
Vernal  Ranger  District  Travel 
Management  Plan.  The  Vernal  Ranger 
District  is  also  located  within  the 
Ashley  National  Forest.  However, 
because  of  differences  in  travel 
management  within  this  District  that 
currently  allow  motorized  use  on 
existing,  non-designated  routes  in 
certain  areas,  and  the  large  number  of 
user-created  routes  on  this  District,  it  is 
anticipated  that  the  assessment  for  the 
EIS  will  take  longer  than  for  the 
Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts.  Therefore,  the  analysis 
will  be  completed  separately  and  at  a 
later  date.  Cumulative  effects  will  be 
analyzed  for  both  EISs. 

Purpose  and  Need  for  Action 

The  Ashley  National  Forest  has 
determined  that  there  is  a  need  to 
improve  management  and  enforcement 
of  off-highway  vehicle  travel  policy  on 
the  Forest.  This  need  includes  three 
fundamental  management 
considerations. 

1.  The  need  to  better  accommodate 
current  motorized  use  and  to  address 
future  growth.  There  has  been  rapid 
growth  in  OHV  use  that  was  not 
anticipated  when  the  1982  Ashley 
National  Forest  Plan  was  written.  Over 
the  past  few  decades,  the  availability 
and  capability  of  motorized  vehicles, 
particularly  off-highway  vehicles 
(OHVs)  and  sport  utility  vehicles  (SUVs) 
has  increased  tremendously.  Uteih  is 
experiencing  a  high  level  of  OHV  use 
(196  %  increase  in  eight  years),  with  an 
even  greater  increase  in  use  in  the 
Uintah  Basin  (360%  increase  in  eight 
years). 


2.  The  need  to  have  a  travel  plans  that 
is  simple  to  understand  and  implement, 
and  consistent  with  other  Forests  and 
land  management  agencies.  The  model 
used  for  the  existing  travel  plan  relies 
on  “open  unless  signed  or  mapped 
closed”  designations  that  are 
complicated  to  interpret  and,  as  a  result, 
are  difficult  to  enforce.  The  lack  of 
simple  and  consistent  travel  policies 
among  other  Forests  and  land 
management  agencies  is  confusing  for 
the  public;  inhibits  cooperative  law 
enforcement;  and  has  resulted  in 
unplanned  roads  and  trails,  erosion, 
watershed  and  habitat  degradation,  and 
detrimental  impacts  to  cultural  resource 
sites.  Compaction  and  erosion  are  the 
primary  effects  of  OHV  use  on  soils. 
Riparian  areas  and  aquatic  dependent 
species  are  particularly  vulnerable  to 
OHV  use.  The  Travel  Management  Rule, 
36  CFR  Part  212,  provides  policy  for 
ending  this  trend  of  unauthorized  route 
proliferation  and  managing  the  Forest 
transportation  system  in  a  sustainable 
manner  through  designation  of 
motorized  NFS  roads,  trails,  and  areas, 
and  the  prohibition  of  cross-country 
travel. 

3.  The  need  for  changes  to  the  existing 
transportation  system.  This  will  help 
provide  wheeled,  motorized  access  to 
dispersed  recreation  opportunities 
(camping,  hunting,  fishing,  hiking, 
horseback  riding,  etc.);  provide  a 
diversity  of  wheeled  motorized 
recreation  opportunities  (4X4  vehicles, 
motorcycles,  AT  Vs,  passenger  vehicles, 
etc.);  and  reduce  the  potential  for  OHV 
conflicts  and  impacts  to  other  resource 
uses  and  values. 

It  is  Forest  Service  policy  to  provide 
a  diversity  of  road  and  trail 
opportunities  for  experiencing  a  variety 
of  environments  and  modes  of  travel 
consistent  with  the  National  Forest 
recreation  role  and  land  capability  (FSM 
2353.03(2)).  In  meeting  these  needs,  the 
proposed  action  must  also  achieve  the 
following  purposes: 

A.  Avoid  impacts  to  cultural 
resources. 

B.  Provide  for  public  safety. 

C.  Provide  for  a  diversity  of 
recreational  opportunities. 

D.  Assure  adequate  access  to  public 
and  private  lands. 

E.  Provide  for  adequate  maintenance 
and  administration  of  designations 
based  on  availability  of  resources  and 
funding  to  do  so. 

F.  Minimize  damage  to  soil, 
vegetation  and  other  forest  resources. 

G.  Avoid  harassment  of  wildlife  and 
significant  disruption  of  wildlife 
habitat. 

H.  Minimize  conflicts  between 
wheeled  motor  vehicles  and  existing  or 


Federal  Register /Vol.  72,  No.  217 /Friday,  November  9,  2007 /Notices 


63549 


proposed  recreational  uses  of  NFS 
lands. 

I.  Minimize  conflicts  among  different 
classes  of  wheeled  motor  vehicle  uses  of 
NFS  lands  or  neighboring  federal  lands. 

}.  Assure  compatibility  of  wheeled 
motor  vehicle  use  with  existing 
conditions  in  populated  areas,  taking 
into  account  sound,  omissions,  etc. 

K.  Assure  compatibility  of  motorized 
vehicle  use  within  Inventoried  Roadless 
Areas  according  to  3CFR294.12a. 

L.  Have  valid  existing  rights  of  use 
and  access  (rights-of-way). 

M.  Provide  consistency  of  use  on 
roads  that  cross  jurisdictional 
boundaries. 

N.  Include  consideration  for 
compatibility  with  existing  Potential  for 
Wilderness  Evaluation  studies. 

Proposed  Action 

The  proposed  action  has  been 
developed  by  tentatively  designating  a 
motorized  travel  plan  that  moves 
towards  desired  conditions  identified  in 
the  pre-project  assessment.  The 
proposed  travel  plan  was  compared  to 
the  existing  travel  plan  to  identify 
changes  from  current  conditions.  The 
proposed  action  includes  addition  of 
non-system  routes,  closure  of  system 
routes,  and  identification  of  current 
system  routes  where  a  change  in  use  or 
route  classification  is  needed  to  create 
the  desired  travel  plan. 

The  designations  will  set  specific 
seasons  of  use,  where  appropriate,  and 
specify  the  type  of  use  (e.g.,  street  legal 
vehicle,  OHVs,  4-wheel  drive)  for  roads 
and  trails.  The  Forest  Service  will 
produce  a  Motor  Vehicle  Use  Map 
(MVUM)  depicting  those  routes  that  are 
open  to  the  general  public  for  wheeled 
motorized  use.  The  final 
implementation  of  the  MVUM  will 
include  consideration  of  any  conflicts 
with  special  use  permits,  easements,  or 
rights  of  use  that  may  have  been 
unknown  or  not  identified  at  the  time  of 
the  proposed  action. 

A  consequence  of  designating  routes 
open  for  public  motorized  travel  is  that 
existing  routes  not  designated  as  open 
would  not  be  available  for  public 
motorized  travel. 

1.  Changes  in  Mileage  to  the  National 
Forest  Transportation  System 

The  Roosevelt/Duchesne  Ranger 
District  currently  manages  and 
maintains  approximately  539  miles  of 
NFS  roads  and  41  miles  of  NFS 
motorized  trails.  Based  on  the  stated 
purpose  and  need  for  action,  the 
Roosevelt/Duchesne  Ranger  District 
proposes  to  add  approximately  5.80 
miles  of  existing  unauthorized  routes  to 
its  NFS  roads;  add  12.39  miles  to  its 


motorized  trail  system;  restrict 
motorized  travel  on  4.48  miles  of  NFS 
roads,  including  the  seasonal  closure  of 
1.22  miles  of  NFS  road;  and  to  restrict 
through  seasonal  closure  0.67  miles  of 
motorized  trails.  These  changes  would 
bring  the  total  NFS  roads  on  the 
Roosevelt/Duchesne  Ranger  District  to 
approximately  540.32  miles  and  the 
miles  of  the  motorized  trails  to  52.72. 

The  Flaming  Gorge  Ranger  District 
currently  manages  and  maintains 
approximately  434  miles  of  NFS  roads 
and  21  miles  of  motorized  trail  system. 
Based  on  the  stated  purpose  and  need 
for  action,  the  Flaming  Gorge  Ranger 
District  proposes  to  add  approximately 
63.84  miles  of  existing  unauthorized 
routes  to  its  NFS  roads;  add  8.82  miles 
to  its  motorized  trail  system;  and  to 
restrict  motorized  travel  on  0.29  miles  of 
NFS  roads  and  3.68  miles  of  NFS 
motorized  trails.  These  changes  would 
bring  the  total  NFS  roads  on  the 
Flaming  Gorge  Ranger  District  to 
approximately  497.55  miles  and  the 
NFS  motorized  trails  to  26.14  miles. 

2.  Allowing  Non-Street  Legal  Vehicles 
(OHVS)  Access  to  NFS  Roads  Currently 
Open  to  Street  Legal  Vehicles  Only 

The  Ashley  National  Forest 
maintenance  level  3,4,  and  5  roads  are 
subject  to  State  traffic  laws  (36  CFR 
212.5  (a)(1).  Level  5  roads  are  open  to 
highway  legal  vehicles  only  and  are 
shown  on  the  current  travel  maps  as 
Highway  and  Improved  Paved  Roads. 
Maintenance  level  3  and  4  roads  are 
suitable  for  passenger  cars  and  are 
shown  on  the  current  travel  maps  as 
Improved  Roads  that  are  gravel  or  native 
dirt.  Maintenance  level  2  roads  include 
4-wheel  drive  vehicles  and  are  not 
suitable  for  passenger  cars.  These  roads 
are  shown  on  the  current  travel  maps  as 
Unimproved  Roads.  Both  improved 
gravel  or  dirt  and  unimproved  roads 
may  be  managed  for  street  legal  vehicles 
only,  or  a  mix  of  street  legal  and  non¬ 
street  legal  vehicles  (OHVs).  This  is 
referred  to  as  “mixed  traffic”. 

The  Roosevelt/Duchesne  Ranger 
District  proposes  to  add  mixed  traffic 
use  to  2.87  miles  of  road  that  are 
currently  designated  for  street  legal 
vehicles  only.  The  Roosevelt/Duchesne 
Ranger  District  proposes  to  change  .15 
miles  of  road  currently  designated  as 
mixed  traffic  use  to  allow  only  street 
legal  vehicle  use  and  allow  mixed  traffic 
on  1.92  miles  of  motorized  trail.  The 
Flaming  Gorge  Ranger  District  proposes 
to  add  mixed  traffic  use  to  17.67  miles 
of  road  that  are  currently  designated  for 
street  legal  vehicles  only. 

The  change  of  motorized  use  on  an 
open  NFS  road  does  not  require  NEPA. 


3.  Allowing  Motorized  Access  to  NFS 
Roads  That  Are  Currently  Closed 

The  Roosevelt/Duchesne  Ranger 
District  is  not  proposing  to  open  NFS 
roads  that  are  currently  closed  to  public 
motorized  access.  The  Flaming  Gorge 
Ranger  District  is  proposing  to  open 
8.04  miles  of  NFS  roads  and  .71  miles 
of  motorized  trail  that  are  currently 
closed  to  public  motorized  access.  This 
includes  the  removal  of  a  seasonal 
closure  on  5.99  miles  of  NFS  roads. 

4.  Change  the  Allowable  Distance  for 
Motorized  Dispersed  Camping  Off  a 
Designated  Road  or  Motorized  Trail 
From  300  to  1 50  Feet 

The  current  travel  plan  allows 
motorized  dispersed  camping  up  to  300 
feet  from  a  designated  motorized  route. 
In  order  to  establish  consistency  with 
other  National  Forests  in  Utah,  the 
allowable  area  for  motorized  dispersed 
camping  will  be  reduced  to  150  feet 
from  a  designated  motorized  route. 

The  Ashley  National  Forest 
recognizes  its  unique  niche  for 
dispersed  camping  and  plans  to 
continue  to  offer  a  multitude  of 
dispersed  camping  opportunities  where 
appropriate.  With  this  in  mind,  the 
Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts  have  closely  examined 
routes  that  provide  this  opportunity. 
Many  sites  (especially  on  the  Flaming 
Gorge)  access  a  multitude  of  recreational 
opportunities,  such  as  fishing  or 
hunting,  as  well  as  dispersed  camping 
and  have  been  included  in  the  proposals 
outlined  in  Item  1  above. 

In  addition,  the  Roosevelt/Duchesne 
Ranger  District  has  been  inventorying 
existing  numerous  short  routes  that  are 
appropriately  used  for  dispersed 
camping,  but  are  further  than  150  feet 
from  a  designated  motorized  route. 
Those  routes  meeting  an  initial  review' 
are  shown  as  “Potential  Dispersed 
Camping  Routes  under  Consideration” 
on  the  proposed  action  map.  A 
determination  of  type  of  vehicle  class 
for  these  routes  will  also  be  required.  It 
is  anticipated  that  most  routes  will  be 
designated  as  mixed  traffic  use  roads  or 
motorized  trails  greater  than  50  inches. 

There  are  15.28  miles  of  Potential 
Dispersed  Camping  Routes  under 
Consideration  being  proposed  by  the 
Roosevelt/Duchesne  Ranger  District. 

Note;  Maps  describing  the  existing 
transportation  system  and  maps  and  tables 
describing  the  proposed  action  can  found  at 
http://www.fs.fed.us/r4/ashIey/projects/ 
travel _management.  In  addition,  the  maps 
and  tables  will  be  available  for  viewing  at: 
Superv'isor’s  Office,  355  N.  Vernal  Ave., 
Vernal,  UT  84078.  Roosevelt  Ranger  District, 
650  W.  Highway  40  Roosevelt,  UT  84066. 
Duchesne  Ranger  District,  85  W.  Main 
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Duchesne,  UT  84021.  Flaming  Gorge  Ranger 
District,  Intersection  of  Highways  43  and  44, 
Manila,  UT  84046. 

No  Action  Alternative 

The  No  Action  Alternative  would  be 
to  designate  all  of  the  motorized  system 
roads  and  trails  as  identified  in  the 
existing  travel  management  plans  for 
Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts,  and  would  not  address 
existing  routes  that  are  identified  as 
unauthorized  (i.e.  non-system)  routes  by 
the  Forest  Service.  Those  existing  routes 
not  designated  as  open  would  not  be 
available  for  public  motorized  travel. 

The  opportunity  to  motorize  disperse 
camp  up  to  300  feet  from  a  designated 
motorized  route  would  continue  to  be 
available. 

Possible  Alternatives 

The  Forest  is  expecting  that  the  public 
input  will  generate  either  thematic 
concerns  or  route-specific  issues  that 
may  be  addressed  by  modifying  the 
proposed  action  to  create  a  new 
alternative  or  alternatives. 

Decommissioning  or  obliterating  of 
routes,  which  may  involve  ground- 
disturbing  activities,  would  be  a  part  of 
the  Proposed  Action  or  alternatives., The 
environmental  consequences  of  having 
routes  closed  to  motorized  travel  will  be 
evaluated  in  this  environmental 
analysis.  Identification  of  new  routes 
that  would  meet  the  goals  and  objectives 
for  a  motorized  transportation  system  on 
NFS  lands  will  be,  as  appropriate,  a  part 
of  this  travel  management  planning. 

Responsible  Official 

The  Responsible  Official  is  Kevin 
Elliott,  Forest  Supervisor,  Ashley 
National  Forest,  355  N.  Vernal  Ave., 
Vernal,  UT  84078. 

Nature  of  Decision  to  be  Made 

Based  on  the  purpose  and  need  for  the 
proposed  action,  the  Forest  Supervisor 
will  evaluate  the  Proposed  Action  and 
other  alternatives  in  order  to  make  the 
following  decisions  for  the  specific 
National  Forest  System  lands: 

1.  Designating  or  eliminating 
unclassified  travel  ways; 

2.  Determine  the  allowed  season  and/ 
or  type  of  use  for  those  routes  open  to 
motorized  trave*l;  and 

3.  Determine  if  any  changes  in  the 
extent  and  nature  of  motorized 
dispersed  camping  are  warranted. 

Travel  management  direction  for 
routes  that  will  not  have  a  change  in 
travel  management  direction  will  be 
shown  on  the  MVUM  (pursuant  to  36 
CFR  part  212).  Routes,  for  which  travel 
management  direction  is  being  changed, 
will  be  analyzed  in  the  EIS  for  the 


Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts  Travel  Management 
Plan. 

Scoping  Process 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  the  federal,  state,  tribal, 
local  agencies,  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action.  A 
series  of  public  opportunities  are 
scheduled  to  explain  the  proposed 
travel  plan  and  route  designation 
process  and  to  provide  an  opportunity 
for  public  input.  Dates  for  these  scoping 
meetings  will  be  posted  on  the  Ashley 
National  Forest  web  page  at  http:// 
www.fs.fed.us/r4/ashley/projects/ 
travel  management  and  in  local 
newspapers  prior  to  the  meetings. 

The  Forest  Service  will  consider  all 
public  scoping  comments  and  concerns 
that  have  been  submitted,  as  well  as 
resource  related  input  from  the 
interdisciplinary  team  and  other  agency 
resource  specialists.  This  input  will  be 
used  to  identify  issues  to  consider  in  the 
environmental  analysis.  A 
comprehensive  list  of  issues  will  be 
determined  before  the  full  range  of 
alternatives  is  developed  and  the 
environmental  analysis  is  begun. 

The  Notice  of  Intent  is  expected  to  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  proposed  action 
will  extend  45  days  from  the  date  the 
Notice  of  Intent  is  published  in  the 
Federal  Register. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  July  2008.  EPA  will  publish 
a  notice  of  availability  of  the  draft  EIS 
in  the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  extend  45 
days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Ashley  National  Forest  participate  at 
that  time. 

The  final  EIS  is  scheduled  to  be 
completed  November  2008.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  received  during 
the  comment  period  that  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decision. 


Preliminary  Issues 

Important  goals  for  the  project  are  to 
create  a  motorized  travel  plan  that  is 
simple  to  understand,  consistent  with 
other  public  land  management  agencies 
in  Utah,  and  is  enforceable.  Protections 
for  threatened  and  endangered  animal 
and  plant  habitats,  cultural  resources, 
roadless  considerations,  and  the  need  to 
maintain  motorized  and  non-motorized 
recreational  opportunities  have  also 
directed  the  development  and  design  of 
the  proposed  action. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  that  guides  the 
development  of  the  environmental 
impact  statement. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  In 
addition,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  oifthe  proposed  action, 
comments  on  the  draft  environmental 
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impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal,  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 

Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  November  2,  2007. 

Kevin  B.  Elliott,  ’  ‘ 

Forest  Supervisor,  ‘j  * 

(FR  Doc.  £7-22029  Filed  11-8-07;  8;45  am] 
BILLING  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Vernal  Ranger  District  Travel 
Management  Plan,  Ashley  National 
Forest;  Uintah,  Duchesne,  and  Daggett 
Counties,  UT 

agency:  Forest  Service,  USDA. 

ACTION;  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the  effects  of 
designating  National  Forest  System 
(NFS)  roads  and  trails  available  for 
public  motorized  use  on  the  Vernal 
Ranger  District  within  the  Ashley 
National  Forest.  The  decision  will  be  to 
determine  whether  to  include  routes 
that  are  not  currently  NFS  roads  or  trails 
open  for  public  motorized  use,  establish 
a  season  of  use  and/or  type  of  vehicle 
use  for  roads  and  trails,  the  prohibition 
of  wheeled  motorized  vehicle  travel  off 
designated  NFS  roads  and  trails  by  the 
public  (except  as  allowed  by  permit  or 
other  authorization),  and  change 
dispersed  vehicle  camping  designations 
from  allowing  travel  up  to  300  feet  off 
road  to  150  feet  off  road.  A  National 
Environmental  Policy  Act  (NEPA) 
decision  is  not  required  to  designate 
roads  and  trails  for  public  motorized 
uses  that  are  currently  part  of  the 
National  Forest  System  of  roads  and 
trails. 


Once  a  decision  is  made,  a  Motor 
Vehicle  Use  Map  (MVUM)  will  be 
prepared,  in  compliance  with  the  2005 
Forest  Service  Travel  Management  Rule 
(36  CFR  part  212).  The  MVUM  will 
show  all  the  routes  that  are  designated 
for  public  motorized  use  on  the  Vernal 
Ranger  District.  The  MVUM  will  be  the 
primary  tool  used  to  determine 
compliance  and  enforcement  with 
motorized  vehicle  use  designations  on 
the  forest.  Those  existing  routes  and 
other  non-system  routes  not  designated 
open  on  the  MVUM  will  be  legally 
closed  to  motorized  travel.  The 
decisions  on  motorized  travel  will  not 
include  motorized  over-the-snow  travel. 
DATES:  The  comment  period  on  the 
proposed  action  will  extend  45  days 
from  the  date  the  Notice  of  Intent  is 
published  in  the  Federal  Register.  The 
draft  environmental  impact  statement  is 
expected  July  2009  and  thejinal 
environmental  impact  statement  is 
expected  November  2009. 

ADDRESSES:  Send  written  comments  to 
Kris  Rutledge,  Travel  Management 
Team  Coordinator,  Ashley  National 
Forest  355  N  Vernal  Ave.,  Vernal,  UT 
84078  or  call  (435)  781-5196. 

Electronic  comments  may  be  e-mailed 
to  comments-intermtn-ashley@fs.fed. us, 
contain  “Vernal  Ranger  District  Travel 
Management  Plan”  in  the  subject  line, 
and  must  be  submitted  in  MS  Word 
(*.doc)  or  rich  text  format  (*.rtf). 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Rutledge,  Project  Coordinator,  at  the 
Ashley  National  Forest  355  N.  Vernal 
Ave.,  Vernal,  UT,  by  phone  (435)  781- 
5196,  or  e-mail  krutledge@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  There  will 
be  a  concurrent  NOI  and  scoping  for  the 
Roosevelt/Duchesne  and  Flaming  Gorge 
Ranger  Districts  Travel  Management 
Plan.  The  Roosevelt/Duchesne  and 
FJaming  Gorge  Ranger  Districts  are  also 
located  within  the  Ashley  National 
Forest.  However,  because  of  differences 
in  travel  management  within  the  Vernal 
Ranger  District  that  currently  allow 
motorized  use  on  existing,  non- 
designated  routes  in  certain  areas,  and 
the  large  number  of  user-created  routes 
on  the  District,  it  is  anticipated  that  the 
assessment  for  the  EIS  will  take  longer 
than  for  the  Roosevelt/Duchesne  and 
Flaming  Gorge  Ranger  Districts. 
Therefore,  the  analysis  will  be 
completed  seperately  and  at  a  later  date. 
Cummulative  effects  will  be  analyzed 
for  both  EISs. 

Purpose  and  Need  for  Action 

The  Ashley  National  Forest  has 
determined  that  there  is  a  need  to 
improve  management  and  enforcement 
of  off-highway  vehicle  travel  policy  on 


the  Forest.  This  need  includes  three 
fundamental  management 
considerations. 

1.  The  need  to  better  accommodate 
current  motorized  use  and  to  address 
future  growth.  There  has  been  rapid 
growth  in  OHV  use  that  was  not 
anticipated  when  the  1982  Ashley 
National  Forest  Plan  was  written.  Over 
the  past  few  decades,  the  availability 
and  capability  of  motorized  vehicles, 
particularly  off-highway  vehicles 
(OHVs)  and  sport  utility  vehicles  (SUVs) 
has  increased  tremendously.  Utah  is 
experiencing  a  high  level  of  OHV  use 
(196  %  increase  in  eight  years),  with  am 
even  greater  increase  in  use  in  the 
Uintah  Basin  (360%  increase  in  eight 
years). 

2.  The  need  to  have  a  travel  plans  that 
is  simple  to  understand  and  implement, 
and  consistent  with  other  Forests  and 
land  management  agencies.  The  model 
used  for  th'e  existing  travel  plan  relies 
on  “open  unless  signed  or  mapped 
closed”  designations  that  are 
complicated  to  interpret  and,  as  a  result, 
are  difficult  to  enforce.  The  lack  of 
simple  and  consistent  travel  policies 
among  other  Forests  and  land 
management  agencies  is  confusing  for 
the  public:  inhibits  cooperative  law 
enforcement:  and  has  resulted  in 
unplanned  roads  and  trails,  erosion, 
watershed  and  habitat  degradation,  and 
detrimental  impacts  to  cultural  resource 
sites.  Compaction  and  erosion  are  the 
primary  effects  of  OHV  use  on  soils. 
Riparian  areas  and  aquatic  dependent 
species  are  particularly  vulnerable  to 
OHV  use.  The  Travel  Management  Rule, 
36  CFR  part  212,  provides  policy  for 
ending  this  trend  of  unauthorized  route 
proliferation  and  managing  the  Forest 
transportation  system  in  a  sustainable 
manner  through  designation  of 
motorized  NFS  roads,  trails,  and  areas, 
and  the  prohibition  of  cross-country 
travel. 

3.  The  need  for  changes  to  the  existing 
transportation  system.  This  will  help 
provide  wheeled,  motorized  access  to 
dispersed  recreation  opportunities 
(camping,  hunting,  fishing,  hiking, 
horseback  riding,  etc.):  provide  a 
diversity  of  wheeled  motorized 
recreation  opportunities  (4X4  vehicles, 
motorcycles,  ATVs,  passenger  vehicles, 
etc.):  and  reduce  the  potential  for  OHV 
conflicts  and  impacts  to  other  resource 
uses  and  values. 

It  is  Forest  Service  policy  to  provide 
a  diversity  of  road  and  trail 
opportunities  for  experiencing  a  variety 
of  environments  and  modes  of  travel 
consistent  with  the  National  Forest 
recreation  role  and  land  capability  (FSM 
2353.03(2)),  In  meeting  these  needs,  the 
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proposed  action  must  also  achieve  the 
following  purposes: 

A.  Avoid  impacts  to  cultural 
resources. 

B.  Provide  for  public  safety. 

C.  Provide  for  a  diversity  of 
recreational  opportunities. 

D.  Assure  adequate  access  to  public 
and  private  lands. 

E.  Provide  for  adequate  maintenance 
and  administration  of  designations 
based  on  availability  of  resources  and 
funding  to  do  so. 

F.  Minimize  damage  to  soil, 
vegetation  and  other  forest  resources. 

G.  Avoid  harassment  of  wildlife  and 
significant  disruption  of  wildlife 
habitat. 

H.  Minimize  conflicts  between 
wheeled  motor  vehicles  and  existing  or 
proposed  recreational  uses  of  NFS 
lands. 

I. . Minimize  conflicts  among  different 
classes  of  wheeled  motor  vehicle  uses  of 
NFS  lands  or  neighboring  federal  lands. 

J.  Assure  compatibility  of  wheeled 
motor  vehicle  use  with  existing 
conditions  in  populated  areas,  taking 
into  account  sound,  emissions,  etc. 

K.  Assure  compatibility  of  motorized 
vehicle  use  within  Inventoried  Roadless 
Areas  according  to  3CFR294.12a. 

L.  Have  valid  existing  rights  of  use 
and  access  (rights-of-way). 

M.  Provide  consistency  of  use  on 
roads  that  cross  jurisdictional 
boundaries. 

N.  Include  consideration  for 
compatibility  with  existing  Potential  for 
Wilderness  Evaluation  studies. 

Proposed  Action 

The  proposed  action  has  been 
developed  by  tentatively  designating  a 
motorized  travel  plan  that  moves 
towards  desired  conditions  identified  in 
the  pre-project  assessment.  The 
proposed  travel  plan  was  compared  to 
the  existing  travel  plan  to  identify 
changes  from  current  conditions.  The 
proposed  action  includes  addition  of 
non-system  routes,  closure  of  system 
routes,  and  identification  of  current 
system  routes  where  a  change  in  use  or 
route  classification  is  needed  to  create 
the  desired  travel  plan. 

The  designations  will  set  specific 
seasons  of  use,  where  appropriate,  and 
specify  the  type  of  use  (e.g.,  street  legal 
vehicle,  OHVs,  4-wheel  drive)  for  roads 
and  trails.  The  Forest  Service  will 
produce  a  Motor  Vehicle  Use  Map 
(MVUM)  depicting  those  routes  that  are 
open  to  the  general  public  for  wheeled 
motorized  use.  The  final 
implementation  of  the  MVUM  will 
include  consideration  of  any  conflicts 
with  special  use  permits,  easements,  or 
rights  of  use  that  may  have  been 


unknown  or  not  identified  at  the  time  of 
the  proposed  action. 

A  consequence  of  designating  routes 
open  for  public  motorized  travel  is  that 
existing  routes  not  designated  as  open 
would  not  be  available  for  public 
motorized  travel. 

1 .  Changes  in  Mileage  to  the  National 
Forest  Transportation  System 

The  Vernal  Ranger  District  currently 
manages  and  maintains  approximately 
430  miles  of  NFS  roads  and  89  miles  of 
NFS  motorized  trails.  Based  on  the 
stated  purpose  and  need  for  action,  the 
Vernal  Ranger  District  proposes  to  add 
approximately  8.96  miles  of  existing 
non-system  routes  to  the  road  system 
and  28.70  miles  to  the  motorized  trails 
system.  The  District  also  proposes  to 
restrict  motorized  travel  on  4.96  miles  of 
NFS  roads  and  27.46  miles  of  NFS 
motorized  trails.  These  changes  would 
bring  the  total  NFS  roads  on  the  Vernal 
Ranger  District  to  approximately  434 
miles  and  the  miles  of  the  NFS 
motorized  trails  to  90.24. 

2.  Allowing  Non-Street  Legal  Vehicles 
(Ohvs)  Access  to  NFS  Roads  Currently 
Open  to  Street  Legal  Vehicles  Only 

The  Ashley  National  Forest 
maintenance  level  3,4,  and  5  roads  are 
subject  to  State  traffic  laws  (36  CFR 
212.5(a)(1)).  Level  5  roads  are  open  to 
highway  legal  vehicles  only  and  are 
shown  on  the  current  travel  maps  as 
Highway  and  Improved  Paved  Roads. 
Maintenance  level  3  and  4  roads  are 
suitable  for  passenger  cars  and  are 
shown  on  the  current  travel  maps  as 
Improved  Roads  that  are  gravel  or  native 
dirt.  Maintenance  level  2  roads  include 
4-wheel  drive  vehicles  and  are  not 
suitable  for  passenger  cars.  These  roads 
are  shown  on  the  current  travel  maps  as 
Unimproved  Roads.  Both  improved 
gravel  or  dirt  and  unimproved  roads 
may  be  managed  for  street  legal  vehicles 
only,  or  a  mix  of  street  legal  and  non¬ 
street  legal  vehicles  (OHVs).  This  is 
referred  to  as  “mixed  traffic”. 

The  Vernal  Ranger  District  proposes 
to  add  mixed  traffic  use  to  61.19  miles 
of  road  that  are  currently  designated  for 
street  legal  vehicles  only.  The  Vernal 
Ranger  District  proposes  to  change  6.90 
miles  of  road  currently  designated  as 
mixed  traffic  use  to  allow  only  street 
legal  vehicle  use.  In  addition,  the  Vernal 
Ranger  District  proposes  to  complete 
other  changes  in  vehicle  types  of  use  on 
3.51  miles  of  road  or  trail. 

3.  Allowing  Motorized  Access  to  NFS 
Roads  That  Are  Currently  Closed 

The  Vernal  Ranger  District  is 
proposing  to  open  23.9  miles  of  NFS 


roads  that  are  currently  closed  to  public 
motorized  access. 

4.  Change  the  Allowable  Distance  for 
Motorized  Dispersed  Camping  Off  a 
Designated  Road  or  Motorized  Trail 
From  300  to  1 50  Feet 

The  current  travel  plan  allows 
motorized  dispersed  camping  up  to  300 
feet  from  a  designated  motorized  route. 
In  order  to  establish  consistency  with 
other  National  Forests  in  Utah,  the 
allowable  area  for  motorized  dispersed 
camping  will  be  reduced  to  150  feet 
from  a  designated  motorized  route. 

The  Ashley  National  Forest 
recognizes  its  unique  niche  for 
dispersed  camping  and  plans  to 
continue  to  offer  a  multitude  of 
dispersed  camping  opportunities  where 
appropriate.  With  this  in  mind,  the 
Vernal  Ranger  District  has  closely 
examined  routes  that  provide  this 
opportunity.  Some  of  these  routes  have 
been  included  in  the  proposals  outlined 
in  Item  1  above. 

In  addition,  the  Vernal  Ranger  District 
has  been  inventorying  the  existing 
numerous  short  routes  that  are 
appropriately  used  for  dispersed 
camping,  but  are  further  than  150  feet 
from  a  designated  motorized  route. 
Those  routes  meeting  an  initial  review- 
are  shown  as  “Potential  Dispersed 
Camping  Routes  under  Consideration” 
on  the  proposed  action  map.  A 
determination  of  type  of  vehicle  class 
for  these  routes  will  also  be  required.  It 
is  anticipated  that  most  routes  will  be 
designated  as  mixed  traffic  use  roads  or 
motorized  trails  greater  than  50  inches. 

There  are  23.82  miles  of  Potential 
Dispersed  Camping  Routes  under 
Consideration  being  proposed  by  the 
Vernal  Ranger  District. 

Note:  Maps  describing  the  existing 
transportation  system  and  maps  and  tables 
describing  the  proposed  action  can  found  at 
http ;//  ww'w.fs.fed.  us/r4/ash  ley/projects/ 
travel_management.  In  addition,  the  maps 
and  tables  will  be  available  for  viewing  at: 
Supervisor’s  Office,  355  N.  Vernal  Ave., 
Vernal,  UT  84078. 

No  Action  Alternative 
The  No  Action  Alternative  would  be 
to  designate  all  of  the  motorized  system 
roads  and  trails  as  identified  in  the 
existing  travel  management  plans  for 
Vernal  Ranger  Districts,  and  would  not 
address  existing  routes  that  are 
identified  as  unauthorized  (i.e.  non¬ 
system)  routes  by  the  Forest  Service. 
Those  existing  routes  not  designated  as 
open  would  not  be  available  for  public 
motorized  travel.  The  opportunity  to 
mdtorize  disperse  camp  up  to  300  feet 
from  a  designated  motorized  route 
would  continue  to  be  available. 
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Possible  Alternatives 

The  Forest  is  expecting  that  the  public 
input  will  generate  either  thematic 
concerns  or  route-specific  issues  that 
may  be  addressed  by  modifying  the 
proposed  action  to  create  a  new 
alternative  or  alternatives. 

Decommissioning  or  obliterating  of 
routes,  which  may  involve  ground- 
disturbing  activities,  would  be  a  part  of 
the  Proposed  Action  or  alternatives.  The 
environmental  consequences  of  having 
routes  closed  to  motorized  travel  will  be 
evaluated  in  this  environmental 
analysis.  Identification  of  new  routes 
that  would  meet  the  goals  and  objectives 
for  a  motorized  transportation  system  on 
NFS  lands  will  be,  as  appropriate,  a  part 
of  this  travel  management  planning. 

Responsible  Official 

The  Responsible  Official  is  Kevin 
Elliott,  Forest  Supervisor,  Ashley 
National  Forest,  355  N.  Vernal  Ave., 
Vernal,  UT  84078. 

Nature  of  Decision  To  Be  Made 

Based  on  the  purpose  and  need  for  the 
proposed  action,  the  Forest  Supervisor 
will  evaluate  the  Proposed  Action  and 
other  alternatives  in  order  to  make  the 
following  decisions  for  the  specific 
National  Forest  System  lands: 

1.  Designating  or  eliminating 
unclassified  travel  ways; 

2.  Determine  the  allowed  season  and/ 
or  type  of  use  for  those  routes  open  to 
motorized  travel;  and 

3.  Determine  if  any  changes  in  the 
extent  and  nature  of  motorized 
dispersed  camping  are  warranted. 

Travel  management  direction  for 
routes  that  will  not  have  a  change  in 
travel  management  direction  will  be 
shown  on  the  MVUM  (pursuant  to  36 
CFR  Part  212).  Routes,  for  which  travel 
management  direction  is  being  changed, 
will  be  analyzed  in  the  EIS  for  the 
Vernal  Ranger  District  Travel 
Management  Plan. 

Scoping  Process 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Servdce  will  be 
seeking  information,  comments,  and 
assistance  from  the  federal,  state,  tribal, 
local  agencies,  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action.  A 
series  of  public  opportunities  are 
scheduled  to  explain  the  proposed 
travel  plan  and  route  designation 
process  and  to  provide  an  opportunity 
for  public  input.  Dates  for  these  scoping 
meetings  will  be  posted  on  the  Ashley 
National  Forest  web  page  at  http:// 
www.fs.fed.us/r4/ashley/projects/ 


travelmanagement  and  in  local 
newspapers  prior  to  the  meetings. 

The  Forest  Service  will  consider  all 
public  scoping  comments  and  concerns 
that  have  been  submitted,  as  well  as 
resource  related  input  from  the 
interdisciplinary  team  and  other  agency 
resource  specialists.  This  input  will  be 
used  to  identify  issues  to  consider  in  the 
environmental  analysis.  A 
comprehensive  list  of  issues  will  be 
determined  before  the  full  range  of 
alternatives  is  developed  and  the 
environmental  analysis  is  begun. 

The  Notice  of  Intent  is  expected  to  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  proposed  action 
will  extend  45  days  from  the  date  the 
Notice  of  Intent  is  published  in  the 
Federal  Register. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  February  2009.  EPA  will 
publish  a  notice  of  availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will 
extend  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register. 
At  that  time,  copies  of  the  draft  EIS  will 
be  distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Ashley  National  Forest  participate  at 
that  time. 

The  final  EIS  is  scheduled  to  be 
completed  May  2009.  In  the  final  EIS, 
the  Forest  Service  is  required  to  respond 
to  comments  received  during  the 
comment  period  that  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decision. 

Preliminary  Issues 

Important  goals  for  the  project  are  to 
create  a  motorized  travel  plan  that  is 
simple  to  understand,  consistent  with 
other  public  land  management  agencies 
in  Utah,  and  is  enforceable.  Protections 
for  threatened  and  endangered  animal 
and  plant  habitats,  cultural  resources, 
roadless  considerations,  and  the  need  to 
maintain  motorized  and  non-motorized 
recreational  opportunities  have  also 
directed  the  development  and  design  of 
the  proposed  action. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  that  guides  the 
development  of  the  environmental 
impact  statement. 


Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  In 
addition,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  is  part  of  the  public  record  on 
this  proposal,  and  will  be  available  for 
public  inspection. 
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(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  November  2,  2007. 

Kevin  B.  Elliott, 

Forest  Supervisor. 

[FR  Doc.  E7-22030  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3410-1 1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Deletions  from  the  Procurement 
List. 

SUMMARY:  This  action  deletes  from  the 
Procurement  List  products  and  a  service 
previously  furnished  hy  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  9,  2007. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  M.  Zeich,  Telephone:  (703) 
603-7740,  Fax:  (703)  603-0655,  or  email 
CMTEFedReg@jwod.gov. 

SUPPLEMENTARY  INFORMATION: 

Deletions 

On  August  3,  September  14  and 
October  5,  2007,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(72  FR43230;  52542;  56983)  of  proposed 
deletions  to  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46— 48c 
and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 
I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  result  in  additional 
reporting,  recordkeeping  or  other 
compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  deleted  from  the  Procurement 
List. 

End  of  Certification 

Accordingly,  the  following  products 
and  service  are  deleted  from  the 
Procurement  List: 

Products 

JRROTC  Shoulder  Board: 

NSN:  8455-01-468-0520— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0536— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0538— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0539— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0563— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0564— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0565— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0569— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0571— JRROTC 

j.  Shoulder  Board 

NSN:  8455-01-468-0572— JRROTC 
Shoulder  Board 

NSN:  8455-01^68-0595— JRROTC 
Shoulder  Board 

NSN:  8455-01-468-0726— JRROTC 
Shoulder  Board 

NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore,  MD 
NPA:  Westmoreland  County  Blind 
Association,  Greensburg,  PA 
Contracting  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia,  PA 
Marker,  Lumocolor: 

NSN:  7520-01-507-6962— Markers, 
Lumocolor,  Non-Permanent 

NSN:  7520-01-507-6966— Markers, 
Lumocolor,  Non-Permanent 

NSN:  7520-01-507-6969— Markers, 
Lumocolor,  Permanent 

NSN:  7520-01-507-6973— Markers, 
Lumocolor,  Permanent 
NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  NC 
Contracting  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Ctr,  New  York, 

Service 

Service  Type/Location:  Janitorial/Custodial, 
U.S.  Army  Reserve  Center,  3273rd  U.S. 
Army  Reserve  Hospital,  1003  Grove 
Road,  Suites  B  &  C,  Greenville,  SC. 

NPA:  Greenville  County  Disabilities  and 
Special  Needs  Board,  Greenville,  SC 
Contracting  Activity:  Department  of  the 

Army,  Army  Reserve  Contracting  Center, 
Birmingham,  AL 

Patrick  Rowe, 

Acting  Executive  Director. 

[FR  Doc.  E7-22036  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletion 

ACTION:  Proposed  Additions  to  and 
Deletions  from  the  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  seveie  disabilities,  and  to 
delete  a  product  previously  furnished 
b}'  such  agencies. 

Comments  Must  Be  Received  On  or 
Before:  December  9,  2007. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Kimberly  MtiZeich, 
Telephone:  (703)  603-7740,  ;pax:  (703) 
603-0655,  or  e-mail 
CMTEFedReg@jwod.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  will  be  required 
to  procure  the  product  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were; 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  product  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
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statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  product  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Product 

Trousers,  Men’s  Navy  Work  Uniforms 
(NWU)— 03299  (All  Sizes) 

Trousers,  Women’s  Navy  Work  Uniforms 
(NWU)— 03299  (All  Sizes) 

Blouse,  Men’s  Navy  Work  Uniforms  (NWU) — 
03301  (All  Sizes) 

Blouse,  Women’s  Navy  Work  Uniforms 
(NWU)— 03301  (All  Sizes) 

Coverage:  100,000  sets  in  any  combination  of 
the  above  products.  C-List  for  the 
requirements  of  the  Defense  Supply 
Center  Philadelphia,  Philadelphia,  PA. 
NPA:  ReadyOne  Industries,  Inc.,  El  Paso,  TX 
Contracting  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia,  PA 

Deletion 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  may  result 
in  additional  reporting,  recordkeeping 
or  other  compliance  requirements  for 
small  entities. 

2.  If  approved,  the  action  may  result 
in  authorizing  small  entities  to  furnish 
the  product  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  product  propos’ed 
for  deletion  from  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  product  is  proposed  for 
deletion  from  the  Procurement  List: 

Product 

Shirt,  Women’s,  Poly/Wool,  Blue,  Navy,  Long 
Sleeve,  Class  2,  Tropical,  w/o  Epaulet: 
NSN:  8410-01-229-9439 
NSN:  8410-01-229-9443 
NSN:  8410-01-229-9447 
NSN:  8410-01-22»-9451 
NSN:  8410-01-229-9455 
NSN:  8410-01-229-9456 
NSN:  8410-01-229-9459 
NSN:  8410-01-229-9463 
NSN:  8410-01-229-9467 
NSN:  8410-01-229-9471 
NSN: 8410-01-229-9475 
NSN:  8410-01-229-9483 


NSN:  8410-01-229-9487 
NSN:  8410-01-229-9499 
NSN:  8410-01-229-9500 
NPA:  Middle  Georgia  Diversified  Industries, 
Inc.,  Dublin,  GA. 

Contracting  Activity:  Defense  Supply  Genter 
Philadelphia,  Philadelphia,  PA. 

Patrick  Rowe, 

Acting  Executive  Director. 

[FR  Doc.  E7-22037  Filed  11-8-07;  8:45  am] 
BILLING  CQDE  6353-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-485-803] 

Notice  of  Finai  Results  of  Antidumping 
Duty  Administrative  Review  and  Finai 
Partial  Rescission:  Certain  Cut-to- 
Length  Carbon  Steei  Piate  from 
Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  July  5,  2007,  the 
Department  of  Commerce  (“the 
Department”)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  (“cut-to- 
length  plate”)  from  Romania.  The 
review  covers  Mittal  Steel  Galati,  S.A. 
(“MS  Galati”)  a  Romanian  producer/ 
exporter  of  the  subject  merchandise. 

This  administrative  review  also  covers 
Metalexportimport  SA  (“MEI”),  an 
unaffiliated  exporter  that  was  not 
involved  with  any  of  the  U.S.  sales 
during  the  period  of  review  and  for 
which  the  Department  is  rescinding  this 
review.  The  period  of  review  is  August 
1,  2005,  through  December  14,  2005.* 
DATES:  Effective  Dates:  November  9, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dena  Crossland  or  John  Drury,  AD/CVD 
Operations,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  482-3362  or  (202)  482- 
0195,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  14,  2006,  the 
International  Trade  Commission 
determined  that  revocation  of  the 
antidumping  duty  orders  on  cut-to- 
length  plate  from  certain  countries. 


'  Since  the  effective  date  of  revocation  is 
December  15,  2005,  the  POR  is  August  1,  2005, 
through  December  14,  2005. 


including  Romania,  would  not  likely 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States.  See  Certain  Carbon  Steel 
Products  From  Australia,  Belgium, 

Brazil,  Canada,  Finland,  France, 
Germany,  Japan,  Korea,  Mexico,  Poland, 
Romania,  Spain,  Sweden,  Taiwan,  and 
the  United  Kingdom,  72  FR  4529 
(January  31,  2007)  and  USITC 
Publication  3899  entitled  Certain 
Carbon  Steel  Products  from  Australia, 
Belgium,  Brazil,  Canada,  Finland, 
France,  Germany,  Japan,  Korea,  Mexico, 
Poland,  Romania,  Spain,  Sweden, 
Taiwan,  and  the  United  Kingdom: 
Investigation  Nos.  AA1921-197  (Second 
Review);  701-TA-319,  320,  325-327, 

348,  and  350  (Second  Review);  and  731- 
TA-573,  574,  576,  578,  582-587,  612, 
and  614-618  (Second  Review)  (January 
2007).  Pursuant  to  sections  751(c)  and 
751((i)  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”),  the  Department 
revoked  the  antidumping  duty  order  on 
cut-to-length  plate  from  Romania.  See 
Revocation  Pursuant  to  Second  Five- 
Year  (Sunset)  Reviews:  Countervailing 
Duty  Orders  on  Certain  Steel  Products 
from  Belgium,  Brazil,  Mexico,  Spain  and 
Sweden;  Antidumping  Duty  Orders  on 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Belgium,  Brazil,  Finland,  Germany, 
Mexico,  Poland,  Romania,  Spain, 
Sweden,  and  the  United  Kingdom; 
Antidumping  Finding  on  Carbon  Steei 
Plate  from  Taiwan,  72  FR  6519 
(February  12,  2007)  {“Revocation  of 
Plate  from  Romania”).  The  Department 
stated  in  the  Revocation  of  Plate  from 
Romania  that  it  will  complete  any 
pending  administrative  reviews  of  these 
orders  and  will  conduct  administrative 
reviews  of  subject  merchandise  entered 
prior  to  the  effective  date  of  revocation 
in  response  to  appropriately  filed 
requests  for  review.  Pursuant  to  section 
751(d)(2)  of  the  Act  and  19  CFR 
351.222(i)(2)(i),  the  effective  date  of 
revocation  is  December  15,  2005.  As  a 
result,  the  Department  is  completing  the 
instant  review  of  cut-to-length  plate 
from  Romania. 

On  July  5,  2007,  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  cut-to-length 
plate  from  Romania.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Romania:  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review  and  Intent  to  Rescind  in  Part,  72 
FR  36658  (July  5,  2007)  {“Preliminary 
Results”).  We  invited  interested  parties 
to  comment  on  the  Preliminary  Results. 

On  August  7,  2007,  we  received  a  case 
brief  from  MS  Galati.  We  did  not  receive 
any  case  or  rebuttal  briefs  from  the 
domestic  interested  party  IPSCO  Steel 
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Inc.  {“IPSCO”)  or  petitioner  Nucor 
Corporation  (“Nucor”).  No  interested 
parties  requested  a  public  hearing  in 
this  review. 

Final  Partial  Rescission 

We  preliminarily  determined  to 
rescind  the  review  with  respect  to  MEI, 
MS  Galati’s  unaffiliated  exporter, 
because  MS  Galati  stated  on  the  record 
that  MEI  did  not  serve  as  an  exporter  for 
any  of  MS  Galati’s  U.S.  sales  during  the 
POR,  and  there  were  no  identifiable 
entries  of  cut-to-length  plate  during  the 
POR  manufactured  or  exported  by  MEI, 
according  to  the  Department’s  U.S. 
Customs  and  Border  Protection  (“CBP”) 
data  inquiry.  See  Preliminary  Results. 
Additionally,  in  the  previous 
antidumping  duty  administrative  review 
of  cut-to-length  plate  from  Romania, 
covering  the  period  August  1,  2004, 
through  July  31,  2005,  the  Department 
found  that  (a)  MEI  is  not  a  producer  of 
subject  merchandise,  (h)  MEI  does  not 
take  title  to  the  merchandise  which  MS 
Galati  exports  through  MEI,  and  (c)  MS 
Galati  has  knowledge  of  the  destination 
of  its  subject  merchandise  exports.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Final 
Partial  Rescission:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Romania.  72  FR 
6522  (February  12,  2007).  No  parties 
commented  on  this  issue.  Therefore,  we 
have  received  no  new  information  or 
evidence  of  changed  circumstances  that 
would  cause  the  Department  to 
reconsider  that  determination.  Thus,  we 
are  finally  rescinding  the  administrative 
review  with  respect  to  MEI. 

Scope  of  the  Order 

The  products  covered  by  this  order 
include  hot-rolled  carhon  steel  universal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  hut  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated, 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”)  under  item 


numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  under  this 
review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
grade  X-70  plate.  These  HTSUS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

Analysis  of  Comments  Received 

The  issues  raised  in  the  case  brief  by 
the*  respondent  to  this  administrative 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  to  David  M. 
Spooner,  Assistant  Secretary  for  Import 
Administration,  from  Stephen  Claeys, 
Deputy  Assistant  Secretary  (“Decision 
Memorandum”),  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  addressed  in  the  Decision 
Memorandum  is  appended  to  this 
notice.  The  Decision  Memorandum  is 
on  file  in  the  Central  Records  Unit  in 
Room  B-099  of  the  main  Commerce 
building,  and  can  also  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita. doc.gov/frn.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review: 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists  for  the  period  of  August  1,  2005, 
through  December  14,  2005: 


ProducerMargin 


Percent 

Mittal  Steel  Galati  S.A . 

0.61 

Assessment 

The  Department  will  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries,  pursuant  to 
section  751(a)(1)(B)  of  the  Act  and  19 
CFR  351.212(b).  The  Department  will 
direct  CPB  to  liquidate  any  entries 
manufactured  by  MS  Galati,  and  entered 
or  withdrawn  from  warehouse  for 
consumption  during  the  POR,  at  the  rate 
above.  We  intend  to  issue  assessment 
instructions  to  CBP  15  days  after  the 
date  of  publication  of  these  final  results 
of  review. 


The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  See  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003)  [“Assessment 
Policy  Notice”).  This  clarification  will 
apply  to  entries  of  subject  merchandise 
during  the  POR  produced  by  companies 
included  in  these  final  results  of  review 
for  which  the  reviewed  companies  did 
not  know  that  the  merchandise  they 
sold  to  the  intermediary  (e.g.,  a  reseller, 
trading  company,  or  exporter)  was 
destined  for  the  United  States.  In  such 
instances,  we  will  instruct  CBP  to 
liquidate  unreviewed  entries  at  the  “All 
Others”  rate  if  there  is  no  rate  for  the 
intermediary  involved  in  the 
transaction.  See  Assessment  Policy 
Notice  for  a  full  discussion  of  this 
clarification. 

Cash  Deposit  Requirements 

The  Department  notified  flBP  to 
discontinue  suspension  of  liquidation 
and  collection  of  cash  deposits  on 
entries  of  the  subject  merchandise 
entered  or  withdrawn  from  warehouse 
on  or  after  December  15,  2005,  the 
effective  date  of  revocation  of  the 
antidumping  duty  order. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Administrative  Protective  Order 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  an  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  the  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation  that 
is  subject  to  sanction. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 
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Dated:  November  2,  2007. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — List  of  Issues  in  the 
Decision  Memorandum 

Issue  I.  Constructed  Export  Price 
Profit  Calculation. 

Issue  II.  Freight  Revenue  and  Inland 
Freight  Expenses. 

[FR  Doc.  E7-22048  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-803] 

Heavy  Forged  Hand  Toois,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People’s  Republic  of  China: 
Extension  of  Time  Limit  for  the 
Preiiminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Depeu'tment  of  Commerce 
(“the  Department”)  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  review  of  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or 
Without  Handles  (“HFHTs”)  from  the 
People’s  Republic  of  China  (“PRC”). 
This  review  covers  the  period  February 
1,  2006,  through  January  31,  2007. 
DATES:  Effective  Date:  November  9, 

2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Javier  Barrientos,  AD/CVD  Operations, 
Office  9,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone:  (202) 
482-2243. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (“the  Act”), 
requires  the  Department  of  Commerce 
(“the  Department”)  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 


maximum  of  365  days  after  the  last  day 
of  the  anniversary  month. 

Background 

On  March  28,  2007,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  HFHTs  from  the  PRC  covering 
the  period  February  1,  2006,  through 
January  31,  2007.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  72  FR  14516 
(March  28,  2007).  The  preliminary 
results  of  this  administrative  review  are 
currently  due  no  later  than  October  31, 
2007. 

Extension  of  Time  Limit  of  Preliminary 
Results 

The  Department  determines  that 
completion  of  the  preliminary  results  of 
this  review  within  the  245-day  period  is 
not  practicable  because  of:  (1)  The  need 
to  analyze  and  issue  supplemental 
questionnaires  regarding  Respondent’s 
claim  of  no  shipments,  U.S.  Customs 
and  Border  Protection  (“CBP”)  data,  and 
Petitioners’  submissions  related  thereto; 
and,  (2)  the  current  case  workload  and 
other  statutory  deadlines.  Therefore,  the 
DepcUrtment  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  by  120  days. 

Given  the  number  and  complexity  of 
issues  in  this  case  and  the  current  case 
workload,  and  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  we  are 
extending  the  time  period  for  issuing 
the  preliminary  results  of  review  by  120 
days  until  February  28,  2008.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(3)(A)  and  777'(i)  of  the  Act. 

Dated:  October  26,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  E7-22047  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-583-831] 

Stainiess  Steei  Sheet  and  Strip  in  Coils 
From  Taiwan;  Notice  of  Extension  of 
Time  Limit  for  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Date:  November  9, 

2007. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Eastwood,  AD/CVD 
Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3874. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  3,  2007,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  and  partial  rescission  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Taiwan  covering  the  period  July  1, 
2005,  through  June  30,  2006.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review,  72  FR  43236 
(Aug.  3,  2007).  The  final  results  for  this 
administrative  review  are  currently  due 
no  later  than  December  3,  2007,  the  next 
business  day  after  120  days  from  the 
date  of  publication  of  the  preliminary 
results  of  review. 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  Tariff  Act  of 
1930,  as  amended  (the  Act),  requires  the 
Department  to  issue  the  final  results  of 
an  administrative  review  within  120 
days  after  the  date  on  which  the 
preliminary  results  are  published.  If  it  is 
not  practicable  to  complete  the  review 
within  that  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  deadline  for 
the  final  results  to  a  maximum  of  180 
days. 

We  determine  that  it  is  not  practicable 
to  complete  this  administrative  review 
within  the  original  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Act  because  we  require  additional  time 
to  properly  consider  the  complex  issues 
raised  by  interested  parties  in  their  case 
briefs.  Therefore,  we  are  extending  the 
time  limit  for  completion  of  the  final 
results  of  this  administrative  review  by 
60  days,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  Accordingly,  the 
final  results  are  now  due  no  later  than 
January  30,  2008. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  arid  777(i)(l)  of  the  Act. 

Dated:  November  5,  2007. 

Stephen ).  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-22045  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3S10-DS-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-909,  A-520-802] 

Certain  Steel  Nails  From  the  People’s 
Republic  of  China  and  the  United  Arab 
Emirates;  Postponement  of 
Preliminary  Determinations  of 
Antidumping  Duty  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  Effective  Dates:  November  9, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bankhead  (PRC)  (202)  482-9068 
or  David  Goldberger  (UAE)  (202)  482- 
4136;  AD/CVD  Operations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Postponement  of  Preliminary 
Determinations 

On  July  9,  2007,  the  Department  of 
Commerce  (“the  Department”)  initiated 
antidumping  duty  investigations  of 
imports  of  certain  steel  nails  from  the 
People’s  Republic  of  China  (“PRC”)  and 
the  United  Arab  Emirates  (“UAE”).  See 
Certain  Steel  Nails  from  the  People’s 
Republic  of  China  and  the  United  Arab 
Emirates:  Initiation  of  Antidumping 
Duty  Investigations,  72  FR  38816  (July 
16,  2007).  The  notice  of  initiation  stated 
that  we  would  issue  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  initiation.  Currently,  the 
preliminary  determinations  in  these 
investigations  are  due  on  November  26, 
2007. 

On  November  1,  2007,  the 
petitioners  ’  made  timely  requests, 
pursuant  to  19  CFR  351.205(e),  for  a  50- 
day  postponement  of  the  preliminary 
determinations  in  the  investigations, 
pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (“the 
Act”).  The  petitioners  stated  that  a 
postponement  of  these  preliminary 
determinations  is  necessary  because  of 
the  complexities  of  the  investigations 
and  the  required  analyses  for  them,  and 
because  the  Department  is  still  involved 
in  gathering  initial  data  from  the 
respondents. 

Under  section  733(c)(1)(A)  of  the  Act, 
if  the  petitioner  makes  a  timely  request 


*  Mid  Continent  Nail  Corporation,  Davis  Wire 
Corporation,  Gerdau  Ameristeel  Corporation  (Atlas 
Steel  &  Wire  Division),  Maze  Nails  (Division  of 
W.H.  Maze  Company),  Treasure  Coast  Fasteners, 
Inc.,  and  the  United  Steel,  Paper  and  Forestry, 
Rubber,  Manufacturing,  Energy,  Allied  Industrial 
and  Service  Workers  International  Union. 


for  an  extension  of  the  period  within 
which  the  preliminary  determination 
must  be  made  under  subsection  (b)(1), 
then  the  Department  may  postpone 
making  the  preliminary  determination 
under  subsection  (b)(1)  until  not  later 
than  the  190th  day  after  the  date  on 
which  the  administering  authority 
initiated  the  investigation.  Therefore,  for 
the  reasons  identified  by  the  petitioners 
and  because  there  are  no  compelling 
reasons  to  deny  their  requests,  the 
Department  is  postponing  the 
preliminary  determinations  in  these 
investigations  until  January  15,  2008, 
which  is  190  days  from  the  date  on 
which  the  Department  initiated  these 
investigations. 

The  deadline  for  the  final 
determinations  will  continue  to  be  75 
days  after  the  date  of  the  preliminary 
determinations,  unless  extended. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f)(1). 

Dated;  November  5,  2007. 

Stephen  J.  Claeys, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-22049  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Oklahoma,  et.  al. 

Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated  pursuant 
to  Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,as  amended  by  Pub.  L.106-36,  80 
Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
A.M.  and  5:00  P.M.  in  Room  2104,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.,  NW,  Washington, 
DC. 

Docket  Number:  07-055.  Applicant: 
University  of  Oklahoma,  Norman,  OK 
73019.  Instrument:  Electron  Microscope, 
Model  Quanta  200.  Manufacturer:  FEI 
Company,  Czech  Republic.  Intended 
Use:  See  notice  at  72  FR  58286,  October 
15,  2007. 

Docket  Number:  07-057.  Applicant: 
University  of  Alabama  at  Birmingham, 
Birmingham,  AL  35294-0017. 
Instrument:  Electron  Microscope,  Model 
H-7650-II.  Manufacturer:  Hitachi  High- 
Technologies  Corp.,  Japan.  Intended 
Use:  See  notice  at  72  FR  58286,  October 
15,  2007. 


Docket  Number;  07-064.  Applicant: 
Stowers  Institute  for  Medical  Research, 
Kansas  City,  MO  64110.  Instrument: 
Electron  Microscope,  Model  Tecnai  G2. 
Manufacturer:  FEI  Company,  Czech 
Republic.  Intended  Use:  See  notice  at  72 
FR  58286,  October  15,  2007. 

Docket  Number;  07-065.  Applicant: 

State  University  of  New  York  at 
Binghamton,  Binghamton,  NY  13902. 
Instrument:  Electron  Microscope,  Model 
Nova  600.  Manufacturer:  FEI  Company, 
Netherlands.  Intended  Use:  See  notice  at 
72  FR  58286,  October  15,  2007. 
Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  an  electron  microscope 
and  is  intended  for  research  or  scientific 
educational  uses  requiring  an  electron 
microscope.  We  know  of  no  electron 
microscope,  or  any  other  instrument 
suited  to  these  purposes,  which  was 
being  manufactured  in  the  United  States 
at  the  time  of  order  of  each  instrument. 

Dated:  November  5,  2007. 

Faye  Robinson, 

Director. 

Statutory  Import  Programs  Staff  Import 
Administration. 

[FR  Doc.  E7-22041  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-DS-S- 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Electronic  Education  Fairs  for 
China  and  India 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  deadline  for  U.S. 
accredited  colleges  and  universities  to 
sponsor  the  U.S.  Electronic  Education 
Fairs  for  China  and  India  by  purchasing 
space  on  the  corresponding  Internet 
landing  pages  has  been  extended  to 
November  16,  2007. 

DATES:  Applications  will  be  accepted 
from  the  date  of  this  Notice  until  3  p.m. 
EDT  November  16,  2007.  The  initiative 
is  scheduled  to  commence  on  or  around 
that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Moll,  U.S.  Department  of 
Commerce.  Tel:  (248)  508-8404;  John 
Siegmund,  U.S.  Department  of 
Commerce,  Room  1104.  Tel:  (202)  482- 
4781;  David  Long,  U.S.  Department  of 
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Commerce,  Room  1104.  Tel:  (202)  482- 
3575. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Electronic  Education  Fairs  for  China 
and  India  are  part  of  a  joint  initiative 
between  the  U.S.  Department  of 
Commerce  and  the  U.S.  Department  of 
State.  The  purpose  of  the  initiative  is  to 
inform  Chinese  and  Indian  students 
who  are  interested  in  studying  outside 
of  their  home  countries  about  the 
breadth  and  depth  of  the  higher 
education  opportunities  available  in  the 
United  States.  The  initiative  utilizes  a 
three-pronged  multimedia  approach 
through  the  Internet,  on-ground 
activities,  and  television,  including  two 
twenty-three  minute  TV  programs  and  a 
series  of  short,  1-2  minute  programs 
airing  on  local  cable  and  national 
satellite  TV  stations  throughout  China 
and  India.  All  programming  directs 
viewers  to  the  corresponding  Internet 
landing^page.  DVDs  distributed  through 
education  trad'e  fairs  and^EducationUSA 
advising  centers  throughout  China  and 
India  will  further  this  message. 

Accredited  U.S.  educational 
institutions  are  invited  to  sponsor  the 
China  and  India  Internet  landing  pages. 
Sponsorships  for  China  OR  India  will  be 
available  in  Gold  and  Silver  categories. 
Institutions  that  purchase  Gold 
Sponsorship,  priced  at  $8,000,  will 
receive  a  banner-sized  ad  with  their 
school’s  logo  and  name  which  will  link 
to  their  institution’s  Web  site. 
Institutions  that  purchase  Silver 
Sponsorship,  priced  at  $3,000,  will  have 
their  name  listed  on  the  site  with  a  link 
to  their  in^tution’s  Web  site.  If  an 
institution  would  like  to  sponsor  and 
purchase  space  on  both  the  China  and 
India  Internet  landing  pages,  they  will 
receive  a  50  percent  discount  for  the 
second  sponsorship,  for  a  total  of 
$12,000  for  Gold  and  $4,500  for  Silver. 

Applications  by  qualifying 
institutions  will  be  selected  on  a  rolling 
basis,  capacity  permitting. 

Dated;  November  5,  2007. 

David  Long, 

Director,  Office  of  Service  Industries, 
International  Trade  Administration. 

[FR  Doc.  E7-21976  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN0648-XD52 

Atlantic  Highly  Migratory  Species; 
Exempted  Fishing,  Scientific  Research, 
Display,  and  Chartering  Permits; 

Letters  of  Acknowledgment 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  NMFS  announces  its  intent  to 
issue  Exempted  Fishing  Permits  (EFPs), 
Scientific  Research  Permits  (SRPs), 
Display  Permits,  Letters  of 
Aclmowledgment  (LOAs),  and 
Chartering  Permits  for  the  collection  of 
Atlantic  Highly  Migratory  Species 
(HMS)  in  2008.  In  general,  EFPs  and 
related  permits  would  authorize 
collections  of  a  limited  number  of  tunas, 
swordfish,  billfishes,  and  sharks  from  ^ 
Federal  waters  in  the  Atlantic  Ocean, 
Caribbean  Sea,  and  Gulf  of  Mexico  for 
the  purposes  of  scientific  data 
collection,  public  display,  and 
chartering.  Generally,  these  permits  will 
be  valid  from  the  date  of  issuance 
through  December  31,  2008,  unless 
otherwise  specified,  subject  to  the  terms 
and  conditions  of  individual  permits. 
DATES:  Written  comments  on  these 
activities  received  in  response  to  this 
notice  will  be  considered  by  NMFS 
when  issuing  EFPs  and  related  permits 
and  must  be  received  on  or  before 
December  10,  2007. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

•  Email:  HMSEFP.2008@noaa.gov. 
Include  in  the  subject  line  the  following 
identifier:  0648-XD52 

•  Mail:  Margo  Schulze-Haugen,  Chief, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 

•  Fax:  (301)  713-1917. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Clark,  phone:  (301)  713-2347, 
fax:  (301)  713-1917  or  Jackie  Wilson, 
phone:  (240)  338-3936. 

SUPPLEMENTARY  INFORMATION:  Issuance 
of  EFPs  and  related  permits  are 
necessary  for  the  collection  of  HMS  for 
public  display  and  scientific  research 
because  regulations  (e.g.,  seasons, 
prohibited  species,  authorized  gear,  and 
minimum  sizes)  may  prohibit  the 
collection  of  live  animals  or  biological 
samples  for  these  purposes.  Collection 


for  scientific  research  and  display 
represents  a  small  portion  of  the  overall 
fishing  mortality  for  HMS  and  this 
mortality  will  be  counted  against  the 
quota  of  the  species  harvested,  as 
appropriate.  'The  terms  and  conditions 
of  individual  permits  are  unique: 
however,  all  permits  will  include 
reporting  requirements,  limit  the 
number  and  species  of  HMS  to  be 
collected,  and  only  authorize  collection 
in  Federal  waters  of  the  Atlantic  Ocean, 
Gulf  of  Mexico,  and  Caribbean  Sea. 

EFPs  and  related  permits  are  issued 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Reauthorization  Act 
(Magnuson-Stevens  RA)  (16  U.S.C.  1801 
et  seq.)  and/or  the  Atlantic  Tunas 
Convention  Act  (ATCA).-(16  U.S.C.  971 
et  seg.).- Regulations  at  50  CFR  600.745 
and  50  CFR  635.32  govern  scientific 
research  activity,  exempted  fishing, 
chartering  arrangements,  and  exempted 
educational  activities  with  respect  to 
Atlantic  HMS.  Since  the  Magnuson- 
Stevens  Act  does  not  consider  scientific 
research  to  be  “fishing”,  scientific 
research  is  exempt  from  this  statute,  and 
NMFS  does  not  issue  EFPs  for  bona  fide 
research  activities  (e.g.,  research 
conducted  from  a  research  vessel  and 
not  a  commercial  or  recreational  fishing 
vessel)  involving  species  that  eu’e  only 
regulated  under  the  Magnuson-Stevens 
Act  (e.g.,  sharks)  and  not  under  ATCA. 
NMFS  requests  copies  of  scientific 
research  plans  for  these  activities  and 
indicates  concurrence  by  issuing  an 
LOA  to  researchers  to  indicate  that  the 
proposed  activity  meets  the  definition  of 
research  and  is  therefore  exempt  from 
regulation. 

Scientific  research  is  not  exempt 
under  ATCA.  NMFS  issues  SRPs  for 
collection  of  species  managed  under 
this  statute  (e.g.,  tunas,  swordfish,  and 
billfish),  which  authorize  researchers  to 
collect  HMS  from  bona  fide  research 
vessels.  EFPs  are  issued  to  researchers 
collecting  ATCA-managed  species  and 
conducting  research  from  commercial  or 
recreational  fishing  vessels.  NMFS 
regulations  concerning  the  implantation 
or  attachment  of  archival  tags  in 
Atlantic  HMS  require  scientists  to  report 
their  activities  associated  with 
implantation  of  these  tags. 

NMFS  seeks  public  comment  on  its 
intent  to  issue  EFPs  for  the  purpose  of 
collecting  biological  samples  under  at- 
sea  fisheries  observer  programs.  NMFS 
intends  to  issue  EFPs  to  any  NMFS 
employee  or  NMFS-approved 
contractor/ observer  to  bring  onboard 
and  possess  (for  scientific  research 
purposes,  biological  sampling, 
measurement,  etc.)  Atlantic  tuna, 
swordfish,  shark,  or  billfish  provided 
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the  fish  is  a  tagged  and  recaptured  fish, 
dead  prior  to  being  brought  onboard, 
and  specifically  authorized  for  sampling 
by  the  Director  of  NMFS’  Office  of 
Sustainable  Fisheries  at  the  request  of 
the  Southeast  or  Northeast  Fisheries 
Science  Center.  On  average,  several 
hundred  swordfish,  tunas,  and  sharks 
are  collected  by  at-sea  observers  under 
such  EFPs  in  any  given  year.  Issuing 
these  permits  allows  observers  to  utilize 
fish  for  scientific  information  that 
would  have  been  discarded  dead 
anyway.  In  2006  and  2007,  NMFS 
issued  three  exempted  fishing  permits 
per  year  authorizing  observers  to  collect 
HMS  while  observing  commercial 
fishing  activities. 

NMFS  is  seeking  public  comment  on 
its  intent  to  issue  Display  Permits  for 
the  collection  of  sharks  and  other  HMS 
for  public  display  in  2008.  Collection  of 
sharks  and  other  HMS  sought  for  public 
display  in  aquariums  often  involves 
collection  when  the  commercial  fishing 
seasons  are  closed,  collection  of 
prohibited  species,  and  collection  of 
fish  below  the  minimum  size  for 
recreational  permit  holders.  NMFS 
established  a  60-metric  ton  (mt)  whole 
weight  (ww)  (approximately  3,000 
sharks)  quota  for  the  public  display  and 
research  of  sharks  (combined)  in  the 
final  Fishery  Management  Plan  (FMP) 
for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (1999  FMP).  This  quota  has  been 
analyzed  in  conjunction  with  other 
sources  of  mortality,  and  NMFS  has 
determined  that  harvesting  this  amount 
for  public  display  will  not  have  a 
significant  impact  on  the  stock. 
Additionally,  the  number  of  sharks 
actually  harvested  for  display  and 
research  has  remained  under  the  annual 
60  mt  quota  every  year  since  inception 
of  the  quota.  For  instance,  in  2006, 
approximately  18  percent  of  sharks 
authorized  for  public  display  were 
actually  collected.  Only  two,  non-shark 
HMS  were  collected  under  display 
permits  in  2006.  A  proposed  rule  (72  FR 
41392,  July  27,  2007)  accompanying  the 
draft  Amendment  2  to  the  Consolidated 
HMS  FMP  is  re-evaluating  this  display 
and  scientific  research  quota  for  sharks 


in  light  of  the  results  of  recent  stock 
assessments.  Specifically,  the  rule 
proposes  that  collections  of  sandbar 
sharks  and  dusky  sharks  collected  under 
the  auspices  of  EFPs  and  Display 
Permits  be  more  restricted  than  in  the 
past  given  the  results  of  recent  shark 
stock  assessments.  The  rule  does  not 
propose  modifying  the  overall  60  mt  ww 
quota. 

NMFS  may  also  consider  applications 
for  bycatch  reduction  research  in  closed 
regions  of  the  Atlantic  Ocean,  Gulf  of 
Mexico,  and  Caribbean  Sea  to  test  gear 
modifications  and  fishing  techniques 
aimed  to  avoid  incidental  capture  of 
non-target  species.  These  permits  may 
require  further  National  Environmental 
Policy  Act  (NEPA)  analyses.  NMFS  will 
seek  additional  public  comment  on 
these  applications,  as  necessary,  unless 
the  research  is  being  conducted  from 
bona  fide  scientific  research  vessels. 

Comments  are  also  requested  on  the 
issuance  of  Chartering  Permits  to  vessels 
fishing  for  HMS  while  operating  under 
chartering  arrangements  within  the  EEZ 
of  other  nations.  Chartering  Permits 
allow  a  U.S.  fishing  vessel  to  fish  in  a 
manner  consistent  with  another 
country’s  regulations  without  violating 
U.S.  regulations  and  ensure  that  such 
vessels  report  to  the  proper  authorities, 
consistent  with  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT) 
recommendations.  To  date,  NMFS  has 
only  issued  one  Chartering  Permit  for  a 
pelagic  longline  vessel  (2004).  The 
Agency  received  an  application  for  a 
chartering  permit  to  allow  a  U.S.  HMS 
permit  holder  to  charter  a  Canadian 
flagged  vessel  that  would  fish  in 
conformity  with  U.S.  pelagic  longline 
regulations  yet  attribute  associated 
landings  to  quotas  of  the  United  States. 
The  application  was  denied  because  it 
did  not  conform  with  domestic  law  that 
prohibits  foreign  vessels  from  fishing  or 
landing  HMS  within  the  U.S.  Exclusive 
Economic  Zone  or  the  ICCAT 
recommendation  (02-21)  that  authorizes 
Chartering  Permits. 

In  2007,  NMFS  issued  an  exempted 
fishing  permit  to  collect  Atlantic  bluefin 


tuna  from  a  commercial  fishing  vessel  in 
international  waters  (the  central  north 
Atlantic  Ocean,  including  the  Northeast 
Distant  gear  restricted  area).  This 
research  is  important  to  improving  the 
understanding  of  the  distribution  of 
bluefin  tuna  during  times  they  are  not 
traditionally  fished  and  to  improve  the 
knowledge  of  bluefin  tuna  stock  mixing, 
migration,  and  life  history  patterns 
based  on  microconstituent  analysis  and 
biological  sampling.  NMFS  seeks  public 
comment  on  issuing  permits  authorizing 
similar  activities  in  2008. 

The  current  preferred  alternative  in 
the  proposed  rule  accompanying  the 
draft  Amendment  2  to  the  Consolidated 
HMS  FMP  would  establish  a  shark 
research  fishery.  As  proposed,  a  limited 
number  of  vessels  (e.g.  5-10)  with 
directed  or  incidental  shark  permits 
would  be  issued  shark  research  permits 
and  could  participate  in  a  small 
research  fishery  for  sandbar  sharks  that 
would  harvest  the  proposed  commercial 
sandbar  quota  (^16. 6  metric  tons 
dressed  weight).  These  vessels  would 
also  be  able  to  harvest,  and  sell,  other 
authorized  species  of  sharks  subject  to 
the  terms  and  conditions  of  individual 
permits.  If  this  measure  is  finalized, 
NMFS  would  publish  a  notice  at  that 
time  outlining  the*  research  objectives 
for  the  fishery  and  seeking  applications 
for  the  following  fishing  year. 

The  authorized  number  of  species  for 
2007,  as  well  as  the  number  of 
specimens  collected  in  2006,  are 
summarized  in  Table  1.  The  number  of 
specimens  collected  in  2007  will  be 
available  when  2007  interim  and  annual 
reports  are  submitted  to  NMFJ^.  In  2006, 
the  number  of  specimens  collected  was 
less  than  the  number  of  authorized 
specimens  for  all  permit  types.  In  all 
cases,  mortality  associated  with  an  EFP, 
SRP,  Display,  or  LOA  (except  for  larvae) 
is  counted  against  the  appropriate 
quota.  A  total  of  44  EFPs  and  related 
permits  were  issued  by  NMFS  in  2006 
for  the  collection  of  HMS.  As  of 
October,  there  have  been  38  permits 
issued  in  2007. 


Table  1.  Summary  of  HMS  Exempted  Permits  Issued  in  2006  and  2007.  AHMS@  refers  to  multiple  species 

BEING  COLLECTED  UNDER  A  GIVEN  PERMIT  TYPE. 


2006 

2007 

Number  of 
Permits 
Issued 

Number  of 
Authorized 
Fish 

Number  of 
Authorized 
Larvae 

Number  of 

Fish  Taken  |  Lawae 

Number  of 
Permits 
Issued 

Number  of 
Authorized 
Fish 

Number  of 
Authorized 
Larvae 

HMS 
Shark 
Tuna  ' 
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Table  1.  Summary  of  HMS  Exempted  Permits  Issued  in  2006  and  2007.  AHMS@  refers  to  multiple  species 

BEING  COLLECTED  UNDER  A  GIVEN  PERMIT  TYPE.— Continued 


2006 

2007 

Number  of 
Permits 
Issued 

Number  of 
Authorized 
Fish 

Number  of 
Authorized 
Larvae 

Number  of 
Fish  Taken 

Number  of 
^  Larvae 
Taken 

Number  of 
Permits 
Issued 

Number  of 
Authorized 
Fish 

Number  of 
Authorized 
Larvae 

Billfish 

3 

179 

0 

57 

0 

2 

73 

1,000 

SRP 

HMS 

4 

485 

1,200 

2 

0 

1 

18 

0 

Shark 

2 

400 

0 

284 

0 

2 

670 

0 

Billfish 

1 

0 

500 

0 

0 

0 

0 

0 

Tuna 

0 

0 

0 

_ 

0 

0 

1 

12 

0 

Display 

HMS 

1 

89 

0 

2 

0 

2 

90 

0 

Shark 

7 

505 

0 

89 

0 

6 

266 

Total 

,  39 

3,973 

_ 

1,700 

850 

31 

2,503 

1,000 

LOA* 

Shark 

!  5 

_ 

2,853 

0 

_ 

1,021 

0 

7 

3,120 

0 

*LOAs  are  issued  for  bonafide  scientific  research  activities  involved  non-ATCA  managed  species  (i.e.,  sharks).  Collections  made  under  an 
LOAs  are  not  authorized;  rather  this  estimated  harvest  for  research  is  acknowledged  by  NMFS.  Permitees  are  encouraged  to  report  all  fishing 
activities  in  a  timely  manner. 


Final  decisions  on  the  issuance  of  any 
EFPs,  SRPs,  Display,  and  Chartering 
Permits  will  depend  on  the  submission 
of  all  required  information  about  the 
proposed  activities,  NMFS’  review  of 
public  comments  received  on  this 
notice,  an  applicant’s  reporting  history 
on  past  permits  issued,  past  law 
enforcement  violations,  consistency 
with  relevant  NEPA  documents,  and 
any  consultations  with  appropriate 
Regional  Fishery  Management  Councils, 
states,  or  Federal  agencies.  NMFS  does 
not  anticipate  any  significant 
environmental  impacts  from  the 
issuance  of  these  EFPs  as  assessed  in  the 
1999  FMP. 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

Dated:  November  1,  2007. 

Emily  H.  Menashcs, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E7-22071  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement  for  Revised  Water 
Control  Manuals  for  the  Alabama- 
Coosa-Tallapoosa  River  Basin 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION;  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Mobile  District, 
intends  to  prepare  an  update  of  the 
water  control  manuals  for  the  Alabama- 
Coosa-Tallapoosa  (ACT)  River  Basin. 
Concurrent  with  that  revision,  a  Draft 
Environmental  Impact  Statement  (EIS) 
will  be  prepared,  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA).  The  Draft  EIS  will  address 
updated  operating  criteria  and 
guidelines  for  managing  the  water 
storage  and  release  actions  of  agency 
water  managers  and  associated 
environmental  impacts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  manual  update  or 
NEPA  process  can  be  answered  by;  Mr. 
Chuck  Sumner,  Environment  and 
Resources  Branch,  Planning  Division, 
U.S.  Army  Engineer  District-Mobile, 
Post  Office  Box  2288,  Mobile,  AL 
36628-0001;  Telephone  (251)694-3857; 
or  delivered  by  electronic  facsimile  at 
(251)  694-3815;  or  E-mail: 
lewis.c.sumner@usace.army.mil.  You 
may  also  request  to  be  included  on  the 
mailing  list  for  public  distribution  of 
notices,  meeting  announcements  and 
documents. 

SUPPLEMENTARY  INFORMATION: 

Background.  Water  control  manuals  are 
guidance  documents  that  assist  federal 
water  managers  in  the  operation  of 
individual  and  multiple  interdependent 
federal  reservoirs  on  the  same  river 
system.  They  provide  technical, 
historical,  hydrological,  geographic, 
demographic,  policy  and  other 
information  that  guide  the  proper 
management  of  reservoirs  during  times 


of  high  water,  low  water,  and  normal 
conditions.  The  manuals  also  contain 
drought  plans  and  zones  to  assist  federal 
water  managers  in  knowing  when  to 
reduce  or  increase  reservoir  releases, 
and  how  to  ensure  the  safety  of  dams 
during  extreme  conditions.  The 
authority  and  guidance  for  the  Corps  to 
prepare  and  update  these  manuals  may 
be  found  in  Section  7  of  the  1944  Flood 
Control  Act,  the  Federal  Power  Act, 
Section  9  of  Public  Law  436-83,  and  the 
following  Corps  of  Engineer 
Regulations:  ER  1110-2-240,  ER  1110- 
2-241,  ER  1110-2-1941  and  ER  1110- 
2-8156. 

The  ACT  Basin  provides  water 
resources  for  multiple  purposes  from 
northwestern  GA  down  through  central 
AL  and  to  the  Gulf  Coast  at  the  mouth 
of  Mobile  Bay,  extending  a  distance  of 
approximately  320  miles  and 
encompassing  an  area  of  approximately 
22,800  square  miles.  The  master 
operating  manual  for  the  ACT  River 
Basin  and  the  individual  reservoir 
manuals  were  last  updated  at  various 
dates  as  far  back  as  the  early  1950’s. 
Sixteen  major  dams  and  reservoirs  (five 
Federal  and  eleven  non-Federal)  are 
located  in  the  basin.  In  Georgia,  these 
include  Allatoona  Dam  and  Lake,  and 
Carters  Dam  and  Lake,  both  owned  and 
operated  by  the  Corps.  In  Alabama  they 
include  Weiss  Dam  and  Lake,  H.  Neely 
Henry  Dam  and  Lake,  Logan  Martin 
Dam  and  Lake,  Lay  Dam  and  Lake, 
Mitchell  Dam  and  Lake,  Walter  Bouldin 
Dam  and  Lake,  Jordan  Dam  and  Lake, 
Harris  Dam  and  Lake,  Martin  Dam  and 
Lake,  Yates  Dam  and  Lake,  and  Thurlow 
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Dam  and  Lake,  all  owned  and  operated 
by  Alabama  Power  Company  (APC). 

Also  in  Alabama,  are  three  dams  and 
reservoirs  owned  and  operated  by  the 
Corps  including  Jones  Bluff  Dam/ 
Woodruff  Lake,  Millers  Ferry  Dam/ 
William  “Bill”  Dannelly  Lake  and 
Claiborne  Dam  and  Lake.  The 
authorized  project  purposes  at  the  Corps 
Icikes  include  water  supply,  flood 
control,  hydropower,  navigation,  fish 
and  wildlife  conservation,  and 
recreation. 

The  new  manuals  will  eventually 
replace  the  current  manuals  and  will 
address  the  basin-wide  management  of 
those  water  resources.  Due  to  the  flood 
control  operational  responsibilities  of 
the  Corps,  some  or  all  of  the  manuals  for 
some  of  the  APC  reservoirs  will  be 
updated. 

Public  participation  throughout  the 
water  control  plan  revision  process  is 
essential.  The  Corps  invites  full  public 
participation  at  all  stages  to  promote 
open  communication  and  better 
decision  making.  All  persons, 
stakeholders,  and  organizations  that 
have  an  interest  in  water-related 
resources  in  the  ACT  basin,  including 
minority,  low-income,  disadvantaged 
and  Native  American  groups,  are  urged 
to  participate  in  this  NEPA 
environmental  analysis  process. 
Assistance  will  be  provided  upon 
request  to  anyone  having  difficulty 
understanding  how  to  participate.  Dates 
and  locations  for  public  scoping 
meetings  will  be  announced  by  future 
publication  in  the  Federal  Register  and 
in  the  local  news  media.  Tentative  dates 
for  publication  of  the  draft  water  control 
manuals  and  EIS  and  other 
opportunities  for  public  involvement 
will  also  be  announced  at  that  time. 
Public  comments  are  welcomed  anytime 
throughout  the  NEPA  process. 

Cooperating  Agencies.  The  lead 
responsibility  for  this  action  rests  with 
the  Corps.  The  Corps  intends  to 
coordinate  and/or  consult  with  an 
interagency  team  of  Federal  and  State 
agencies  during  scoping  and  preparation 
of  the  draft  EIS.  A  decision  will  be  made 
during  the  scoping  process  whether 
other  agencies  will  serve  in  an  official 
role  as  cooperating  agencies. 

Scoping.  The  Alabama-Coosa- 
Tallapoosa  Rivers  (ACTJ/Apalachicola- 
Chattahoochee-Flint  Rivers  (ACF) 
Comprehensive  Study  from  1990  to 
1997  and  ACF  Compact  negotiations 
from  1997  to  2004  involved  the  States 
(Alabama,  Florida  and  Georgia), 
stakeholders  and  the  public  in 
identifying  areas  of  concern;  collecting 
and  developing  water  resource, 
environmental,  and  socioeconomic  data; 
and  developing  tools  to  assist  in 


decisions  affecting  water  resources 
within  the  two  basins.  Development  of 
the  updated  water  control  manuals  and 
scoping  for  this  EIS  will  continue  to 
build  upon  the  knowledge  and 
information  developed  during  the 
Comprehensive  Study  and  subsequent 
Compact  negotiations.  Scoping  meetings 
with  agencies  and  stakeholder  groups 
will  be  scheduled  to  identify  any 
significant  issues  and  data  gaps,  focus 
on  the  alternatives  to  be  evaluated,  and 
to  identify  any  appropriate  updated 
tools  to  assist  in  evaluation  of 
alternatives  and  analysis  of  impacts. 

Byron  G.  Jorns, 

Colonel,  Corps  of  Engineers,  District 
Commander. 

[FR  Doc.  E7-22043  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3710-CR-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Access  Between  the  Laurelwood 
Housing  Area  and  an  Adjacent  State 
Primary  or  Secondary  Road  at  Navai 
Weapons  Station  Earle,  Colts  Neck,  NJ 
and  To  Announce  a  Public  Scoping 
Meeting 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  (102)(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  and  the  regulations 
implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  the  Department  of  the  Navy 
(Navy)  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  evaluate  the  potential 
environmental  consequences  of 
providing  access  between  the 
Laurelwood  housing  area  at  Naval 
Weapons  Station  (NWS)  Earle  and  an 
adjacent  state  primary  or  secondary 
road.  The  requirement  for  this  access  in 
2010  is  a  stipulation  within  the  lease 
agreement  between  the  Navy  and  the 
developer  of  Laurelwood.  This 
developer  may  construct  necessary  road 
improvements  to  obtain  access  and  rent 
any  housing  units  to  the  general  public 
through  the  year  2040. 

Dates  and  Addresses:  Public  scoping 
'will  be  conducted  in  the  form  of  an 
open-house  style  meeting  to  be  held  in 
Monmouth  County,  New  Jersey  to 
receive  written  comments  on 
environmental  concerns  that  should  be 
addressed  in  the  EIS.  The  public 
scoping  meeting  will  be  held  on 
November  27,  2007,  from  4  p.m.  and  8 


p.m.,  at  Brookdale  Community  College, 
765  Newman  Springs  Road,  Lincroft, 

New  Jersey. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Patrick  Fisher,  Naval  Weapons  Station 
Earle,  Public  Affairs  Officer,  201 
Highway  34  South,  Building  C-2,  Colts 
Neck,  New  Jersey  07722;  telephone: 
732-866-2171;  e-mail: 
patrick.I.fisher@navy.mil. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  is  to  provide 
unimpeded  access  in  the  year  2010  to 
the  developer  of  the  Laurelwood 
housing  area  across  a  portion  of 
mainside  NWS  Earle  connecting  the 
Laurelwood  housing  area  with  a  state 
primary  or  secondary  road.  The 
requirement  for  this  access  in  2010  is 
part  of  an  existing  lease  agreement 
between  the  Navy  and  the  developer  of 
Laurelwood. 

In  1988  the  Navy  contracted  with  a 
developer  to  construct,  own,  and 
operate  300  military|family  housing 
units  at  NWS  Earle,  now  kpowii  as  the 
Laurelwood  housing  area.  A  52-year 
lease  agreement  for  the  underlying  land 
was  executed  between  the  Navy  and  the 
developer  which  included  an  in-lease 
and  out-lease  period.  During  the  in-lease 
period,  which  runs  from  1988  until 
2010,  the  Navy  guarantees  rent 
payments  to  the  developer  for  the 
occupancy  of  all  300  Laurelwood  units. 
Only  military  and  their  dependents  are 
allowed  to  occupy  these  housing  units 
during  the  in-lease  period.  During  the 
out-lease  period  of  2010  until  2040  the 
developer  may  rent  the  units  to  the 
general  public.  However,  the  lease 
requires  that  the  Navy  provide 
“reasonable  access”  between  the 
Laurelwood  housing  area  and  an 
adjacent  State,  primary,  or  secondary 
road.  The  lease  agreement  defines 
reasonable  access  as  being  on  a  paved 
road,  constructed,  operated,  and 
maintained  by  the  developer  at  its  own 
cost.  The  Navy  may  satisfy  this 
obligation  by  either  (a)  providing 
unimpeded  access  along  existing  roads 
of  the  installation  or  (b)  providing  an  • 
easement  for  alternate  access  adequate 
to  allow  the  developer  to  construct  a 
road  from  an  adjacent  primary  or 
secondary  road  to  Laurelwood  that  will 
provide  unimpeded  access.  Road 
construction  would  be  subject  to 
Federal,  State  and  local  laws  and 
regulations.  While  the  developer  must 
pay  for  construction  of  a  new  road  and 
necessary  improvements,  the  Navy  is 
required  to  finance  the  construction  of 
any  road  enhancements  necessary  to 
meet  their  security  or  operational 
requirements  (e.g.,  security  fencing, 
gates).  In  addition,  the  Navy  is  required 
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to  obtain  all  necessary  permits  for  road 
construction.  In  2040,  the  lease 
agreement  expires  and  the  developer  is 
obligated  to  demolish  the  300  housing 
units. 

During  development  of  the  EIS,  the 
Navy  will  evaluate  the  no-action 
alternative  and  several  alternative  road 
alignments  which  will  provide 
unimpeded  access  from  the  Lamelwood 
housing  area  to  a  State  primary  or 
secondary  road  without  adversely 
impacting  NWS  Earle  security  or 
operational/mission  capability. 

In  addition  to  the  natural  and  cultural 
environment  located  along  the  various 
road  alignments,  the  Navy  will  evaluate 
the  potential  impacts  to  local  school 
systems,  base  security,  community 
services,  and  traffic  impacts  at  proposed 
intersections  to  state  roads.  Since  NWS 
Earle  was  acquired  under  exclusive 
federal  jurisdiction,  police,  fire,  and 
rescue  services  would  continue  to  be 
provided  by  the  Navy  under  the 
proposed  action. 

The  Navy  is  initiating  the  scoping 
process  to  identify  community  concerns 
and  local  issues  to  be  addressed  in  this 
EIS.  Navy  representatives  will  be 
available  at  the  public  open-house 
scoping  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern.  Federal,  State,  and  local 
agencies  and  interested  individuals  are 
encouraged  to  take  this  opportunity  to 
identify  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  on  scoping  issues  in 
addition  to,  or  in  lieu  of,  comments 
provided  at  the  open-house  meeting. 
Written  comments  must  be  postmarked 
by  December  14,  2007  and  should  be 
mailed  to:  Naval  Facilities  Engineering 
Command,  Atlantic,  Attn:  Code 
EV21LR,  6506  Hampton  Boulevard, 
Norfolk,  Virginia  23508.  Comments  can 
also  be  submitted  no  later  than 
December  14,  2007  via  the  project  Web 
site:  http://www.laurelwoodeis.com. 

Dated:  October  31,  2007. 

T. M.  Cruz, 

Lieutenant,  Judge  Advocate  General’s  Corps, 

U. S.  Navy,  Federal  Register  Liaison  Officer. 
(FR  Doc.  E7-22039  Filed  11-8-07;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact: 

Energy  Conservation  Program  for 
Commercial  Equipment,  Distribution 
Transformers 

agency:  Office  of  Ehergy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Finding  of  No  Significant 
Impact  for  Energy  Conservation 
Standards  for  distribution  transformers. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended, 
prescribes  energy  conservation 
standards  for  certain  consumer  products 
and  commercial  equipment.  Part  C  of 
Title  III  (42  U.S.C.  6311-6317) 
establishes  a  program  for  “Certain 
Industrial  Equipment,”  which  includes 
distribution  transformers.  The 
Department  of  Energy  (DOE)  is  directed 
to  administer  an  energy  conservation 
program  for  this  product.  Based  on  an 
Environmental  Assessment  (EA),  DOE/ 
EA-1565,  which  is  published  as  part  of 
the  Distribution  Transformer  Technical 
Support  Document  (TSD),  DOE  has 
determined  that  the  adoption  of  energy 
efficiency  for  liquid-immersed 
distribution  transformers  and  medium- 
voltage  dry-type  distribution 
transformers,  as  adopted  by  the  Final 
Rule  entitled  the  “Energy  Conservation 
Program  for  Commercial  Equipment: 
Distribution  Transformers  Energy 
Conservation  Standards;  Final  Rule,” 
published  on  October  12,  2007  (72  FR 
58190),  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  Therefore, 
an  environmental  impact  statement 
(EIS)  is  not  required,  and  the 
Department  is  issuing  this  Finding  of  No 
Significant  Impact  (FONSI). 

ADDRESSES:  Copies  of  the  EA  and  the 
TSD,  as  well  as  the  complete  docket  for 
the  distribution  transformer  rulemaking 
can  be  reviewed  at  the  U.S.  Department 
of  Energy,  Resource  Room  of  the 
Building  Technologies  Program,  950 
L’Enfant  Plaza,  SW.,  Washington,  DC 
(202)  586-2945,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Please  call  Ms.  Brenda 
Edwards-Jones  at  the  above  telephone 
number  for  additional  information 
regarding  visiting  the  Resource  Room. 
You  may  also  obtain  copies  of  certain 
previous  rulemaking  documents  from 
this  proceeding  (i.e.,  Framework 
Document,  advance  notice  of  proposed 
rulemaking  (ANOPR),  notice  of 
proposed  rulemaking  (NOPR  or 
proposed  rule)),  draft  analyses,  public 


meeting  materials,  and  related  test 
procedure  documents  from  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy’s  Web  site  at  http:// 
www.eere.energy.gov/buildings/ 
appliancejstandards/commercial/ 
distribution_transformers.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Antonio  Bouza,  Project  Manager,  Energy 
Conservation  Standards  for  Distribution 
Transformers,  Docket  No.  EE-RM/STD- 
00-550,  U.S.  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy,  Building  Technologies  Program, 
EE-2J,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20585-0121,  (202) 
586-4563,  e-mail: 

Antonio.Bouza@ee.doe.gov.  For  further 
information  regarding  the  DOE  NEPA 
process  contact:  Ms.  Othalene 
Lawrence,  EERE  NEPA  Compliance 
Officer  (EE-3C),  U.S.  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0119,  (202)  586-8596. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  Final  Rule:  The 
final  rule  published  on  October  12,  2007 
established  an  energy  conservation 
standard  for  liquid-immersed 
distribution  transformers  and  medium- 
voltage  dry-type  distribution 
transformers.  72  FR  58190. 

Environmental  Impacts:  The  EA  and 
TSD  evaluate  the  environmental 
impacts  of  a  range  of  energy 
conservation  standards  for  distribution 
transformers.  The  results  are  presented 
for  each  TSL  that  DOE  considered  in 
this  rulemaking.  Each  TSL  was 
considered  as  an  alternative  action,  and 
the  environmental  impacts  of  each 
alternative  are  compared  to  what  would 
be  expected  to  happen  if  no  new 
standard  were  adopted,  i.e.,  the  “no 
action”  alternative. 

The  main  environmental  impact  is 
decreased  emissions  from  fossil-fueled 
electricity  generation.  All  of  the 
minimum  efficiency  levels  that  were 
considered  for  this  commercial  product 
would  result  in  decreased  electricity  use 
and,  therefore,  a  reduction  in  power 
plant  emissions.  The  adopted  energy 
conservation  standard  will  generally 
decrease  air  pollution  by  decreasing 
future  energy  demand.  The 
environmental  analysis  considers 
carbon  dioxide  (CO2)  nitrogen  oxides 
(NOx),  mercur}'  (Hg)  and  sulfur  dioxide 
(SO2). 

The  results  of  the  analysis  show  an 
estimated  cumulative  reduction  of  250 
million  tons  of  carbon  dioxide 
emissions  for  liquid-immersed  and 
medium-voltage  dry-type  distribution 
transformers  between  2010  and  2038. 
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Because  emissions  of  NOx.  Hg  and  SO2 
from  power  plants  are  capped  by  clean 
air  legislation,  physical  emissions  from 
electricity  generation  will  be  only 
minimally  affected  by  distribution 
transformers  energy  conservation 
standards.  The  maximum  NOx,  Hg  and 
SO2  allowed  by  law  will  most  likely  still 
be  produced,  but  because  these 
emissions  are  traded,  and  if  emissions 
are  lowered  due  to  the  reduction  in 
power  generation,  then  the  cost  of 
emission  credits  may  decrease  slightly. 
Therefore,  the  EA  did  not  consider 
changes  in  power  sector  emissions 
because  they  will  be  negligible. 

Determination:  Based  upon  the  EA, 
DOE  has  determined  that  the  adoption 
of  the  final  rule  energy  conservation 
standard  for  distribution  transformers 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  NEPA.  Therefore,  an  EIS  is 
not  required,  and  the  Department  is 
issuing  this  FONSI. 

Issued  in  Washington,  DC,  on  November  1, 
2007. 

Alexander  A.  Karsner, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  E7-22004  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP07-39^-001  ] 

Nornew  Energy  Supply,  Inc.;  Notice  of 
Compliance  Filing 

November  2,  2007. 

Take  notice  that  on  October  22,  2007, 
Nornew  Energy  Supply,  Inc.  (NES) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  First 
Revised  Original  Sheet  No.  1,  effective 
October  26,  2007. 

NES  tendered  for  filing  its  compliance 
filing  consisting  of  a  notice  to  cancel  its 
FERC  Gas  Tariff.  NES  states  that  upon 
cancellation  of  its  tariff,  NES  will  be  a 
Hinshaw  pipeline,  exempt  from 
Commission  regulation  under  the 
Natural  Gas  Act  and  regulated  by  the 
New  York  Public  Service  Commission. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
November  8,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22020  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP06-1 1 5-003] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

November  2,  2007. 

Take  notice  that  on  October  30,  2007, 
Texas  Eastern  Transmission,  L.P.  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of 
December  1,  2007: 

Original  Sheet  No.  35B 
Sixth  Revised  Sheet  No.  211 
Fourth  Revised  Sheet  No.  213 
Sixth  Revised  Sheet  No.  501 
Sixth  Revised  Sheet  No.  529 
Eighth  Revised  Sheet  No.  627 

Texas  Eastern  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission’s  order  issued  on  June  8,  v 
2007  in  Docket  No.  CP06-1 15-000. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  in  on  or 
before  the  date  as  indicated  below. 
Anyone  filing  a  protest  must  serve  a 
copy  of  that  document  on  all  the  parties 
to  the  proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Protest  Date:  5  p.m.  Eastern  Time 
November  7,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22018  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP07-1 4-002] 

Wyoming  Interstate  Company,  Ltd; 
Notice  of  Compliance  Filing 

November  2,  2007. 

Take  notice  that  on  October  17,  2007, 
Wyoming  Interstate  Company,  Ltd 
(VVIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  following  tariff 
sheets,  with  an  effective  date  of 
November  17,  2007: 

Eighteenth  Revised  Sheet  No.  4A 
Twentieth  Revised  Sheet  No.  4B 
Seventeenth  Revised  Sheet  No.  4C 
Ninth  Revised  Sheet  No.  5A 
Original  Sheet  No.  5A.01 
Eleventh  Revised  Sheet  No.  11 
Fourth  Revised  Sheet  No.  IIA 
Eighth  Revised  Sheet  No.  26 
Ninth  Revised  Sheet  No.  27 
Ninth  Revised  Sheet  No.  28 
Sixteenth  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  83B 


Federal  Register/ Vol.  72,  No.  217 /Friday,  November  9,  2007 /Notices 


63565 


Sixth  Revised  Sheet  No.  91 

WIC  states  that  the  filing  is  being  filed 
in  compliance  with  the  Commission’s 
Order  issued  on  June  7,  2007  in  Docket 
No.  CP07-14-000. 

WIC  further  states  that  copies  of  the 
filing  were  served  on  parties  on  the 
official  service  list  in  the  above- 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
the  date  as  indicated  below.  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
November  7,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22019  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #  1 

November  2,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER98-855-009. 
Applicants:  Wisconsin  Electric  Power 
Company. 


Description:  Wisconsin  Electric  Power 
Company  submits  its  clean  and  redlined 
versions  of  its  corrected  updated  FERC 
Electric  Market  Rate  Tariff  to  reflect  the 
proper  page  numbering. 

Filed  Date:  10/29/2007. 

Accession  Number:  20071101-0063. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  November  19,  2007. 

Docket  Numbers:  ER08-97-000. 

Applicants:  Public  Service  Company 
of  New  Hampshire. 

Description:  Northeast  Utilities 
Service  Co  on  behalf  of  Public  Service 
Co.  of  New  Hampshire  submits 
Amendment  1  to  the  Interconnection 
and  Operations  Agreement  with  Granite 
Ridge  Energy,  LLC. 

Filed  Date:  10/30/2007. 

Accession  Number:  20071101-0089. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  November  20,  2007. 

Docket  Numbers:  ER08-1 05-000. 

'  Applicants:  Florida  Power 
Corporation. 

Description:  Florida  Power  Corp  dba 
Progress  Energy  Florida,  Inc  submits 
revised  tariffs  sheets  for  the 
transmission  rates. 

Filed  Date:  10/29/2007. 

Accession  Number:  20071101-0139. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  November  19,  2007. 

Docket  Numbers:  ER08-1 06-000. 

Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  Pacific  Gas  and  Electric 
Company  submits  its  19th  Quarterly 
Filing  of  Facilities  Agreements 
designated  as  Revised  Rate  Schedule 
No. 114. 

Filed  Date:  10/29/2007. 

Accession  Number:  20071101-0113. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  November  19,  2007. 

Docket  Numbers:  ER08-1 13-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Co.  submits  the  annual  update 
filing  of  the  transmission  revenue 
balancing  account  adjustment. 

Filed  Date:  10/30/2007. 

Accession  Number:  20071101-0145. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  November  20,  2007. 

Docket  Numbers:  ER08-1 14-000. 

Applicants:  Oncor  Electric  Delivery 
Company  LLC. 

Description:  Oncor  Electric  Delivery 
Co,  LLC  submits  a  Notice  of  Succession. 

Filed  Date:  10/31/2007. 

Accession  Number:  20071101-0162. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  21,  2007. 

Docket  Numbers:  ER08-1 18-000. 

Applicants:  Florida  Power  &  Light 
Company. 


Description:  Florida  Power  &  Light 
Company  submits  a  new  Rate  Schedule 
307  between  Oleander  Power  Project  LP 
and  Florida  Municipal  Power  Agency. 

Filed  Date:  10/31/2007. 

Accession  Number:  20071101-0102. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  21,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings; 

Docket  Numbers:  ES08-4-000. 

Applicants:  Interstate  Power  and 
Light  Company. 

Description:  Form  523 — Request  for 
Permission  to  Issue  Securities  of 
Interstate  Power  and  Light  Company. 

Filed  Date:  10/31/2007. 

Accession  Number:  20071030-5082. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  21,  2007. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
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Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupportQferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Acting  Deputy  Secretary. 

[FR  Doc.  E7-22033  Filed  11-8-07;  8:45  am] 
BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP07-398-001  and  CP07-401- 
000] 

Gulf  Crossing  Pipeline  Company,  LLC 
and  Gulf  South  Pipeline  Company, 

L.P.;  Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Gulf  Crossing  Project 

November  2,  2007. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  natural  gas  pipeline  facilities 
proposed  by  Gulf  Crossing  Pipeline 
Company,  LLC  (Gulf  Crossing)  and  Gulf 
South  Pipeline  Company,  L.P.  (Gulf 
South)  under  the  above-referenced 
dockets.  Gulf  Crossing  and  Gulf  South’s 
(the  Companies)  proposed  Gulf  Crossing 
Project  (Project)  would  be  located  in 
various  counties  and  parishes  in 
Oklahoma,  Texas,  Louisiana,  and 
Mississippi. 

The  Draft  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
FERC  staff  concludes  that  the  proposed 
Project,  with  the  appropriate  mitigation 
measm-es  as  recommended,  would  have 
limited  adverse  environmental  impact. 

The  U.S.  Fish  emd  Wildlife  Service, 
the  Louisiana  Department  of  Wildlife 
and  Fisheries,  the  Texas  Parks  and 
Wildlife  Department,  and  Natural 
Resources  Conservation  Service  are 
cooperating  agencies  for  the 
development  of  this  EIS.  A  cooperating 
agency  has  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impact  involved  with  the 
proposal  and  is  involved  in  the  NEPA 
analysis. 

The  general  purpose  of  the  proposed 
Project  is  to  facilitate  the  transport  of  up 
to  1.73  billion  cubic  feet  per  day  of 


natural  gas  from  production  fields  in 
eastern  Texas  and  southern  Oklahoma 
to  Gulf  Coast  market  hubs  that  would 
service  the  eastern  United  States. 

The  Draft  EIS  addresses  the  potential 
environmental  effects  of  construction 
and  operation  of  the  facilities  listed 
below. 

Gulf  Crossing  proposes  to  construct 
and  operate: 

•  Approximately  353.2  miles  of  42- 
inch-diameter  natural  gas  transmission 
pipeline  extending  east-southeast  from 
Grayson  County,  Texas  and  Bryan 
County,  Oklahoma  to  Madison  Parish, 
Louisiana: 

•  Four  new  compressor  stations:  The 
Sherman,  Paris,  Mira,  and  Sterlington 
Compressor  Stations  located  in  Grayson 
and  Lamar  County,  Texas  and  Caddo 
and  Ouachita  Peu’ish,  Louisiana, 
respectively,  totaling  100,734 
horsepower; 

•  Seven  new  metering  and  regulating 
stations;  and 

•  Other  appurtenant  ancillary 
facilities  including,  mainline  valves 
(MLV),  pig  launcher  and  receiver 
facilities. 

Gulf  South  proposes  to  construct  and 
operate: 

•  Approximately  17.8  miles  of  42- 
inch-diameter  pipeline  loop  extending 
southeast  from  Hinds  County, 
Mississippi  to  Simpson  County, 
Mississippi: 

•  Addition  of  30,000  horsepower  to 
its  recently  approved  Harrisville 
Compressor  Station;  and 

•  Other  appurtenant  ancillary 
facilities  including  MLV,  pig  launcher 
and  receiver  facilities. 

The  Companies  propose  to  have  the 
facilities  installed  and  operational  by 
October  2008. 

The  Draft  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  Room,  888  First  Street  NE., 
Room  2A,  Washington,  DC  20426,  (202) 
502-8371. 

A  limited  number  of  copies  of  the 
Draft  EIS  are  available  from  the  Public 
Reference  Room  identified  above.  In 
addition,  the  Draft  EIS  has  been  mailed 
to  affected  landowners;  various  Federal, 
State,  and  local  government  agencies: 
elected  officials;  environmental  and 
public  interest  groups;  Native  American 
tribes;  local  libraries  and  newspapers; 
interveners;  and  other  individuals  that 
expressed  an  interest  in  the  proposed 
Project. 

Comment  Procedures  and  Public 
Meetings 

Any  person  wishing  to  comment  on 
the  Draft  EIS  may  do  so.  Please  carefully 


follow  these  instructions  to  ensure  that 
your  comments  are  received  and 
properly  recorded. 

•  Send  an  Original  and  two  copies  of 
your  comments  to:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 

Room  lA,  Washington,  DC  20002. 

•  Reference  Docket  Nos.  CP07-398- 
001, and  CP07-401-000. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  24,  2007. 

The  Commission  strongly  encourages 
electronic  filing  of  any  comments, 
interventions  or  protests  to  this 
proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov  under  the  “e- 
Filing”  link  and  the  link  to  the  User’s 
guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account, 
which  can  be  created  by  clicking  on 
“Login  to  File”  and  then  “New  User 
Account.”  You  will  be  asked  to  select 
the  type  of  filing  you  are  making.  This 
filing  is  considered  a  “Comment  on 
Filing.” 

In  lieu  of  sending  written  comments, 
you  are  invited  to  attend  public 
comment  meetings  the  FERC  will 
conduct  in  the  project  area  to  receive 
comments  on  the  Draft  EIS.  Date,  time, 
and  location  of  these  meetings  will  be 
sent  under  a  different  cover.  Interested 
groups  and  individuals  are  encouraged 
to  attend  and  present  oral  comments  on 
the  Draft  EIS.  Transcripts  of  the 
meetings  will  be  prepared. 

After  the  comments  are  reviewed,  and 
significant  new  issues  are  investigated, 
and  modifications  are  made  to  the  Draft 
EIS,  a  Final  EIS  will  be  published  and 
distributed  by  the  FERC  staff.  The  Final 
EIS  will  contain  the  staffs  responses  to 
timely  comments  received  on  the  Draft 
EIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission’s  decision.  Anyone  may 
intervene  in  this  proceeding  based  on 
this  Draft  EIS.  You  must  file  your 
request  to  intervene  as  specified  above.’ 


’  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous  _ 
discussion  on  Bling  comments  electronically. 
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You  do  not  need  intervenor  status  to 
have  your  comments  considered. 

The  Draft  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  Room, 

888  First  Sfreet,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

CD-ROM  copies  of  the  EIS  have  been 
mailed  to  Federal,  state  and  local 
agencies;  public  interest  groups; 
individuals  and  affected  landowners 
who  requested  a  copy  of  the  Draft  EIS 
or  provided  comments  during  scoping; 
libraries  and  newspapers  in  the  Project 
area;  and  parties  to  this  proceeding. 

Hard  copy  versions  of  the  Draft  EIS  were 
mailed  to  those  specifically  requesting 
them.  A  limited  number  of  hard  copies 
and  CD-ROMs  are  available  from  the 
Public  Reference  Room  identified  above. 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  (3372)  or  on  the 
FERC  Internet  Web  site  (http:// 
www.ferc.gov).  Using  the  “eLibrary 
link,”  select  “General  Search”  and  enter 
the  project  docket  number  excluding  the 
last  three  digits  (i.e.,  CP07-398)  in  the 
“Docket  Number”  field.  Be  sure  you 
have  selected  an  appropriate  date  range. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  TTY  (202) 
502-8659.  The  eLibrary  link  on  the 
FERC  Internet  Web  site  also  provides 
access  to  the  texts  of  formal  documents 
issued  by  the  Commission,  such  as 
orders,  notices,  and  rule  makings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
these  documents.  To  learn  more  about 
eSubscription  and  to  sign-up  for  this 
service  please  go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22021  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-2-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Eunice 
Replacement  Project  and  Request  for 
Comments  on  Environmental  Issues 

November  2,  2007. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Eunice  Replacement  Project  (Project) 
involving  the  abandonment  of  existing 
natural  gas  compression  facilities,  and 
construction  and  operation  of  new 
natural  gas  compression  facilities  by  El 
Paso  Natural  Gas  Company  (EPNG)  in 
Lea  County,  New  Mexico.^  The  EA  will 
be  used  by  the  Commission  in  its 
decisionmaking  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?”  was  attached  to  the  project 
notice  EPNG  provided  to  affected 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission’s  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  {www.ferc.gov). 

Summary  of  the  Proposed  Project 

EPNG  seeks  authority  to  abandon  in 
place: 

•  Its  existing  Eunice  Mainline 
Compressor  Station  consisting  of  11 
Clark  BA-5  and  one  Clark  HBA-5 
reciprocating  compressor  units,  rated  at 
approximately  12,100  ISO  HP,  with 
appurtenances  and  related  structures; 
and 

•  an  existing  pig  launcher. 

EPNG  also  seeks  authority  to 

construct  on  land  owned  by  EPNG: 

•  A  600  foot  segment  of  30"  pipeline 
to  connect  the  discharge  of  the  proposed 
Eunice  C  Compressor  Station  to  the 
California  Line  and  serve  as  a  bypass  of 
the  abandoned  Eunice  Mainline 
Compressor  Station; 

•  "Two  gas  turbine-drive  Taurus  60 
compressor  units  on  the  Eunice  C 


1  On  October  2,  2007,  EPNG  filed  its  application 
with  the  Commission  under  section  7(c)  of  the 
Natural  Gas  Act,  15  United  States  Code  §  717(b)(a), 
and  Parts  157  and  284  of  the  Commission's 
regulations.  The  Commission  filed  its  notice  of 
application  on  October  11.  2007. 


Compressor  Station  site,  totaling 
approximately  15,600  ISO  HP; 

•  A  compressor  unit  building  to 
house  the  compressor  units; 

•  A  pig  launcher/check  meter  station 
within  the  proposed  Eunice  C 
Compressor  Station  site;  and 

•  A  valve  station  within  the  proposed 
Eunice  C  Compressor  Station  site. 

In  addition,  EPNG  seeks  authority  to 
up-rate,  on  land  owned  by  EPNG,  a 
1,700  foot  segment  of  pipeline  (Line 
1135)  to  a  maximum  allowable 
operating  pressure  (MAOP)  of  837  psig. 
EPNG  would  connect  this  segment  of 
Line  1135,  currently  located  on  the 
suction  side  of  the  existing  Eunice 
Mainline  Compressor  Station,  to  the 
discharge  of  the  proposed  Eunice  C 
Compressor  Station. 

The  general  location  of  the  project 
facilities  is  shown  in  Appendix  I.2 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  16.8  acres  of  land. 
Following  construction,  about  3.0  acres 
would  be  permanently  impacted  by  the 
new  Eunice  C  Compressor  Station.  All 
project  facilities  would  be  maintained 
within  existing  EPNG  property. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission  staff 
requests  public  comments  on  the  scope 
of  the  issues  to  address  in  the  EA.  All 
comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed'in  the  Federal  Register.  Copies  of  all 
appendices,  other  than  Appendix  1  (maps),  are 
available  on  the  Commission’s  website  at  the 
“eLibrary”  link  or  from  the  Commission’s  Public 
Reference  Room,  888  First  Street,  NE.,  Washington, 
DC  20426,  or  call  (202)  502-8371.  For  instructions 
on  connecting  to  eLibrary,  refer  to  the  last  page  of 
this  notice.  Copies  of  the  appendices  were  sent  to 
all  those  receiving  this  notice  in  the  mail. 
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In  the  EA,  we  ^  will  discuss  impacts 
that  could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  Soils 

•  Land  Use 

•  Water  Resources,  Fisheries,  and 
Wetlands 

•  Cultural  Resources 

•  Vegetation  and  Wildlife 

•  Threatened  and  Endangered 
Species 

•  Air  Quality  and  Noise 

We  will  also  evaluate  reasonable 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  the 
following  issues  that  we  think  deserve 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
EPNG.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  net  impact  on  air  quality  and 
noise  of  the  general  project  area  may  be 
positively  affected  by  the  abandonment 
of  the  existing  compressor  station  and 
operation  of  the  proposed  new 
compressor  station. 

•  No  impacts  would  occur  to  water 
resources,  fisheries  or  wetlands.  Other 
than  air  emissions  and  noise,  all 
impacts  would  occur  within  existing 
EPNG  property. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 

^“We”,  “us”,  and  “our”  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


comments  or  concerns  about  the  project. 
By  becoming  a  commenter,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  OEP/DG2E,  Gas  Branch 
3. 

•  Reference  Docket  No.  CP08-2-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  3,  2007. 

We  wdll  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov  under  the  “e- 
Filing”  link  and  the  link  to  the  User’s 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  on-line. 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(Appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  or  “intervenor”.  To  become 
an  intervenor  you  must  file  a  motion  to 
intervene  according  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  Interveners 
have  the  right  to  seek  rehearing  of  the 
Commission’s  decision.  Motions  to 
Intervene  should  be  electronically 
submitted  using  the  Commission’s 
eFiling  system  at  http:/ /w^ww. fere. gov. 
Persons  without  Internet  access  should 
send  an  original  and  14  copies  of  their 
motion  to  the  Secretary  of  the 
Commission  at  the  address  indicated 
previously.  Persons  filing  Motions  to 
Intervene  on  or  before  the  comment 
deadline  indicated  above  must  send  a 
copy  of  the  motion  to  the  Applicant.  All 


filings,  including  late  interventions, 
submitted  after  the  comment  deadline 
must  be  served  on  the  Applicant  and  all 
other  interveners  identified  on  the 
Commission’s  service  list  for  this 
proceeding.  Persons  on  the  service  list 
with  e-mail  addresses  may  be  served 
electronically;  others  must  be  served  a 
hard  copy  of  the  filing. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List  _ 

An  effort  is  being  made  to  send  this 
notice  to  all  individuals,  organizations, 
and  government  entities  interested  in 
and/or  potentially  affected  by  the 
proposed  project.  This  includes  all 
landowners  who  are  potential  right-of- 
way  grantors,  whose  property  may  be 
used  temporarily  for  project  purposes, 
or  who  own  land  within  distances 
defined  in  the  Commission’s  regulations 
of  certain  aboveground  facilities.  By  this 
notice  we  are  also  asking  governmental 
agencies,  especially  those  in  Appendix 
2,  to  express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [www.ferc.gov)  using 
the  eLibrary  link.  Click  on  the  eLibrary 
link,  click  on  “General  Search”  and 
enter  the  docket  number  excluding  the 
last  three  digits  in  the  Docket  Number 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance, 
please  contact  FERC  Online  Support  at 
FercOnlineSupport@ferc.gov  or  toll  free 
at  1-866-208-3676,  or  for  TTY,  contact 
(202)  502-8659.  The  eLibrary  link  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  sf>end  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filihgs, 
document  summaries  and  direct  links  to  . 
the  documents.  Go  to  www.ferc.gov/ 
esubscribenow.htm. 


Federal  Register/ Vol.  72,  No.  217 /Friday,  November  9,  2007 /Notices 


63569 


Finally,  public  meetings  or  site  visits 
will  be  posted  on  the  Commission’s 
calendar  located  at  http://www.ferc.gov/ 
Even tCalen dar/Even tsList.aspx  along 
with  other  related  information. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22022  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-4-000] 

Southern  Star  Central  Gas  Pipeline, 

Inc.;  Notice  of  intent  To  Prepare  An 
Environmentai  Assessment  for  the 
Proposed  South  Weida  Storage  Field 
Expansion  Project  and  Request  for 
Comments  On  Environmentai  issues 

November  2,  2007. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  proposed  South  Weida  Storage  Field 
Expansion  Project  involving 
construction  and  operation  of  natural 
gas  facilities  by  Southern  Star  Central 
Gas  Pipeline,  Inc.  (Southern  Star)  in 
Anderson  County,  Kansas.  The  EA  will 
he  used  hy  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  project. 
Your  input  will  help  determine  which 
issues  need  to  be  evaluated  in  the  EA. 
Please  note  that  the  scoping  period  will 
close  on  December  3,  2007.  Details  on 
how  to  submit  comments  are  provided 
in  the  Public  Participation  section  of 
this  notice. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  Southern  Star  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement.  Southern  Star  could  initiate 
condemnation  proceedings  in 
accordance  with  Kansas  state  law. 

This  notice  is  being  sent  to  affected 
landowners;  federal,  state,  and  local 


government  representatives  and 
agencies;  elected  officials;  Native 
American  tribes;  other  interested 
parties;  and  local  libraries  and 
newspapers.  .State  and  local  government 
representatives  are  asked  to  notify  their 
constituents  of  this  proposed  project 
and  to  encourage  them  to  comment  on 
their  areas  of  concern. 

A  fact  sheet  prepared  by  the  FERC 
entitled  “An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?”  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
pcuticipate  in  the  Commission’s 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
{www.ferc.gov). 

Summary  of  the  Proposed  Project 

Southern  Star  proposes  to  expand  the 
existing  certificated  boundary  and 
buffer  zone  of  its  South  Weida  Storage 
Field  in  Anderson  County,  Kansas  by 
about  560  acres.  Southern  Stm  states 
that  the  additional  acreage  is  necessary 
to  protect  the  field’s  integrity  (based  on 
conclusions  that  storage  gas  has  moved 
beyond  its  existing  storage  boundary) 
and  to  establish  a  buffer  zone  to  protect 
the  field  from  future  encroachment  by 
third-party  exploration  or  operators.  The 
additional  acreage  would  also  prevent 
possible  venting  of  the  storage  gas  by  oil 
operators.  Southern  Star  has  identified 
11  wells  that  it  would  either  connect  to 
the  pressure  recovery  system,  convert  to 
pressure  observation,  or  plug.  In 
addition.  Southern  Star  would  install  an 
additional  natural  gas  compressor  (660 
horsepower)  at  its  existing  South  Weida 
Booster  Station.  This  would  require  an 
expansion  of  the  station  of  40  feet  by 
175  feet. 

Southern  Star  is  also  requesting 
authorization  to  increase  the  maximum 
certificated  wellhead  shut-in  pressure 
from  430  to  433  pounds  per  square  inch 
gauge.  This  pressure  would  align  with 
the  same  shut-in  pressure  requested  by 
.Southern  Star  for  the  North  Weida 
Storage  Field  in  Docket  No.  CP07-89- 
000,  which  is  currently  under 
Commission  review.  Certain  other 
recovery  and  recycling  facilities  (e.g., 
small  diameter  pipeline  lateral 
segments,  oil/gas  separators,  and 
collection  tanks)  will  be  constructed 
under  Southern  Star’s  existing  blanket 
certificate  (Docket  No.  CP82-479-000). 

The  certificated  South  Weida  Storage 
Field  currently  operates  up  to  a 
maximum  storage  capacity  of  18.3 
billion  cubic  feet.  Southern  Star  states 
that  the  proposed  project  and  blanket 
certificate  work  would  not  change  any 
of  the  current  operational  parameters  or 


capabilities  of  the  South  Weida  Storage 
Field. 

The  general  location  of  the  proposed 
storage  field  expansion  is  shown  in 
Appendix  1.  ’ 

Land  Requirements  for  Construction 

The  boundary  of  the  South  Weida 
Storage  Field  would  be  expanded  by 
about  560  acres.  Construction  of  the 
proposed  facilities  (i.e.,  well  sites, 
separator  sites,  the  compressor  imit, 
temporary  workspace,  and  use  of 
existing  access  roads)  would  require 
about  21.9  acres  of  land.  Of  this  acreage, 
about  20.6  acres  would  be  temporarily 
impacted  and  1.3  acres  would  be 
permanently  affected. 

The  EA  Process 

We  2  are  preparing  this  EA  to  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  which  requires  the 
Commission  to  take  into  account  the 
environmental  impact  that  could  result 
if  it  authorizes  Southern  Star’s  proposal. 
By  this  notice,  we  are  also  asking 
federal,  state,  and  local  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
formally  cooperate  with  us  in  the 
preparation  of  the  EA.  Agencies  that 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  provided  below. 

NEPA  also  requires  the  FERC  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  we  are  requesting 
public  comments  on  the  scope  of  the 
issues  to  address  in  the  EA.  All 
comments  received  will  be  considered 
during  the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings; 

•  Geology  and  soils 

•  groundwater  resources 

•  land  use 

•  cultural  resources 


’  The  appendices  referenced  in  this  notice  are  not 
being  printing  in  the  Federal  Register.  Copies  are 
available  on  the  Commission’s  Internet  website 
(www.ferc.gov)  at  the  “eLibrary”  link  or  from  the 
Commission’s  Public  Reference  Room  at  (202)  502- 
8371.  For  instructions  on  connecting  to  eLibrary, 
refer  to  the  “Additional  Information’’  section  at  the 
end  of  this  notice.  Copies  of  the  appendices  were 
sent  to  all  those  receiving  this  notice  in  the  mail. 
Requests  for  detailed  maps  of  the  well  locations  and 
other  proposed  facilities  should  be  made  directly  to 
Southern  Star. 

2  “We,”  “us,”  and  “our”  refer  to  the 
environmental  staff  of  the  FERC’s  Office  of  Energy 
Projects. 
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•  vegetation  and  wildlife  (including 
sensitive  species) 

•  air  quality  and  noise 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  including 
alternative  berthing  alignments,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Kimberley  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1 . 

•  Reference  Docket  No.  CP08-4-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  3,  2007. 

The  Commission  encourages 
electronic  filing  of  comments.  See  18 
Code  of  Federal  Regulations 
385.2001{a){l)(iii)  and  the  instructions 
on  the  Commission’s  Internet  Web  site 
at  http://www.ferc.gov  under  the 
“eFiling”  link  and  the  link  to  the  User’s 
Guide.  Prepare  your  submission  in  the 
same  manner  as  you  would  if  filing  on 
paper  and  save  it  to  a  file  on  your  hard 
drive.  Before  you  can  file  comments  you 
will  need  to  create  an  account  by 
clicking  on  “Login  to  File”  and  then 
“New  User  Account.”  You  will  be  asked 
to  select  the  type  of  filing  you  are 
making.  This  filing  is  considered  a 
“Comment  on  Filing.” 


We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
retiurn  the  Information  Request 
(Appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  “intervenor.” 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  send  one  electronic  copy  (using 
the  Commission’s  eFiling  system)  or  14 
paper  copies  of  its  filings  to  the 
Secretary  of  the  Commission  and  must 
send  a  copy  of  its  filings  to  all  other 
parties  on  the  Commission’s  service  list 
for  this  proceeding.  If  you  want  to 
become  an  intervenor  you  must  file  a 
motion  to  intervene  according  to  Rule 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  Appendix  2)  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission’s  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (ww'w. fere. gov)  using 
the  “eLibrary”  link.  Click  on  the 
eLibrary  link,  click  on  “General  Search” 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 

^  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  previous 
discussion  on  filing  comments  electronically. 


formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  www.ferc.gov/ 
esubscribenow.htm. 

Finally,  public  meetings  or  site  visits 
will  be  posted  on  the  Commission’s 
calendar  located  at  http://www.ferc.gov/ 
Even  tCalen  dor /Even  tsList.  aspx  along 
with  other  related  information.  You  can 
also  request  additional  information  by 
calling  Southern  Star  at  270-852-4654. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22023  Filed  11-8-07;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-12966-000] 

Utah  Board  of  Water  Resources; 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

November  2,  2007. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12966-000. 

c.  Date  filed:  August  21,  2007. 

d.  Applicant:  Utah  Board  of  Water 
Resources. 

e.  Name  of  Project:  Lake  Powell 
Pipeline  Project. 

f.  Location:  The  project  would  be 
located  on  the  Lake  Powell,  Colorado 
River  and  Sand  Hollow  Reservoir,  in 
Kane,  Washington,  and  Iron  Counties, 
Utah  and  Coconino  and  Mohave 
Counties,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Eric  Miller, 
Utah  Board  of  Water  Resources,  1594  W. 
North  Temple,  Salt  lake  City,  UT  84116, 
Phone (801)  528-7250,  and  John  H. 
Clements,  Van  Ness  Feldjnan,  1050 
Jefferson  Street  NW.,  Washington,  DC 
20007-3877,  phone  (202)  298-1800. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
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D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12966-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice  • 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  o/Pro/ecf;The 
proposed  project  would  use  the 
proposed  Lake  Powell-to-Sand  Hollow 
Reservoir  135-mile  pipeline  and  include 
the  following  three  Developments: 

Little  Creek  Development:  (1)  The 
proposed  Little  Creek  Mountain  Forebay 
having  a  surface  elevation  of  5,600  feet 
mean  sea  level  (msl),  (2)  an  existing 
2,000-foot-long  waterway,  (3)  a 
proposed  powerhouse  with  one 
generating  unit  having  an  installed 
capacity  of  18  megawatts  (MW),  (4)  a 
proposed  afterbay  having  a  surface 
elevation  of  4,800  feet  msl,  (5)  a 
proposed  transmission  line,  and  (6) 
appurtenant  facilities. 

Hurricane  Cliffs  Pumped  Storage 
Development:  (1)  A  proposed  forebay 
along  the  Hurricane  Cliffs  ridgeline  with 
a  surface  area  of  150  acres  having  a 
storage  capacity  of  4,000  acre-feet  and 
normal  surface  elevation  of  4,800  feet 
msl,  would  serve  as  the  upper  reservoir, 
(2)  the  proposed  afterbay  with  a  surface 
area  of  195  acres,  having  a  storage 
capacity  of  3,610  feet  msl,  would  serve 
as  the  lower  reservoir,  (3)  a  proposed 
2,500-foot-long  connecting  waterway, 

(4)  a  proposed  powerhouse  containing 
two  pump  generating  units  having  a 
total  installed  capacity  of  380  MW  plus 
a  35  MW  single  peaking  generating  unit, 

(5)  a  proposed  transmission  line,  and  (6) 
appurtenant  facilities. 

Sand  Hollow  Development:  (1)  A 
proposed  powerhouse  at  the  end  of  the 
Lake  Powell  Pipeline  at  the  shore  of  the 
Sand  Hollow  reservoir  containing  one 
generating  unit  with  an  installed 
capacity  of  10  MW,  (2)  a  proposed 
transmission  line,  and  (3)  appurtenant 
facilities. 


The  proposed  443  MW  project  would 
have  an  estimated  average  annual 
generating  of  525  gigawatt-hours. 

l.  Locations  of  Applications:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A,  Washington  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov 

using  the  “eLibrary”  link.  Enter  the 
docket  number  excluding  the  last  three 
digits  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  withl8  CFR 
4.30  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 


application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  C.F.R. 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  “e- 
filing”  link.  The  Commission  strongly 
encourages  electronic  filing. 

s.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“COMPETING  APPLICATION”, 
“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal ' 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

t.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
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filing  comments,  it  will  be  presumed  to  . 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

.  [FR  Doc.  E7-22016  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1 291 6-000] 

FFP  Project  59,  LLC;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

November  2,  2007. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ect  No.:  P-12916-000. 

c.  Date  Filed:  August  6,  2007. 

d.  Applicant:  FFP  Project  59,  LLC. 

e.  Name  of  the  Project:  Mobile  Island 
Project. 

f.  Location:  The  project  would  be 
located  on  the  Mississippi  River  in  St. 
Charles  County,  Missouri  and  Madison 
County,  Illinois.  The  project  uses  no 
dam  or  impoundment. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicants  Contact:  Mr.  Dan  Irvin, 
FFP  Project  59,  LLC,  69  Bridge  Street, 
Manchester,  MA  01944,  phone  (978) 
232-3536. 

i.  FERC  Contact:  Patricia  W.  Gillis, 
(202) 502-8735. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12916-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 


to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  o/Pro;ect:  The 
proposed  project  would  consist  of:  (1) 

950  proposed  20-kilowatt  Free  Flow 
generating  units  having  a  total  installed 
capacity  of  19-megawatts,  (2)  a  proposed 
transmission  line,  and  (3)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  8.322- 
gigawatt-hours  and  be  sold  to  a  local 
utility. 

l.  Location  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-ft-ee 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 


notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  prelimin^  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under ,the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  at 
http://www.ferc.gov  under  the  “e- 
Filing”  link. 

s.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  and  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
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must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

t.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22024  Filed  11-8-07;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12917-000] 

FFP  Project  55,  LLC;  Notice  of 
Appiication  Accepted  for  Fiiing  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  2,  2007. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-12917-000. 

c.  Date  Filed:  August  6,  2007. 

d.  Applicant:  FFP  Project  55,  LLC. 

e.  Name  of  the  Project:  Ste.  Genevieve 
Bend  Project. 

f.  Location:The  project  would  be 
located  on  the  Mississippi  River  in  Ste. 
Genevieve  County,  Missouri  and 
Randolph  County,  Illinois.  The  project 
uses  no  dam  or  impoundment. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicants  Contact:  Mr.  Dan  Irvin, 
FFP  Project  55,  LLC,  69  Bridge  Street, 
Manchester,  MA  01944,  phone  (978) 
232-3536. 

i.  FERC  Contact:  Patricia  W.  Gillis, 
(202) 502-8735. 


j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12917-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
3850  proposed  20-kilowatt  Free  Flow 
generating  units  having  a  total  installed 
capacity  of  79-megawatts,  (2)  a  proposed 
transmission  line',  and  (3)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  337.26- 
gigawatt-hours  and  be  sold  to  a  local 
utility. 

l.  Location  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at 

http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  lor  preliminary  permit  for  a 
proposed  project  must  submit  the 


competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
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party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l){iii)  and  the  instructions 
on  the  Commission’s  Web  site  at  http:// 
www.ferc.gov  under  the  “e-Filing”  link. 

s.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  and  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

t.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22025  Filed  11-8-07;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12924-000] 

FFP  Project  33,  LLC;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

November  2,  2007. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 


filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  o/App7icafion.- Preliminary 
Permit. 

b.  Project  No.:  P-12924-000. 

c.  Date  Filed:  August  6,  2007. 

d.  Applicant:  FFP  Project  33,  LLC. 

e.  Name  of  the  Project:  Newton  Bend 
Project. 

f.  Location:  The  project  would  be 
located  on  the  Mississippi  River  in 
Warren  County,  Mississippi  and  Tensas 
Parish,  Louisiana.  The  project  uses  no 
dam  or  impoundment. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicants  Contact:  Mr.  Dan  Irvin, 
FFP  Project  33,  LLC,  69  Bridge  Street, 
Manchester,  MA  01944,  phone  (978) 
232-3536. 

i.  FERC  Contact:  Patricia  W.  Gillis, 
(202)  502-8735. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number. 
(P-12924-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  ,agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
4800  proposed  20-kilowatt  Free  Flow 
generating  units  having  a  total  installed 
capacity  of  96-megawatts,  (2)  a  proposed 
transmission  line,  and  (3)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  420.48- 
gigawatt-hours  and  be  sold  to  a  local 
utility. 

l.  Location  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 


calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov 
using  the  “eLibrary”  link.  Enter  the 
docket  number  excluding  the  last  three 
digits  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
call  toll-free  1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specif)'  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  tbe  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
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proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 

“intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov  under  the  “e- 
Filing”  link. 

s.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  and  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

t.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22026  Filed  11-8-07;  8:45  am]  . 
BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12933-000] 

FFP  Project  49,  LLC;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  2,  2007. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ecf  No.;  P-12933-000. 

c.  Date  Filed:  August  6,  2007. 

d.  Applicant:  FfP  Project  49,  LLC. 

e.  Name  of  the  Project:  Hickman  Bend 
Project. 

f.  Location:  The  project  would  be 
located  on  the  Mississippi  River  in 
Fulton  County,  Kentucky  and 
Mississippi  County,  Missouri.  The 
project  uses  no  dam  or  impoundment. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791a-9?5r. 

h.  Applicants  Contact:  Mr.  Dan  Irvin, 
FFP  Project  49,  LLC,  69  Bridge  Street, 
Manchester,  MA  01944,  phone  (978) 
232-3536. 

i.  FERC  Contact:  Patricia  W.  Gillis, 
(202) 502-8735. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Sheet,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12933-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 


for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
2850  proposed  20-kilowatt  Free  Flow 
generating  units  having  a  total  installed 
capacity  of  47-megawatts,  (2)  a  proposed 
transmission  line,  and  (3)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  249.66- 
gigawatt-hours  and  be  sold  to  a  local 
utility. 

l.  Location  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at 

http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30  and  4.36. 

o.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
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application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30  and  4.36. 

p.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  Under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  con.struction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  at  http:// 
wnvw.ferc.gov  under  the  “e-Filing”  link. 

s.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”,  • 
“PROTEST”,  and  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 


the  Commission’s  regulations  to:  The 
Secretary,,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

t.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22027  Filed  11-8-07;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD07-1 3-000] 

Conference  on  Enforcement  Policy; 
Third  Notice  of  Conference 

November  2,  2007. 

As  announced  in  the  “First  Notice  of 
Conference  on  Enforcement,”  issued  on 
July  11,  2007,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
will  hold  a  conference  on  November  16, 
2007,  to  examine  the  implementation  of 
its  enforcement  authority  as  expanded 
by  the  Energy  Policy  Act  of  2005  (EPAct 
2005).!  The  conference  will  be  held  in 
the  Commission  Meeting  Room  at  the 
Commission’s  headquarters  located  at 
888  First  Street,  NE.,  Washington,  DC 
20426.  Hearing  Room  1  will  be  available 
for  over  flow. 

As  stated  in  the  previous  notices,  the 
purpose  of  the  conference  is  to  assess 
the  enforcement  program  implemented 
by  the  Commission  during  the  first  two 
years  after  passage  of  EPAct  2005 
primarily  as  it  pertains  to  the  additional 
subject  matter  authority  and  the 
expanded  civil  penalty  authority  in  Part 
II  of  the  Federal  Power  Act^  and  the 
Natural  Gas  Act.-^  Standards  of  conduct, 

'  Pub.  L.  109-58,  119  Stat.  594  (2005). 

2 16  U.S.C.  791a  et  seq.  (2000). 

2 15  U.S.C.  717  et  seq.  (2000). 


market  monitoring,  transparency,  and 
market  manipulation  will  not  be 
discussed  as  they  are  involved  in  or 
implicated  by  pending  Commission 
proceedings.  The  Commission  will 
accept  comments  filed  within  30  days 
after  the  conference. 

As  indicated  in  the  Second  Notice  of 
Conference,  issued  on  October  4,  2007 
(Second  Notice),  this  further  notice  sets 
forth  the  final  conference  format  and 
schedule.  The  agenda  has  changed 
slightly  from  the  concept  described  in 
the  Second  Notice.'*  To  begin  the 
conference,  we  have  added  a 
presentation  by  the  staff  from  the  Office 
of  Enforcement.  This  presentation  will 
present  an  overview  of  the 
Commission’s  actions  and  related 
enforcement  activities  during  the  first 
two  years  of  EPAct  Enforcement. 

Following  the  staff  panel,  the  second 
panel,  consisting  of  former  members  of 
the  Commission,  will  focus  on  an 
overview  of  enforcement  from  a  broad 
policy  perspective  as  well  as  from  their 
perspectives  of  advising  clients  on  how 
to  comply  with  the  Commission’s  rules 
and  regulations.  The  discussion  will 
examine  how  the  Commission  can  best 
achieve  compliance  with  regulatory 
requirements,  and  how  it  evaluates 
enforcement  cases,  including  self- 
reported  violations  and  matters  that 
result  in  no  penalty,  and  how 
companies  subject  to  investigation  can 
best  respond  to  the  Commission. 

The  third  panel  will  address  similar 
topics,  but  from  the  more  specific 
perspective  of  energy  practitioners. 
Since  the  key  goal  of  enforcement  is  to 
encourage  compliance,  the  panel  will 
discuss  the  challenges  of  working  with 
clients  to  comply  with  the 
Commission’s  regulations.  In  that 
regard,  the  panel  will  include  a 
presentation  from  a  representative  of  a 
company  that,  pursuant  to  a  stipulation 
and  agreement  with  Commission  staff, 
developed  and  implemented  a  “best  in 
class”  model  for  regulatory 
compliance.®  In  addition,  the 
Commission  would  like  to  hear  how 
practitioners  counsel  clients  on  how  to 
respond  to  the  Commission’s 
enforcement  staff  during  an 
investigation,  including  the  factors 
weighed  in  the  decision  to  self  report. 

The  fourth  panel  will  focus  on 
reliability  issues  and  includes 
representatives  from  the  Electric 
Reliability  Organization  (the  North 
American  Electric  Reliability 
Corporation),  regional  entities,  and  a 
utility.  This  discussion  will  look  at  how 

See  Attaclied  agenda. 

Coral  Energy  Resources,  L.P.,  110  FERC  1 
61,205,  at  P14  (2005). 
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the  Regional  Entities  and  the  Electric 
Reliability  Organization  are  processing 
self-reported  violations  and  other 
compliance  matters,  as  well  as  provide 
a  utility  perspective  regarding 
compliance  with  the  new  mandatory 
reliability  standards.  The  panel  will 
address  emerging  practical  issues  of 
enforcement  as  well  as  the 
Commission’s  own  authority  to  enforce 
mandatory  reliability  standards  and  its 
interest  in  the  most  effective  way  to 
achieve  compliance  with  the  standards. 

As  previously  noted,  all  interested 
persons  are  invited  to  attend  the 
conference,  and  there  is  no  registration 
fee  to  attend.  The  conference  will  not  be 
transcribed  but  will  be  web  cast.  A  free 
web  cast  of  this  event  will  be  available 
through  http://www  ferc.gov.  Anyone 
with  Internet  access  who  desires  to  view 
this  event  can  do  so  by  navigating  to 
http://www.ferc.gov’s  Calendar  of  Events 
and  locating  this  event  in  the  Calendar. 
The  event  will  contain  a  link  to  its  web 
cast.  The  Capitol  Connection  provides 
technical  support  for  the  web  casts  and 
offers  access  to  the  meeting  via  phone 
bridge  for  a  fee.  If  you  have  any 
questions,  you  may  visit  http:// 
www.CapitolConnection.org  or  contact 
Danelle  Perkowski  or  David  Reininger  at 
703-993-3100. 

FERC  conferences  and  meetings  are 
accessible  under  section  508  of  the 
Rehabilitation  Act  of  1973.  For 
accessibility  accommodations  please 
send  an  e-mail  to  accessibility@ferc.gov 
or  call  toll  free  (866)  208-3372  (voice) 
or  202-502-8659  (TTY),  or  send  a  fax  to 
202-208-2106  with  the  required 
accommodations. 

Kimberly  D.  Bose, 

Secretary. 

Agenda 

9-9:15  a.m.  Opening  Remarks  by 

Members  of  the  Commission. 

9:15-9:45  Panel  I:  The  First  Two  Years 

ofEPAct  Enforcement. 

Susan  J.  Court,  Director,  Office  of 
Enforcement.  Anna  V.  Cochrane,  Deputy 
Director,  Office  of  Enforcement.  Robert 
Pease,  Director,  Division  of 
Investigations.  Lee  Ann  Watson,  Deputy 
Director,  Division  of  Investigations. 
Stephen  J.  Harvey,  Director,  Division  of 
Energy  Market  Oversight.  Bryan  K. 

Craig,  Director,  Division  of  Audits. 
9:45-11  a.m.  Panel  II:  Enforcement 

Policy — Broad  Policy  Perspective. 

William  L.  Massey,  Covington  and 
Burling  LLP.  Clifford  (Mike)  M.  Naeve, 
Skadden,  Arps,  Slate,  Meagher  &  Flom. 
Donald  F.  Santa,  President,  Interstate 
Natural  Gas  Association  of  America. 
11-11:10  Break. 


11:10-12:45  Panel  III:  Enforcement 
Policy — the  Practitioners’  View. 

Mark  Hanafin,  CEO,  Shell  Energy 
North  America.  Barbara  K.  Heffernan, 
Schiff  Hardin  LLP.  Paul  Korman,  Van 
Ness  Feldman.  Richard  Meyer,  Senior 
Regulatory  Counsel,  National  Rural 
Electric  Cooperative  Association.  Mark 
Perlis,  Dickstein  Shapiro  LLP.  Andrea 
Wolfman,  Thelen  Reid  Brown  Raysman 
&  Steiner  LLP. 

12:45-1:45  Lunch  Break. 

1:45-3:15  Panel  IV:  Enforcement  of 
Reliability  Standards. 

David  W.  Hilt,  Vice  President  and 
Director  of  Compliance,  North  American 
Electric  Reliability  Corporation.  Louise 
McCarren,  CEO,  Western  Electricity 
Coordinating  Council.  Raymond  J. 
Palmieri,  Vice  President  &  Director — 
Compliance,  ReliabilityFirst 
Corporation.  Robert  S.  (Scott)  Henry, 
Vice  President,  Electric  System 
Operations,  Duke  Energy. 

3 : 1 5-3 : 30  Closing  Remarks  by 
Members  of  the  Commission. 

(FR  Doc.  E7-22028  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD08-2-000] 

interconnection  Queuing  Practices; 
Notice  of  Technical  Conference 

November  2,  2007. 

Take  notice  that  a  staff-led  technical 
conference  will  be  held  on  Tuesday, 
December  11,  2007,  from  approximately 
9  a.m.  to  4  p.m.  (EST)  in  the 
Commission  Meeting  Room  of  the 
Federal  Energy  Regulatory  Commission 
at  888  First  Street  NE.,  Washington,  DC 
20426.  Commissioners  may  attend.  An 
additional  notice  of  this  technical 
conference  will  be  issued  at  a  later  date 
finalizing  the  agenda. 

In  2003,  the  Commission  issued  Order 
No.  2003  to  standardize  the  agreements 
and  procedures  related  to  the 
interconnection  of  large  generating 
facilities.^  The  industry  has  now  had 


’  Standardization  of  Generator  Interconnection 
Agreements  and  Procedures,  Order  No.  2003, 18 
CFR  §  35,  FERC  Stats.  &  Regs.  1  31,146  (2003),  order 
on  reh’g.  Order  No.  2003-A,  FERC  Stats.  &  Regs. 

^  31,160,  order  on  reh’g.  Order  No.  2003-B,  FERC 
Stats.  &  Regs.  1  31,171  (2004),  order  on  reh’g.  Order 
No.  2003-C,  FERC  Stats.  &  Regs.  ^  31,190  (2005), 
aff'd  sub  nom.  Nat’I  Ass’n  of  Regulatory  Util. 
Comm’rs  v.  FERC,  475  F.3d  1277  (D.C.  Cir,  2007). 
See  also  Standardization  of  Small  Generator 
Interconnection  Agreements  and  Procedures,  Order 
No.  2006,  FERC  Stats.  &  Regs.  ^  31,180,  order  on 
reh’g.  Order  No.  2006-A,  FERC  Stats.  &  Regs. 


four  years  of  experience  with  the 
management  of  interconnection  queues 
since  the  issuance  of  Order  No.  2003, 
during  which  time  a  number  of  queue- 
related  issues  have  arisen.  The 
Commission  understands  that  a  large 
amount  of  new  generation  is  planned  to 
be  added  to  the  nation’s  elecrtric  system 
in  the  near  future,  including 
unprecedented  levels  of  renewable 
generation  that  may  face  queue-related 
challenges  in  addition  to  those  faced  by 
traditional  generation. 

Through  this  conference.  Commission 
staff  seeks  information  as  to  any  queue 
issues  that  may  have  arisen  since 
issuance  of  Order  No.  2003  and 
solutions  that  may  have  been  developed 
or  proposed  to  deal  with  those  queue 
issues.  Staff  wishes  to  explore  any 
existing  practices  that  have  proven 
effective  in  addressing  interconnection 
queue  problems  experienced  by  both 
traditional  and  renewable  generation. 

Commission  staff  is  now  soliciting 
nominations  for  speakers  at  the 
technical  conference.  Persons  wishing 
to  nominate  themselves  as  speakers 
should  do  so  using  the  following 
electronic  link:  https://www.ferc.gov/ 
whats-new/registration/inter-queuing- 
practices-l 2-1 1  -speaker-form.asp.  Such 
nominations  must  be  made  before  the 
close  of  business  on  Friday,  November 
15,  2007,  so  that  an  agenda  for  the 
technical  conference  can  be  drafted  and 
published.  Speakers  may  propose 
specific  topics  that  they  believe  should 
he  addressed  at  the  conference. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission’s  eLibrary  system  seven 
calendar  days  after  FERC  receives  the 
transcript. 

A  free  wehcast  of  this  event  will  be 
available  through  http://www.ferc.gov. 
Anyone  with  Internet  access  who 
desires  to  view  this  event  can  do  so  by 
navigating  to  www.ferc.gov’s  Calendar 
of  Events  and  locating  this  event  in  the 
Calendar.  The  event  will  contain  a  link 
to  its  Web  cast.  The  Capitol  Connection 
provides  technical  support  for  the  free 
Web  casts.  It  also  offers  access  to  this 
event  via  television  in  the  DC  area  and 
via  phone  bridge  for  a  fee.  If  you  have 
any  questions,  visit  http:// 
www.CapitolConnection.org  or  contact 


1 31,196  (2005),  order  granting  clarification.  Order 
No.  2006-B,  FERC  Stats.  &  Regs.  1  31,221  (2006), 
appeal  pending  sub  nom.  Consol.  Edison  Co.  of 
N.Y.,  Inc.  V.  FERC,  Nos.  06-1275,  et  al.  (D.C.  Cir. 
filed  July  14,  2006  and  later);  Interconnection  for 
Wind  Energy,  Order  No.  661,  FERC  Stats.  &  Regs. 

1  31,186  (2005),  order  on  reh’g.  Order  No.  661-A, 
FERC  Stats.  &  Regs,  i  31,198  (2005). 
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Danelle  Perkowski  or  David  Reininger  at 
703-993-3100. 

FERC  conferences  are  accessible 
under  section  508  of  the  Rehabilitation 
Act  of  1973.  For  accessibility 
accommodations  please  send  an  e-mail 
to  accessibility@ferc.gov  or  call  toll  free 
1-866-208-3372  (voice)  or  202-208- 
8659  (TTY),  or  send  a  FAX  to  202-208- 
2106  with  the  required 
accommodations . 

For  further  information  about  these 
conferences,  please  contact:  Sarah 
McKinley,  Office  of  External  Affairs, 

888  First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8368, 
sarah.mckinley@ferc.gov. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-22017  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6692-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  6,  2007  (72  FR  17156). 

Draft  EISs  • 

EIS  No.  20070307,  ERP  No.  D-USA- 
A11079-00,  Permanent  Home 
Stationing  of  the  2/25th  Stryker 
Brigade  Combat  Team  (SBECT),  To 
Address  a  Full  Range  of  Alternatives 
for  Permanently  Stationing  the  2/25th 
SBCT,  Hawaii  and  Honolulu 
Counties,  HI;  Anchorage  and 
Southeast  Fairbanks  Boroughs,  AK;  El 
Paso,  Pueblo,  and  Fremont  Counties, 
CO.  • 

Summary:  EPA  expressed 
environmental  concerns  about  the 
cumulative  impacts  related  to  the  recent 
decision  to  resume  yeen-round  training 
operations  in  the  Eagle  River  Flats  area 
at  Fort  Richardson,  AK.  EPA 
recommended  a  cumulative  impact 
analysis,  particularly  on  water  resources 
and  the  Cook  Inlet  Beluga  whale 
population  in  this  area.  Rating  EC2'. 


EIS  No.  20070330,  ERP  No.  D-IBW- 
K36148-CA,  PROGRAMMATIC— 
Tijuana  River  Flood  Control  Project, 
Proposing  a  Range  of  Alternatives  for 
Maintenance  Activities  and  Future 
Improvements,  San  Diego  County,  CA. 
Summary:  EPA  expressed 
environmental  concerns  about  air  and 
water  quality,  and  requested  that  best 
management  practices  be  incorporated 
into  the  project  to  reduce  impacts  Rating 
EC2. 

EIS  No.  20070372,  ERP  No.  D-RLM- 
E60016-00,  Alabama  and  Mississippi 
Resource  Management  Plan,  Analyzes 
Management  Alternatives  for  the 
Public  Land  and  Resources,  in 
Portions  of  the  States  of  Alabama  and 
Mississippi. 

Summary:  EPA  supports  BLM’s  suite 
of  management  alternatives.  However, 
EPA  expressed  environmental  concerns 
about  the  lack  of  detailed  discussion  of 
waste  water  disposal  given  the  potential 
for  impacts  to  water  quality.  A  more 
detailed  discussion  of  Alabama’s  and 
Mississippi’s  underground  injection 
well  control  (lUC)  programs  should  be 
provided.in  the  final  EIS.  Rating  EC2. 
EIS  No.  20070390,  ERP  No.  DS-AFS- 
L65382-ID,  Meadow  Face 
Stewardship  Pilot  Project, 
Improvement  to  Aquatic  and 
Terrestrial  Vegetative  Conditions, 
Supplement  Information  on  the 
Cumulative  Effects  Analysis,  Nez 
Perce  National  Forest,  Clearwater 
Ranger  District,- Idaho  County,  ID. 
Summary:  EPA  does  not  object  to  the 
proposed  action.  Rating  LO. 

EIS  No.  20070300,  ERP  No.  LD-USA- 
Jl  1 118-MT,  Limestone  Hills  Training 
Area  (LHTA)  Withdrawal  Project,  To 
Withdraw  Federal  Lands  from  within 
the  LHTA  from  DOI,  Bureau  of  Land 
Management  for  Transfer  to  Montana 
Army  National  Guard  for  Military 
Training  Use,  Broadwater  County, 
MT. 

Summary:  EPA  does  not  object  to  the 
proposed  action.  Rating  LO. 

Final  EISs 

EIS  No.  20070342,  ERP  No.  F-FRC- 
E03016-GA,  Elba  III  Project, 
Construct,  Operate  and  Acquire 
Facilities  to  move  Re-Vaporized 
Liquefied  Natural  Gas  (LNG),  U.S. 
Army  COE  Section  10  and  404 
Permits  and  U.S.  Coast  Guard  Permit, 
Elba  Island,  Chatham  County,  GA. 
Summary:  EPA  continues  to  have 
environmental  concerns  about  air 
quality  and  pipeline  alignment  impacts 
and  requested  additional  mitigation. 

EIS  No.  20070389,  ERP  No.  F-FHW- 
K40262-CA,  Interstate  5  (Santa  Ana 
Freeway)  Project,  Improvement  from 


State  Route  91  in  Orange  County  to 
Interstate  605  in  Los  Angeles  County, 
CA. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  air 
quality  impacts,  including  mobile 
source  air  toxics.  EPA  recommends 
identifying  MSAT  hotspots;  appropriate 
avoidance,  minimization,  and/or 
mitigation  for  MSATs;  and  additional 
mitigation  measures  for  particulate 
matter. 

EIS  No.  20070394,  ERP  No.  F-COE- 
E39068-FL,  Central  and  Southern 
Florida  Project,  Comprehensive 
Everglades  Restoration  Plan, 
Caloosahatchee  River  (C-43)  West 
Basin  Storage  Reservoir  Project, 
Restoration  of  the  Ecosystem  in 
Caloosahatchee  Estuary,  Lake 
Okeechobee,  FL. 

Summary:  EPA  expressed 
environmental  concerns  about  water 
quality  impacts  and  requested  warm- 
weather  reservoir  water  quality 
monitoring  and  blue-green  algal 
sampling. 

EIS  No.  20070407,  ERP  No.  F-AFS- 
J65480-MT,  North  Bridger  Allotment 
Management  Plan  Update,  Proposal  to 
Update  Allotment  Management  Plan 
on  11  Livestock  Grazing  Allotments, 
Bozeman  Ranger  District,  Gallatin 
National  Forest,  Gallatin  County,  MT. 
Summary:  EPA  supports  the  selection 
of  alternative  3  and  proposed  grazing 
improvements,  but  has  some 
environmental  concerns  about  water 
quality  and  the  resources  to  implement 
proposed  grazing  and  range 
improvements,  and  monitoring  and 
oversight  in  a  near  term  time  frame  to 
improve  water  quality. 

EIS  No.  20070424,  ERP  No.  F-BPA- 
L08065-WA,  Port  Angeles — Juan  de 
Fuca  Transmission  Project,  Construct 
a  550-Megawatt  Direct  Current  Cable 
from  Victoria,  British  Columbia, 
across  the  Strait  of  Juan  de  Fuca  to 
Port  Angeles,  Presidential  Permit, 
Clallam  County,  WA. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  water 
quality  issues,  and  requested  that 
clarifying  information  be  included  in 
the  Record  of  Decision. 

Dated:  November  6,  2007. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  E7-22035  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6S60-S0-P 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[ER-FRL-6692-7] 

Environmental  Impacts  Statements; 

Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/ 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  10/29/2007  Through  11/02/2007 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  20070464,  Final  EIS,  FHW,  VA, 
Harrisonhurg  Southeast  Connector 
Location  Study,  Transportation 
Improvements  from  U.S.  Route  11  to 
U.S.  Route  33,  Funding  and  US  Army 
COE  Section  404  Permit,  City  of 
Harrisonhurg,  Rockingham  County, 
VA,  Wait  Period  Ends;  12/10/2007, 
Contact:  John  Simkins  804-775-3342. 

EIS  No.  20070465,  Final  EIS,  FRA,  CA, 
Los  Angeles  to  San  Diego  (LOSSAN) 
Rail  Corridor,  Proposed  Rail  Corridor 
Improvement  Studies,  Increase  of 
Intercity  Travel  for  Faster,  Safer,  and 
Reliable  Passenger  Rail  System,  Los 
Angeles,  Orange  and  San  Diego 
Counties,  CA,  Wait  Period  Ends: 
12/10/2007,  Contact:  Richard  Dial 
202-493-6368. 

EIS  No.  20070466,  Final  EIS,  FHW,  WI, 
TIER  1-FEIS — United  States  Highway 
8  Project,  Construction  from  Wis  35 
(N)  to  USH  53,  Selected  the  Preferred 
Segment  Alternative,  Funding  and 
Right-of-Way  Permit,  Polk  and  Barron 
Counties,  Wl,  Wait  Period  Ends: 
12/10/2007,  Contact:  Peter  M.  Garcia 
608-829-7513. 

EIS  No.  20070467,  Final  EIS,  BIM,  NM, 
Special  Status  Species  Resource 
Management  Plan  Amendment, 
Managing  Public  Land  and  Federal 
Minerals  in  Portions  of  Chaves,  Eddy, 
Lea  and  Roosevelt  Counties,  NM,  Wait 
Period  Ends:  12/10/2007,  Contact: 
Howard  Parman  505-627-0212. 

EIS  No.  20070468,  Final  Supplement, 
SFW,  CA,  Coachella  Valley,  Revision 
to  the  Multiple  Species  Habitat 
Conservation  Plan  (MSHCP),  Natural 
Community  Conservation  Plan,  Santa 
Rosa  and  San  Jacinto  Mountains 
Trails  Plan,  Issuance  of  Incidental 
Take  Permit,  Riverside  County,  CA, 
Wait  Period  Ends:  12/10/2007, 
Contact;  Therese  O’Rourke  760-431- 
9440. 

EIS  No.  20070469,  Draft  EIS,  NOA,  00, 
Snapper  Grouper  Amendment  15B, 
Fishery  Management  Plan,  To 
Analyze  the  Effects  of  Updating 
Management  Reference  Points  for 
Golden  Tilefish  (Lopholatilus 


chamaeleonticeps):  Snowy  Grouper 
(Epinephelus  niveatus)  and  Red  Porgy 
(Pagrus  pagrus),  NC,  SC,  FL  and  CA, 
Comment  Period  Ends:  01/11/2008, 
Contact:  Dr.  Roy  E.  Crabtree  727-824- 
5301  . 

EIS  No.  20070470,  Draft  Supplement, 
AFS,  ID,  North  Sheep  Allotments — 
Sheep  and  Goat  Allotment 
Management  Plans,  Additional 
Information  on  Analyses  Concerning 
Management  Indicator  Species, 
Capable  and  Suitable  Grazing  Lands, 
and  Adaptive  Management  Strategies, 
Authorization  of  Continued  Sheep 
Grazing  for  Fisher  Creek,  Smiley 
Creek,  North  Fork-Boulder  and  Baker 
Creek  Sheep  and  Goat  Grazing 
Allotments,  Sawtooth  National  Forest, 
Ketchum  Ranger  District,  Sawtooth 
National  Recreation  Area,  Blaine  and 
Custer  Counties,  ID,  Comment  Period 
Ends:  12/24/2007,  Contact:  Carol 
Brown  208-727-5000  . 

EIS  No.  20070471,  Draft  EIS,  DOE,  MN, 
Mesaba  Energy  Project,  Proposes  to 
Design,  Construct  and  Operate  a  Coal- 
Based  Integrated  Gasification 
Cycle(IGCC)  Electric  Power 
Generating  Facility,  Located  in  the 
Taconite  Tax  Relief  Area  (TTRA), 
Itasca  and  St.  Louis  Counties,  MN, 
Comment  Period  Ends:  01/11/2008, 
Contact:  Richard  A.  Hargis  412-386- 
4604. 

EIS  No.  20070472,  Final  EIS,  DOE,  WV, 
Western  Greenbrier  Co-Production 
Demonstration  Project,  Construction 
and  Demonstration  of  a  98  megawatt 
(MWe)  Net  Power  Plant  and  Ash 
Byproduct  Manufacturing  Facility, 
Rainelle,  WV,  Wait  Period  Ends: 
12/10/2007,  Contact:  Roy  Spears  304- 
285-5460. 

EIS  No.  20070473,  Draft  EIS,  FHW,  MT, 
US-212  Reconstruction  Project,  from 
Rockvale  to  Laurel,  Proposes  to 
Improve  Safety  for  Local  and  Regional 
Traffic  Area,  Yellowstone  and  Carbon 
Counties,  MT,  Comment  Period  Ends: 
12/26/2007,  Contact:  Theordore  G. 
Burch  406-449-5302. 

EIS  No.  20070474,  Final  EIS,  COE,TN, 
Center  Hill  Dam  and  Lake  Project, 
Changes  to  Operational  Guide  Curves 
Pool  Elevations,  Chancey  Fork  River 
and  Cumberland  River,  Dekalb 
County,  TN,  Wail  Period  Ends:  12/10/ 
2007,  Contact:  Joy  Broach  615-736- 
7956. 

EIS  No.  20070475,  Final  EIS,  FHW,  KS, 
ADOPTION — Kansas  Highway  10 
(commonly  known  as  South  Lawrence 
Trafficway)  Relocation,  Issuance  or 
Denial  of  Section  404  Permit  Request, 
Lawrence  City,  Douglas  County,  KS, 
Wait  Period  Ends;  12/10/2007, 
Contact:  John  Knowles  785-228-2544 
Ext  211  Department  of 


Transportation’s,  Federal  Highway 
Administration,  has  adopted  the  Corp 
of  Engineers’s  ,  FEIS  #20030010,  filed 
01/07/2003.  FHW  was  not  a 
Cooperating  Agency  on  the  above 
FEIS.  Under  Section  1506.3(b)  of  the 
CEQ  Regulations,  the  FEIS  must  be 
Recirculated  for  a  30-day  Wait  Period. 

EIS  No.  20070476,  Draft  EIS,  FRC,  00, 
Gulf  Crossing  Project,  Construction 
and  Operation  of  Natural  Gas  Pipeline 
to  Facilitate  the  Transport  of  up  to 
1.73  Billion  Cubic  Feet  Per  Day  of 
Natural  Gas,  Located  in  various 
Counties  and  Parishes  in  OK,  TX,  LA 
and  MS,  Comment  Period  Ends:  12/ 
24/2007,  Contact:  Andy  Black  1-866- 
208-3372. 

EIS  No.  20070477,  Final  EIS,  MMS,  00, 
PROGRAMMATIC— Alternative 
Energy  Development  and  Production 
and  Alternate  Use  of  Facilities  on  the 
Outer  Continental  Shelf, 
Implementation,  Atlantic,  Gulf  of 
Mexico,  Pacific  and  Alaska,  Wait 
Period  Ends:  12/10/2007,  Contact: 
Mary  Boatman  703-787-1662. 

EIS  No.  20070478,  Final  EIS,  AFS,  AK, 
Helicopter  Access  to  Conduct  Forest 
Inventory  and  Analysis  (FIA)  in 
Wilderness,  Implementation,  Selected 
Preferred  Alternative,  1  Tongass  and 
Chugach  National  Forest,  AK,  Wait 
Period  Ends:  12/10/2007,  Contact: 

Ken  Post  907-586-8796. 

EIS  No.  20070479,  Final  EIS,  GSA,  DC, 
Armed  Forces  Retirement  Home 
(AFRH-W),  Proposed  Master  Plan  for 
Campus  Located  3700  North  Capitol 
Street,  NW.,  AFRH  Trust  Fund, 
Washington,  DC,  Wait  Period  Ends: 
12/10/2007,  Contact:  Joe  Woo  202- 
730-3445. 

Amended  Notices 

EIS  No.  20070344,  Draft  EIS,  FHW,  VT, 
Circ-Williston  Transportation  Project, 
Improvements  between  1-89  and  the 
Towns  Williston  and  Essex  and  the 
Village  of  Essex  Junction,  City  of 
Burlington,  Chittenden  County,  VT, 
Comment  Period  Ends;  11/21/2007, 
Contact:  Kenneth  R.  Sikora,  Jr.  802- 
828—4424  .  Revision  of  FR  Published 
08/10/2007;  Extending  Comment 
Period  from  11/08/2007  to  11/21/ 
2007. 

EIS  No.  20070388,  Draft  EIS,  FHW,  MI, 
Blue  Water  Bridge  Plaza  Study  and 
Improve  to  the  1-94/1-69  Corridor,  To 
Provide  Safe,  Efficient  and  Secure 
Movement  of  People  and  Goods 
across  the  Canadian — U.S.  Border, 
Port  Huron  Area,  St.  Clair  County,  Ml, 
Comment  Period  Ends:  12/10/2007, 
Contact:  Ryan  Rizzo  517-702-1833  . 
Revision  to  FR  Published  09/21/2007: 
Extending  Comment  Period  from  11/ 
05/2007  to  12/10/2007. 
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EIS  No.  20070422,  Draft  EIS,  FHW,  TN, 
US  127/  TN  28  Improvements,  from 
1-40  at  Crossville  to  TN  62  at 
Clarkrange,  Funding,  U.S.  Army  COE 
Section  10  and  404  Permits, 
Cumberland  and  Fentress  Counties, 
TN,  Comment  Period  Ends:  12/11/ 
2007,  Contact:  Leigh  Ann  Tribble 
615-781-5760  .  Revision  of  FR 
Published  10/12/2007:  Correction  to 
Comment  Period  from  11/26/2007  to 
12/11/2007. 

EIS  No.  20070441,  Draft  Supplement, 
IBR,  CA,  Environmental  Water 
Account  (EWA)  Project,  Updated 
Information  to  Provide  an  Evaluation 
of  2004  Final  EIS/EIR  Environmental 
Water  Account  (EWA)  and  Effects 
Associated  with  Extending  the 
Current  EWA’s  through  2011,  CA, 

-  Comment  Period  Ends:  12/10/2007, 
Contact:  Ms.  Sammie  Cervantes  916- 
978-5189.  Revision  of  FR  Published 
10/26/2007:  Correction  to  Title  and 
Contact  Telephone  Number. 

EIS  No.  20070449,  Final  EIS,  BIM,  ID, 
Smoky  Canyon  Mine  Panels  F  &  G, 
Proposed  Mine  Expansion,  Caribou 
County,  ID,  Wait  Period  Ends:  12/26/ 
2007,  Contact:  Bill  Stout  208-478- 
6367.  Revision  of  FR  Published  10/26/ 
2007:  Extending  Comment  Period 
from  11/26/2007  to  12/26/2007. 

Dated:  November  6,  2007. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  E7-22038  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6S60-50-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  &  TIME:  Wednesday,  November  14, 
2007  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

Items  To  Be  Discussed 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
***** 

DATE  &;  TIME:  Thursday,  November  15, 
2007  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 


STATUS:  This  hearing  will  be  open  to  the 
public. 

Matters  Before  the  Commission 

Notice  of  proposed  rulemaking  for 
candidate  travel. 

DATE  &  TIME:  Thursday,  November  15, 
2007,  Open  Meeting  to  be  held  at  the 
conclusion  of  the  hearing. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

Items  To  Be  Discussed 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  2007-19: 
Renaissance  Health  Service  Corporation, 
by  counsel,  Timothy  Sawyer  Knowlton. 
Agency  Strategic  Plan  FY  2008-2013. 
Management  and  Administrative 
Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Robert  Biersack,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  07-5631  Filed  11-7-07;  12:43  pm] 
BILLING  CODE  671 5-01 -M 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  a  Partially  Open  Meeting 
of  the  Board  of  Directors 

TIME  AND  DATE:  The  open  meeting  of  the 
Board  of  Directors  is  scheduled  to  begin 
at  10  a.m.  on  Wednesday,  November  14, 
2007.  The  closed  portion  of  the  meeting 
will  follow  immediately  the  open 
portion  of  the  meeting. 

PLACE:  Board  Room,  First  Floor,  Federal 
Housing  Finance  Board,  1625  Eye 
Street,  NW.,  Washington  DC  20006. 
STATUS:  The  first  portion  of  the  meeting 
will  be  open  to  the  public.  The  final 
portion  of  the  meeting  will  be  closed  to 
the  public. 

Matter  to  be  Considered  at  the  Open 
Portion 

FY  2008  Annual  Performance  Budget. 

Matter  to  be  Considered  at  the  Closed 
Portion 

Periodic  Update  of  Examination 
Program  Development  and  Supervisory 
Findings. 

SUPPLEMENTARY  INFORMATION:  Contact 
Person  for  More  Information;  Shelia 
Willis,  Paralegal  Specialist,  Office  of 
General  Counsel,  at  202-408-2876  or 
williss@fhfb.gov. 

Dated:  November  6,  2007. 


By  the  Federal  Housing  Finance  Board. 
Neil  R.  Crowley, 

Acting  General  Counsel. 

[FR  Doc.  07-5630  Filed  11-7-07;  12:43  pm] 
BILLING  CODE  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

SUMMARY:  Background.  On  June  15, 

1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act 
(PRA),  as  per  5  GFR  1320.16,  to  approve 
of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Gopies  of  the 
Paperwork  Reduction  Act  Submission, 
supporting  statements  and  approved 
collection  of  information  instruments 
are  placed  into  OMB’s  public  docket 
files.  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

Request  for  Comment  on  Information 
Collection  Proposals 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following; 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve’s 
functions:  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2008. 

ADDRESSES:  You  may  submit  comments, 
identified  by  FR  Y-9,  FR  Y-11,  FR  2314, 
FR  Y-7N,  or  FR  2886b  by  any  of  the 
following  methods: 

•  Agency  Web  Site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

regs.comments@federalreserve.gov. 
Include  docket  number  in  the  subject 
line  of  the  message. 

•  Fax:  202/452-3819  or  202/452- 
3102. 

•  Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available  from 
the  Board’s  Web  site  at  http:// 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove'  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
paper  form  in  Room  MP-500  of  the 
Board’s  Martin  Building  (20th  and  C 
Streets,  NW.,)  between  9  a.m.  and  5  p.m. 
on  weekdays. 

Additionally,  commenters  should 
send  a  copy  of  their  comments  to  the 
0MB  Desk  Officer  by  mail  to  the  Office 
of  Information  and  Regulatory  Affairs, 
U.S.  Office  of  Management  and  Budget, 
New  Executive  Office  Building,  Room 
10235,  725  17th  Street,  NW., 
Washington,  DC  20503  or  by  fax  to  202- 
395-6974. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  PRA  OMB  submission 
including  the  proposed  reporting  form 
and  instructions,  supporting  statement, 
and  other  documentation  will  be  placed 
into  OMB’s  public  docket  files,  once 
approved.  These  documents  will  also  be 
made  available  on  the  Federal  Reserve 
Board’s  public  Web  site  at:  http:// 
www.federalreserve.gov/boarddocs/ 
reportforms/review.cfm  or  may  be 
requested  from  the  agency  clearance 
officer,  whose  name  appears  below. 


Michelle  Shore,  Federal  Reserve 
Board  Clearance  Officer  (202-452- 
3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
(202-263-4869),  Board  of  Governors  of 
the  Federal  Reserve  System, 

Washington,  DC  20551. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  With  Revision,  of  the 
Following  Reports: 

1.  Report  title:  Financial  Statements 
for  Bank  Holding  Companies. 

Agency  form  number:  FR  Y-9C,  FR  Y- 
9LP,  and  FR  Y-9SP. 

OMB  control  number:  7100-0128. 
Frequency:  Quarterly  and 
semiannually. 

Reporters:  Bank  holding  companies. 
Annual  reporting  hours:  FR  Y-9C; 
160,056;  FR  Y-9LP:  25,662;  FR  Y-9SP: 
47,135. 

Estimated  average  hours  per  response: 
FR  Y-9C:  40.50;  FR  Y-9LP:  5.25;  FR  Y- 
9SP:  5.25. 

Number  of  respondents:  FR  Y-9C: 

988;  FR  Y-9LP:  1,222;  FR  Y-9SP:  4,489. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4), 
(b)(6)and  (b)(8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522(b)(4), 

(b)(6)  and  (b)(8)). 

Abstract:  The  FR  Y-9C,  FR  Y-9LP, 
and  FR  Y-9SP  are  standardized 
financial  statements  for  the  consolidated 
bank  holding  company  (BHC)  and  its 
parent.  The  FR  Y-9  family  of  reports 
historically  has  been,  and  continues  to 
be,  the  primary  source  of  financial 
information  on  BHCs  betw'een  on-site 
inspections.  Financial  information  from 
these  reports  is  used  to  detect  emerging 
financial  problems,  to  review 
performance  and  conduct  pre¬ 
inspection  analysis,  to  monitor  and 
evaluate  capital  adequacy,  to  evaluate 
BHC  mergers  and  acquisitions,  and  to 
analyze  a  BHC’s  overall  financial 
condition  to  ensure  safe  and  sound 
operations. 

The  FR  Y-9C  consists  of  standardized 
financial  statements  similar  to  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  (FFIEC  031  &  041; 
OMB  No.  7100-0036)  filed  by 
commercial  banks.  The  FR  Y-9C 


collects  consolidated  data  from  BHCs. 

The  FR  Y-9C  is  filed  by  top-tier  BHCs 
with  total  consolidated  assets  of  $500 
million  or  more.  (Under  certain 
circumstances  defined  in  the  General 
Instructions,  BHCs  under  $500  million 
may  be  required  to  file  the  FR  Y-9G.). 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  from  each 
BHC  that  files  the  FR  Y-9C.  In  addition, 
for  tiered  BHCs,  a  separate  FR  Y-9LP 
must  be  filed  for  each  lower  tier  BHC. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  smaller 
BHCs.  Respondents  include  BHCs  with 
total  consolidated  assets  of  less  than 
$500  million.  This  form  is  a  simplified 
or  abbreviated  version  of  the  more 
extensive  parent  company  only 
financial  statement  for  large  BHCs  (FR 
Y-9LP).  This  report  is  designed  to 
obtain  basic  balance  sheet  and  income 
information  for  the  parent  company, 
information  on  intangible  assets,  and 
information  on  intercompany 
transactions. 

Current  actions:  The  Federal  Reserve 
proposes  to  modify  information 
collected  on  the  FR  Y-9C  to:  report 
interest  and  fee  income  on  and  the 
quarterly  average  for  1-4  family 
residential  mortgages  and  income  on 
and  the  quarterly  average  for  all  other 
real  estate  loans  sepeirately  from  income 
on  and  the  quarterly  average  for  all 
other  loans:  add  new  data  items  for 
restructured  troubled  mortgages  and 
mortgage  loans  in  process  of  foreclosure; 
expand  the  schedule  for  closed-end  1- 
4  family  residential  mortgage  banking 
activity  to  include  originations, 
purchases,  and  sales  of  open-end 
mortgages  as  well  as  closed-end  and 
open-end  mortgage  loan  repurchases 
and  indemnifications  during  the 
quarter;  modify  the  trading  account 
definition  and  enhance  information 
available  on  instruments  accounted  for 
under  the  fair  value  option  on  the  loan 
schedule  and  the  fair  value 
measurements  schedule;  revise  the 
schedule  on  trading  assets  and 
liabilities;  clarify  the  instructions  for 
reporting  credit  derivative  data  in  the 
risk-based  capital  schedule  and  make  a 
corresponding  change  to  the  schedule 
itself;  modify  the  threshold  for  reporting 
significant  items  of  other  noninterest 
income  and  expense  in  the  income 
statement;  and  revise  the  instructions 
for  reporting  fully  insured  brokered 
deposits  in  the  deposit  liabilities 
schedule  to  conform  to  the  instructions 
for  reporting  time  deposits  in  this 
schedule.  The  proposed  changes  would 
be  effective  as  of  March  31,  2008. 

The  Federal  Reserve  proposes  to 
modify  the  FR  Y-9LP  to:  collect  certain 
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data  from  all  institutions  that  choose, 
under  generally  accepted  accounting 
principles  (GAAP),  to  apply  a  fair  value 
option  to  one  or  more  financial 
instruments  and  one  or  more  classes  of 
servicing  assets  and  liabilities;  add  two 
data  items  on  cash  flows  related  to 
business  acquisitions  and  divestitures: 
and  combine  two  cash  flow  statement 
items  into  a  single  net  item.  The 
proposed  changes  would  be  effective  as 
of  March  31,  2008. 

The  Federal  Reserve  proposes  to 
modify  the  FR  Y-9SP  to  also  collect 
certain  data  from  all  institutions  that 
choose,  under  GAAP,  to  apply  a  fair 
value  option  to  one  or  more  financial 
instruments  and  one  or  more  classes  of 
servicing  assets  and  liabilities.  The 
proposed  changes  would  be  effective  as 
of  June  30,  2008. 

Proposed  Revisions  Related  to  Call 
Report  Revisions 

The  Federal  Reserve  proposes  to  make 
the  following  revisions  to  the  FR  Y-9C 
to  parallel  proposed  changes  to  the  Call 
Report.  BHCs  have  commented  that 
changes  should  be  made  to  the  FR  Y- 
9C  in  a  manner  consistent  with  changes 
to  the  Call  Report  to  reduce  reporting 
burden. 

Revisions  Related  to  1-4  Family 
Residential  Mortgage  Loans 

Since  year-end  2000,  FR  Y-9C 
respondent  holdings  of  1-4  family 
residential  mortgage  loans  in  domestic 
offices  have  increased  nearly  118 
percent  to  more  than  $2.1  trillion. 

Nearly  all  of  FR  Y-9C  respondents  hold 
such  mortgages.  1-4  family  residential 
mortgages  continue  to  represent  the 
single  largest  category  of  loans  held  by 
FR  Y-9C  respondents.  As  a  percentage 
of  total  loans  and  leases,  1-4  family 
residential  mortgages  have  grown  from 
26  percent  at  year-end  2000  to  35 
percent  at  year-end  2006.  Similarly, 

1—4  family  residential  mortgages  have 
increased  from  less  than  15  percent  of 
total  assets  to  over  1 7  percent  of  total 
assets  during  this  period.  In  addition, 
there  has  been  a  growing  use  of 
nontraditional  residential  mortgage 
products  and  an  increasing  number  of 
BHC  subsidiaries  offering  such 
products.  The  volume  of  1—4  family 
residential  mortgage  loans  extended  to 
subprime  borrowers  has  increased.  At 
the  same  time,  home  prices  have 
stagnated  or  declined  in  many  areas  of 
the  country. 

The  higher  concentration  of  1-4 
family  residential  mortgages  across  the 
industry  and  the  changing  risk  profile  of 
the  loans  with  which  BHCs  are 
associated  in  some  capacity  has  led  the 
Federal  Reserve  to  evaluate  the 


information  they  collect  about  such 
loans  in  the  FR  Y-9C.  As  a  result,  the 
Federal  Reserve  proposes  several 
reporting  changes  that  are  intended  to 
enhance  its  ability  to  monitor  the  nature 
and  extent  of  BHCs’  involvement  with 
1-4  family  residential  mortgage  loans  as 
originators,  holders,  sellers,  and 
servicers  of  such  loans. 

Interest  and  Fee  Income  and  Quarterly 
Average 

At  present,  BHCs  include  the  total 
amount  of  interest  and  fee  income  on 
their  loans  secured  by  real  estate  (in 
domestic  offices)  in  the  income 
statement  (Schedule  HI,  data  item 
l.a.(l).  Interest  and  fee  income  onToans; 
in  domestic  offices)  and  include  the 
quarterly  average  for  these  loans  (in 
domestic  offices)  in  the  quarterly 
averages  schedule  (Schedule  HC-K,  data 
item  3,  Loans  and  leases).  The  Federal 
Reserve  proposes  to  split  these  existing 
income  statement  and  quarterly  average 
items  into  separate  data  items  for  the 
interest  and  fee  income  on  and  the 
quarterly  averages  of.  Loans  secured  by 
1-4  family  residential  properties.  All 
other  loans  secured  by  real  estate,  and 
All  other  loans  in  domestic  offices. 

Restructured  Mortgages 

BHCs  currently  report  information  on 
the  amount  of  loans  whose  terms  have 
been  modified,  because  of  deterioration 
in  the  financial  condition  of  the 
borrower,  to  provide  for  a  reduction  of 
either  interest  or  principal.  When  such 
restructured  loans  are  past  due  thirty 
days  or  more  or  are  in  nonaccrual  status 
in  relation  to  their  modified  terms  as  of 
the  report  date,  they  are  reported  in 
Schedule  HC-N,  Memorandum  item  1. 
In  contrast,  when  such  restructured 
loans  are  less  than  thirty  days  past  due 
and  are  not  otherwise  in  nonaccrual 
status,  that  is,  when  they  are  deemed  to 
be  in  compliance  with  their  modified 
terms  as  discussed  in  the  FR  Y-9C 
reporting  instructions,  BHCs  report  the 
amount  of  these  loans  in  the  loan 
schedule  (Schedule  HC-C, 
Memorandum  item  1).  However,  the 
instructions  advise  respondents  to 
exclude  restructured  loans  secured  by 
1-4  family  residential  properties  from 
these  memoranda  items. 

This  exclusion  was  incorporated  into 
the  reporting  instructions  because  the 
original  disclosure  requirements  for 
troubled  debt  restructurings  under 
GAAP  provided  that  creditors  need  not 
disclose  information  on  restructured 
real  estate  loans  secured  by  1-4  family 
residential  properties.^  However,  this 


’  See  Financial  Accounting  Standards  Board 
Statement  No.  15,  Accounting  by  Debtors  and 


exemption  from  disclosure  under  GAAP 
has  since  been  eliminated.  ^ 

Accordingly,  the  Federal  Reserve 
proposes  to  add  a  new  memorandum 
item  to  Schedule  HC-C,  for  Loans 
secured  by  1—4  family  residential 
properties,  that  have  been  restructured 
and  are  in  compliance  with  their 
modified  terms  and  a  new 
memorandum  item  to  Schedule  HC-N, 
for  restructured  Loans  secured  by  1—4 
family  residential  properties,  that  are 
past  due  30  days  or  more  or  in 
nonaccrual  status. 

Mortgages  in  Foreclosure 

BHCs  currently  report  data  on  the 
amount  of  loans  secured  by  1-4  family 
residential  properties  that  are  past  due 
thirty  days  or  more  or  are  in  nonaccrual 
status  (Schedule  HC-N,  data  item  l.c) 
with  the  amount  of  foreclosed  1—4 
family  residential  properties  held  by  the 
BHC  included  in  real  estate  acquired  in 
satisfaction  of  debts  previously 
contracted  (Schedule  HC-M,  data  item 
13. a).  However,  regardless  of  whether 
the  BHC  owns  the  loans  or  services  the 
loans  for  others,  BHCs  do  not  report  the 
volume  of  1-4  family  residential 
mortgage  loans  that  are  in  process  of 
foreclosure.  These  data  are  an  important 
indicator  of  potential  additions  to  the 
BHC’s  other,  real  estate  owned  in  the 
near  term.  The  Federal  Reserve  proposes 
to  add  two  new  memoranda  items  for 
the  amount  of  1-4  family  residential 
mortgage  loans  owned  by  the  BHC  and 
serviced  by  the  BHC  that  are  in 
foreclosure  as  of  the  quarter-end  report 
date.  Mortgage  loans  in  foreclosure 
would  be  defined  as  those  for  which  the 
legal  process  of  foreclosure  has  been 
initiated,  but  for  which  the  foreclosure 
process  has  not  yet  been  resolved  at 
quarter-end.  3  These  memoranda  items 
would  be  added  to  the  loan  schedule 
(Schedule  HC-C)  and  the  servicing, 
securitization,  and  asset  sale  activities 
schedule  (Schedule  HC-S),  with  the 
carrying  amount  (before  any  applicable 
allowance  for  loan  and  leases  losses) 
reported  in  the  former  memorandum 
item  and  the  principal  amount  reported 
in  the  latter  memorandum  item. 


Creditors  for  Troubled  Debt  Restructurings,  footnote 
25. 

2  See  Financial  Accounting  Standards  Board 
Statement  No.  114,  Accounting  by  Creditors  for 
Impairment  of  a  Loan,  paragraph  22(f). 

3  For  BHCs  with  banks  that  participate  in  the 
Mortgage  Bankers  Association’s  (MBA)  National 
Delinquency  Survey,  the  time  at  which  mortgage 
loans  would  become  reportable  as  being  in  process 
of  foreclosure  for  FR  Y-9C  reporting  purposes 
would  be  the  same  time  at  which  mortgage  loans 
become  reportable  as  being  in  “foreclosure 
inventory”  for  MBA  survey  purposes  (although  the 
dollar  amount  of  such  loans  would  be  reported  in 
the  FR  Y-9C  while  the  number  of  such  loans  are 
reported  for  MBA  survey  purposes). 
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Reporting  mortgage  loans  as  being  in 
process  of  foreclosure  will  not  exempt 
those  loans  owned  by  the  BHC  from 
being  reported  as  past  due  or 
nonaccrual,  as  appropriate,  in  Schedule 
HC-N,  and  will  not  exempt  those  loans 
serviced  by  the  BHC  that  are  reported  in 
Schedule  HC-S,  data  item  1,  from  being 
reported  as  past  due,  as  appropriate,  in 
that  schedule. 

Open-End  1-4  Family  Residential 
Mortgage  Banking  Activities 

BHCs  with  $1  billion  or  more  in  total 
assets  and  smaller  BHCs  that  meet 
certain  criteria  currently  provide  data 
on  originations,  purchases,  and  sales  of 
closed-end  1-4  family  residential 
mortgage  loans  during  the  quarter 
arising  from  their  mortgage  banking 
activities  in  Schedule  HC-P.  These 
BHCs  also  report  the  amount  of  closed- 
end  1-4  family  residential  mortgage 
loans  held  for  sale  at  quarter-end  as  well 
as  the  noninterest  income  for  the  quarter 
from  the  sale,  securitization,  and 
servicing  of  these  mortgage  loans*  Data 
(other  than  for  noninterest  income)  are 
provided  separately  for  first  lien  and 
junior  lien  mortgages  in  Schedule  HC- 
P.  About  450  BHCs  complete  Schedule 
HC-P,  110  of  which  have  total  assets  of 
less  than  $1  billion.  However,  this 
information  does  not  provide  a 
complete  picture  of  BHCs’  mortgage 
banking  activities  since  it  excludes 
open-end  1—4  family  residential 
mortgages  extended  under  lines  of 
credit.  From  year-end  2001  to  year-end 
2006,  FR  Y-9C  respondent  holdings  of 
1-4  family  residential  mortgage  loans 
extended  under  lines  of  credit  nearly 
tripled  to  about  $470  billion. 
Accordingly,  the  Federal  Reserve 
proposes  to  expand  the  scope  of 
Schedule  HC-P  to  include  separate  data 
items  for  originations,  purchases,  and 
sales  of  open-end  1-4  family  residential 
mortgages  during  the  quarter;  the 
amount  of  such  mortgages  held  for  sale 
at  quarter-end;  and  noninterest  income 
for  the  quarter  from  the  sale, 
securitization,  and  servicing  of  open- 
end  residential  mortgages.  When 
reporting  the  originations,  purchases, 
sales,  and  mortgages  held  for  sale,  BHCs 
would  report  both  the  total  commitment 
under  the  line  of  credit  and  the 
principal  amount  funded  under  the  line. 
For  BHCs  with  less  than  $1  billion  in 
total  assets,  the  criteria  used  to 
determine  whether  Schedule  HC-P 
must  be  completed  would  be  modified 
to  include  both  closed-end  and  open- 
end  1-4  family  residential  mortgage 
bank  activities. 


Mortgage  Repurchases  and 
Indemnifications 

As  a  result  of  their  1—4  family 
residential  mortgage  banking  activities, 
BHCs  may  be  obligated  to  repurchase 
mortgage  loans  that  they  have  sold  or 
otherwise  indenmify  the  loan  purchaser 
against  loss  because  of  borrower 
defaults,  loan  defects,  other  breaches  of 
representations  and  warranties,  or  for 
other  reasons,  thereby  exposing  BHCs  to 
additional  risk.  Such  information  is  not 
currently  captured  in  Schedule  HC-P. 
Therefore,  the  Federal  Reserve  proposes 
to  add  four  new  data  items  to  Schedule 
HC-P  to  collect  data  on  mortgage  loan 
repurchases  and  indemnifications 
during  the  quarter.  For  both  closed-end 
first  lien  and  closed-end  junior  lien  1- 
4  family  residential  mortgages,  BHCs 
would  report  the  principal  amount  of 
mortgages  repurchased  or  indemnified. 
For  open-end  1—4  family  residential 
mortgages,  BHCs  would  report  both  the 
total  commitment  under  the  line  of 
credit  and  the  principal  amount  funded 
under  the  line  for  mortgages 
repurchased  or  indemnified. 

Trading  Assets  and  Liabilities  and 
Other  Assets  and  Liabilities  Accounted 
for  Under  a  Fair  Value  Option 

Reporting  of  Assets  and  Liabilities 
Under  the  Fair  Value  Option  as  Trading 

On  February  15,  2007,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  159,  The  Fair 
Value  Option  for  Financial  Assets  and 
Financial  Liabilities  (FAS  159),  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  Earlier  adoption  of 
FAS  159  was  permitted  as  of  the 
beginning  of  an  earlier  fiscal  year, 
provided  the  BHC  (i)  also  adopts  all  of 
the  requirements  of  FASB  Statement  No. 
157,  Fair  Value  Measurements  (FAS 
157)  at  the  early  adoption  date  of  FAS 
159;  (ii)  has  not  yet  issued  a  financial 
statement  or  submitted  FR  Y-9C  data  for 
any  period  of  that  fiscal  year;  and  (iii) 
satisfies  certain  other  conditions.  Thus, 
a  BHC  with  a  calendar-year  fiscal  year 
may  have  voluntarily  adopted  FAS  159 
as  of  January  1,  2007.  Changes  in  the  fair 
value  of  financial  assets  and  liabilities 
to  which  the  fair  value  option  is  applied 
are  reported  in  current  earnings  as  is 
currently  the  case  for  trading  assets  and 
liabilities.  The  Federal  Reserve 
understands  that  some  institutions 
would  like  to  reclassify  certain  loans 
elected  to  be  accounted  for  under  the 
fair  value  option  as  trading  assets.  The 
FR  Y-9C  reporting  instructions 
currently  do  not  specifically  allow  loans 
to  be  reported  as  trading  assets. 

Under  FAS  159,  all  securities  within 
the  scope  of  FASB  Statement  No.  115, 


Accounting  for  Certain  Investments  in 
Debt  and  Equity  Securities  (FAS  115), 
that  a  BHC  has  elected  to  report  at  fair 
value  under  a  fair  value  option  should 
be  classified  as  trading  securities. 
Recognizing  the  provisions  of  FAS  159, 
the  Federal  Reserve  proposes  the 
following  clarification  to  the  reporting 
instructions,  including  the  Glossary 
entry  for  Trading  Account. 

BHCs  may  classify  assets  (other  than 
securities  within  the  scope  of  FAS  115 
for  which  a  fair  value  option  is  elected) 
and  liabilities  as  trading  if  the  BHC 
applies  fair  value  accounting,  with 
changes  in  fair  value  reported  in  current 
earnings,  and  manages  these  assets  and 
liabilities  as  trading  positions,  subject  to 
the  controls  and  applicable  regulatory 
guidance  related  to  trading  activities. 

For  example,  a  BHC  would  generally  not 
classify  a  loan  to  which  it  has  applied 
the  fair  value  option  as  a  trading  asset 
unless  the  BHC  holds  the  loan,  which  it 
manages  as  a  trading  position,  for  one  of 
the  following  purposes;  (1)  For  market 
making  activities,  including  such 
activities  as  accumulating  loans  for  sale 
or  securitization,  (2)  to  benefit  from 
actual  or  expected  price  movements,  or 
(3)  to  lock  in  arbitrage  profits. 

Revision  of  Certain  Fair  Value 
Measurement  and  Fair  Value  Option 
Information 

Effective  for  the  March  31,  2007, 
reporting  date,  the  Federal  Reserve 
started  collecting  information  on  certain 
assets  and  liabilities  measured  at  fair 
value  on  Schedule  HC-Q,  Financial 
Assets  and  Liabilities  Measured  at  Fair 
Value.  Schedule  HC-Q  was  intended  to 
be  consistent  with  the  disclosure  and 
other  requirements  contained  in  FAS 
157  and  FAS  159.  Based  on  the  Federal 
Reserve’s  review  of  initial  industry 
practice  and  inquiries  from  BHCs,  the 
Federal  Reserve  has  determined  that 
industry  practice  for  preparing  and 
reporting  FAS  157  disclosures  has 
evolved  differently  than  the  process  for 
the  information  collected  on  Schedule 
HC-Q.  This  divergence  has  resulted  in 
unnecessary  burden  and  less 
transparency  for  the  affected  BHCs  in 
two  material  respects. 

First,  Schedule  HC-Q  does  not  allow 
BHCs  to  separately  identify  each  of  the 
three  levels  of  fair  value  measurements 
prescribed  by  FAS  157.  The  Federal 
Reserve  included  Level  1  fair  value 
measurements  in  the  total  fair  value 
amount  in  column  A  of  Schedule  HC- 
Q  as  a  means  of  minimizing  reporting 
burden.  However,  the  omission  of  a 
separate  column  on  Schedule  HC-Q  for 
Level  1  fair  value  measurements  has 
increased  the  time  BHC  management 
spends  preparing  and  reviewing 
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Schedule  HC-Q  because  the  fair  value 
disclosures  on  Schedule  HC-Q  differ 
from  those  in  the  BHCs’  other  financial 
statements.  Second,  Schedule  HC-Q 
does  not  allow  BHCs  to  separately 
identify  any  amounts  by  which  the  gross 
fair  values  of  assets  and  liabilities 
reported  for  Level  2  and  3  fair  value 
measurements  included  in  columns  B 
and  C  have  been  offset  (netted)  in  the 
determination  of  the  total  fair  value 
reported  on  the  balance  sheet  (Schedule 
HC),  which  is  disclosed  in  column  A  of 
Schedule  HC-Q.  Based  on  a  review  of 
industry  practice,  these  disclosures  are 
commonly  made  in  the  BHCs’  other 
financial  statements. 

To  reduce  confusion  related  to  the 
differences  in  industry  practice  and  the 
FR  Y-9C,  the  Federal  Reserve  proposes 
to  add  two  columns  to  Schedule  HC-Q 
to  allow  BHCs  to  report  any  netting 
adjustments  and  Level  1  fair  value 
measurements  separately  in  a  manner 
consistent  with  industry  practice.  The 
new  columns  would  be  captioned 
column  B,  Amounts  Netted  in  the 
Determination  of  Total  Fair  Value 
Reported  on  Schedule  HC,  and  column 
C,  Level  1  Fair  Value  Measurements. 
Existing  column  B,  Level  2  Fair  Value 
Measurements,  and  column  C,  Level  3 
Fair  Value  Measurements,  of  Schedule 
HC-Q  would  be  recaptioned  as  columns 
D  and  E,  respectively.  Column  A  would 
remain  unchanged. 

The  Federal  feserve  has  also  given 
further  consideration  to  the  information 
that  will  be  necessary  to  effectively 
assess  the  safety  and  soundness  of  BHCs 
that  utihze  the  fair  value  option 
pursuant  to  FAS  159.  Based  on  this 
assessment,  the  Federal  Reserve 
proposes  to  amend  certain  other  FR  Y- 
9C  schedules  to  improve  the  Federal 
Reserve’s  ability  to  make  comparisons 
between  entities  that  elect  a  fair  value 
option  and  those  that  do  not.  The 
primary  focus  of  these  proposed 
changes  is  to  enhance  the  information 
provided  by  BHCs  that  elect  the  fair 
value  option  for  loans.  The  proposed 
changes  are  based  on  the  principal 
objectives  for  disclosures  and  the 
required  disclosures  in  FAS  159,  which 
were  intended  to  provide  “information 
to  enable  users  to  understand  the 
differences  between  fair  value  and 
contractual  cash  flows”  and  to  provide 
information  “that  would  have  been 
disclosed  if  the  fair  value  option  had  not 
been  elected.” 

Specifically,  the  Federal  Reserve 
proposes  to  add  data  items  to  Schedule 
HC-C,  Loans  and  Leases,  to  collect  data 
on  the  loans  reported  in  this  schedule 
that  are  measured  at  fair  value  under  a 
fair  value  option:  (1)  The  fair  value  of 
such  loans  measured  by  major  loan 


category,  (2)  the  unpaid  principal 
balance  of  such  loans  by  major  loan 
category,  and  (3)  the  aggregate  amount 
of  the  difference  between  the  fair  value 
and  the  unpaid  principal  balance  of 
such  loans  that  is  attributable  (a)  to 
changes  in  the  credit  risk  of  the  loan 
since  its  origination  and  (b)  to  all  other 
factors.  The  Federal  Reserve  seeks 
public  comment  on:  (1)  The  availability 
of  information  necessary  to  separately 
report  the  aggregate  difference  between 
fair  value  and  the  unpaid  principal  that 
is  attributable  to  changes  in  credit  risk 
since  origination,  (2)  the  reliability  of 
estimating  the  amount  attributable  to 
changes  in  credit  risk  since  origination, 
and  (3)  ways  to  minimize  the  burden  of 
collecting  information  regarding  the 
effect  of  changes  in  credit  risk  on  the 
carrying  amount  of  loans  measured  at 
fair  value. 

Because  Schedule  HC-C  provides 
data  on  loans  held  for  investment  and 
for  sale,  the  Federal  Reserve  proposes  to 
add  the  same  data  items  to  Schedule 
HC-D,  Trading  Assets  and  Liabilities, 
for  loans  measured  at  fair  value  under 
a  fair  value  option  that  are  designated  as 
held  for  trading.  The  Federal  Reserve 
also  proposes  to  add  a  new  data  item  to 
Schedule  HC-D,  Other  trading 
liabilities,  in  recognition  of  a  BHC’s 
ability  to  elect  to  measure  certain 
liabilities  at  fair  value  (for  example, 
repurchase  agreements)  in  accordance 
with  FAS  159  and  designate  them  as 
held  for  trading. 

The  Federal  Reserve  proposes  to  add 
two  data  items  to  Schedule  HC-N,  Past 
Due  and  Nonaccrual  Loans,  Leases,  and 
Other  Assets,  to  collect  data  on  the  fair 
value  and  unpaid  principal  balance  of 
loans  measured  at  fair  value  under  a  fair 
value  option  that  are  past  due  or  in 
nonaccrual  status.  The  data  items  would 
follow  the  existing  three  column 
breakdown  on  Schedule  HC-N  that 
BHCs  utilize  to  report  all  other  past  due 
and  nonaccrual  loans.  Since  trading 
assets  are  not  currently  reported  on 
Schedule  HC-N,  the  Federal  Reserve 
proposes  to  add  similar  data  items  to 
Schedule  HC-D  to  collect  the  total  fair 
value  and  unpaid  principal  balance  of 
loans  ninety  days  or  more  past  due  that 
are  classified  as  trading  based  on  the 
loan’s  contractual  maturity.  Finally,  the 
Federal  Reserve  proposes  to  add 
memoranda  items  to  Schedule  HI, 
Income  Statement,  to  collect 
information  on:  (1)  Net  gains  (losses) 
recognized  in  earnings  on  assets  that  are 
reported  at  fair  value  under  a  fair  value 
option,  (2)  estimated  net  gains  (losses) 
on  loans  attributable  to  changes  in 
instrument-specific  credit  risk,  (3)  net 
gains  (losses)  recognized  in  earnings  on 
liabilities  that  are  reported  at  fair  value 


under  a  fair  value  option,  and  (4) 
estimated  net  gains  (losses)  on  liabilities 
attributable  to  changes  in  the 
instrument-specific  credit  risk.  The 
Federal  Reserv'e  seeks  public  comment 
on  the  reliability  of  estimating  the 
amount  of  net  gains  (losses)  on  loans  or 
liabilities  attributable  to  changes  in  the 
instrument-specific  credit  risk. 

Other  Revisions  to  Information 
Collected  on  Trading  Assets  and 
Liabilities 

Since  2000,  the  total  trading  assets 
reported  by  FR  Y-9C  respondents  has 
increased  approximately  156  percent  to 
over  $1.4  trillion  or  nearly  11  percent  of 
total  industry  assets  as  of  March  31, 
2007.  In  terms  of  concentrations, 
approximately  41  percent  of  total 
trading  assets  now  are  either  reported  in 
the  category  of  Trading  assets  held  in 
foreign  offices  (approximately  27 
percent  of  total  trading  assets)  or  Other 
trading  assets  in  domestic  offices 
(approximately  14  percent  of  total 
trading  assets).  Schedule  HC-D,  Trading 
Assets  and  Liabilities,  currently  does 
not  provide  any  specific  detail  on  the 
trading  assets  held  in  foreign  offices  or 
other  trading  assets  in  domestic  offices. 
This  lack  of  detail  limits  the  Federal 
Reserve’s  ability  to  assess  BHC 
exposures  to  market,  liquidity,  credit, 
operational,  and  other  risks  posed  by 
these  assets.  To  appropriately  assess  the 
safety  and  soundness  of  BHCs  with 
these  exposures  and  BHCs  with 
significant  concentrations  in  trading 
assets,  the  Federal  Reserve  proposes 
three  revisions  to  Schedule  HC-D. 

First,  the  Federal  Reserve  proposes  to 
eliminate  the  single  data  item  for 
trading  assets  in  foreign  offices  and 
revise  the  schedule  to  include  separate 
columns  for  the  consolidated  BHC  and 
for  domestic  offices.  This  will  provide 
detail  on  the  assets  in  foreign  offices  in 
a  manner  consistent  with  disclosures 
about  trading  assets  throughout  the 
BHC. 

Second,  the  Federal  Reserve  proposes 
to  change  the  reporting  threshold  for 
Schedule  HC-D.  At  present,  a  BHC  must 
complete  Schedule  HC-D  each  quarter 
during  a  calendar  year  if  the  BHC 
reported  a  quarterly  average  for  trading 
assets  of  $2  million  or  more  in  Schedule 
HC-K,  data  item  4  a,  for  any  quarter  of 
the  preceding  calendar  year.  As 
proposed.  Schedule  HC-D  would  be 
completed  in  any  quarter  when  the 
quarterly  average  for  trading  assets  was 
$2  million  or  more  in  Schedule  HC-K, 
data  item  4. a,  in  any  of  the  four 
preceding  quarters.  This  change  will 
enable  the  Federal  Reserve  to  more 
quickly  and  readily  monitor  the 
composition  and  risk  exposures  of  the 
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trading  accounts  of  BHCs  that  become 
more  significantly  involved  in  trading 
activities.  During  2006,  eighty-nine 
BHCs  reported  average  trading  assets  of 
$2  million  or  more  in  any  quarter  of  the 
year. 

Third,  the  Federal  Reserve  proposes 
to  require  BHCs  with  average  trading 
assets  of  $1  billion  or  more  in  any  of  the 
four  preceding  quarters  to  provide 
additional  detail  on  trading  assets  and 
liabilities  included  in  the  currently 
collected  trading  asset  and  liability 
categories.  These  BHCs  would  provide 
additional  breakouts  for  asset-backed 
securities  by  major  category, 
collateralized  debt  obligations  (both 
synthetic  and  non-synthetic),  retained 
interests  in  securitizations,  equity 
securities  (both  with  and  without 
readily  determinable  fair  values),  and 
loans  held  pending  securitization.  In 
addition,  these  BHCs  would  be  required 
to  provide  a  description  of  and  the  fair 
value  of  any  type  of  trading  asset  or 
liability  in  the  Other  trading  assets  and 
Other  trading  liabilities  categories  that 
is  greater  than  $25,000  and  exceeds  25 
percent  of  the  amount  reported  in  that 
trading  category. 

Reporting  Credit  Derivative  Data  for 
Risk-Based  Capital  Purposes 

For  credit  derivative  contracts  that  are 
covered  by  the  Federal  Reserve’s  risk- 
based  capital  standards,  the  FR  Y-9C 
reporting  instructions  require  BHCs  to 
report  these  credit  derivatives  in  data 
item  52,  All  other  off-balance  sheet 
liabilities,  of  Schedule  HC-R, 

Regulatory  Capital,  unless  the  credit 
derivatives  represent  recourse 
arrangements  or  direct  credit  substitutes 
and  are  reported  in  one  of  the  preceding 
data  items  in  the  Derivatives  and  Off- 
Balance  Sheet  Items  section  of  the 
schedule.  This  reporting  approach  was 
developed  to  enable  BHCs  that  sold 
credit  protection  and  held  the  credit 
derivative  to  apply  a  100-percent  risk 
weight  to  the  notional  amount 
consistent  with  the  risk-based  capital 
treatment  of  standby  letters  of  credit  and 
guarantees.  At  present.  Schedule  HC-R, 
data  item  54,  Derivative  contracts, 
specifically  excludes  credit  derivatives 
and  does  not  include  a  100-percent  risk 
weight  column  because  the  maximum 
risk  weight  on  the  counterparty  credit 
risk  charge  for  other  types  of  derivatives 
is  50  percent. 

However,  this  reporting  approach 
does  not  consider  that  some  credit 
derivative  positions  are  subject  to  a 
counterparty  credit  risk  charge,  which  is 
calculated  for  other  derivative  positions 
in  data  item  54,  even  if  the  credit 
derivatives  are  held  by  a  BHC  that  is 
subject  to  the  market  risk  capital  rules. 


The  Federal  Reserve  also  understands 
that  credit  derivatives  often  are 
included  in  bilateral  netting 
arrangements.  When  derivatives  are 
subject  to  such  an  arrangement,  the 
instructions  to  Schedule  HC-R,  data 
item  54,  permit  a  BHC  to  report  a  net 
amount  representing  its  exposure  to  a 
counterparty  for  all  derivative 
transactions  under  the  bilateral  netting 
arrangement  with  that  counterparty. 
However,  by  instructing  a  BHC  not  to 
report  its  counterparty  credit  risk 
exposure  for  credit  derivatives  in 
Schedule  HC-R,  data  item  54,  the 
Federal  Reserve  is,  in  effect,  requiring 
the  BHC  to  separate  its  exposures 
resulting  from  credit  derivatives  from  its 
net  exposure  to  a  counterparty.  As  a 
consequence,  the  BHC  is  unable  to 
recognize  the  netting  benefit  in  its  risk- 
based  capital  calculation. 

The  Federal  Reserve  proposes  to 
modify  the  reporting  instructions  for 
Schedule  HC-R  to  allow  the  reporting  of 
the  credit  equivalent  amount  of  credit 
derivatives  subject  to  the  counterparty 
credit  risk  charge  in  data  item  54  of  the 
schedule.  In  addition,  the  Federal 
Reserve  proposes  to  extend  the  existing 
100  percent  risk  weight  column  in 
Schedule  RC-R  to  data  item  54. 

Revision  of  Reporting  Threshold  for 
Other  Noninterest  Income  and  Other 
Noninterest  Expense 

In  2001,  the  Federal  Reserve  changed 
the  threshold  for  reporting  detail  on  the 
components  of  Other  noninterest 
income,  included  in  Schedule  HI,  data 
item  5.1,  and  Other  noninterest  expense, 
reported  in  Schedule  HI,  data  item  7.d, 
to  require  BHCs  to  separately  disclose 
on  Schedule  HI,  Memoranda  items  6 
and  7,  the  description  and  amount  of 
any  component  included  in  other 
noninterest  income  and  other 
noninterest  expense  that  exceeded  1 
percent  of  the  sum  of  interest  income 
and  noninterest  income.  Since  that  time, 
the  Federal  Reserve  has  monitored  BHC 
disclosures  of  the  types  of  noninterest 
income  and  noninterest  expenses  in 
excess  of  this  threshold  to  assess  the 
safety  and  soundness  considerations 
associated  with  the  changing  sources  of 
these  income  and  expense  streams. 
Based  on  this  review,  the  Federal 
Reserve  has  determined  that  the  current 
threshold  does  not  provide  sufficient 
information  on  the  sources  of  BHC 
noninterest  income  and  noninterest 
expenses  to  adequately  address  their 
safety  and  soundness  concerns.  As  a 
result,  the  Federal  Reserve  proposes  to 
change  the  threshold  for  reporting  detail 
information  on  the  components  of  other 
noninterest  income  and  other 
noninterest  expense. 


Prior  to  2001,  BHCs  were  required  to 
separately  disclose  the  description  and 
amount  of  any  data  item  included  in 
other  noninterest  income  that  exceeded 
10  percent  of  other  noninterest  income 
and  any  data  item  included  in  other 
noninterest  expense  that  exceeded  10 
percent  of  other  noninterest  expense. 

The  Federal  Reserve  has  determined 
that  thresholds  based  on  a  percentage  of 
other  noninterest  income  and  other 
noninterest  expense  are  more  relevant 
criteria  for  determining  when  a  BHC 
should  provide  more  detail  on  the 
components  of  other  noninterest  income 
or  other  noninterest  expense, 
respectively.  The  Federal  Reserve 
proposes  to  change  the  threshold  to 
require  BHCs  to  separately  disclose  the 
description  and  amount  of  any  data  item 
included  in  other  noninterest  income 
that  exceeds  3  percent  of  other 
noninterest  income  and  any  data  item 
included  in  other  noninterest  expense 
that  exceeds  3  percent  of  other 
noninterest  expense.  This  percentage  is 
intended  to  initially  result  in  a  level  of 
disclosure  detail  that  is  comparable  to 
the  current  1  percent  of  interest  income 
plus  noninterest  income  threshold.  It  is 
also  expected  to  provide  more  relevant 
disclosures  than  the  current  threshold 
as  the  amounts  reported  in  noninterest 
income  and  noninterest  expense  change 
over  time. 

In  addition,  based  on  a  review  of 
recent  BHC  disclosures  of  components 
of  other  noninterest  income  and  other 
noninterest  expense  reported  in 
Schedule  HI,  Memoranda  items  6  and  7, 
the  Federal  Reserve  proposes  to  add  one 
new -preprinted  caption  for  other 
noninterest  income  and  four  new 
preprinted  captions  for  other 
noninterest  expense  to  help  BHCs 
comply  with  the  disclosure 
requirements.  As  with  the  existing 
preprinted  captions  for  other 
noninterest  income  and  other 
noninterest  expense,  BHCs  are  only 
required  to  use  these  descriptions  and 
provide  the  amounts  for  these 
components  when  the  amounts 
included  in  other  noninterest  income  or 
other  noninterest  expense  exceed  the 
reporting  threshold.  The  new  preprinted 
other  noninterest  income  caption  is 
bank  card  and  credit  card  interchange 
fees.  The  new  preprinted  noninterest 
expense  captions  are  accounting  and 
auditing  expenses,  consulting  and 
advisory  expenses,  automated  teller 
machine  (ATM)  and  interchange 
expenses,  and  telecommunications 
expenses. 
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Reporting  Brokered  Time  Deposits 
Participated  Out  by  the  Broker 

The  Federal  Reserve  revised  the 
instructions  for  Schedule  HC-E,  data 
items  l.d,  Time  deposits  of  less  than 
$100,000,  l.e.  Total  time  deposits  of 
$100,000  or  more,  held  in  domestic 
offices  of  commercial  bank  subsidiaries, 
2.d,  Time  deposits  of  less  than  $100,000 
and  2.e.,  Time  deposits  of  $100,000  or 
more,  held  in  domestic  offices  of 
subsidiary  depository  institutions  other 
than  commercial  banks,  in  March  2007, 
so  that  brokered  time  deposits  issued  in 
denominations  of  $100,000  or  more  that 
are  participated  out  by  the  broker  in 
shares  of  less  than  $100,000  would  be 
reported  in  data  items  l.d  and  2.d  rather 
than  in  data  items  l.e  and  2.e.  However, 
the  conforming  instructional  revision  to 
Schedule  HC-E,  Memoranda  items  1,  2, 
and  3,  was  not  made  to  the  FR  Y-9C  for 
collecting  information  on  maturity 
breakdowns  of  brokered  deposits  and 
time  deposits,  which  means  that  these 
participated  brokered  time  deposits 
continue  to  be  reported  as  brokered 
deposits  of  greater  than  $100,000  rather 
than  brokered  deposits  of  less  than 
$100,000.  Consistent  reporting  of  these 
brokered  time  deposits  across  these 
Schedule  HC-E  memoranda  items  is 
needed  for  purposes  of  measuring  a 
BHC’s  non-core  liabilities.  Therefore, 
the  Federal  Reserve  proposes  to  revise 
Schedule  HC-E,  Memoranda  items  1,2, 
and  3,  so  that  brokered  time  deposits 
issued  in  denominations  of  $100,000  or 
more  that  are  participated  out  by  the 
broker  in  shares  of  less  than  $100,000 
are  reported  in  Memoranda  items  1  and 
2  and  not  reported  in  Memorandum 
item  3. 

FR  Y-9LP 

The  Federal  Reserve  proposes  to  make 
the  following  revisions  to  the  FR  Y-9LP 
effective  as  of  March  31,  2008.  These 
proposed  revisions  are  not  related  to  the 
revisions  proposed  to  the  Call  Report. 

Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

On  September  15,  2006,  FASB  issued 
FAS  157,  which  is  effective  for  BHCs 
and  other  entities  for  fiscal  years 
beginning  after  November  15,  2007.  The 
fair  value  measurements  standard 
provides  guidance  on  how  to  measure 
fair  value  and  describes  the  type  of 
inputs  used  to  measure  fair  value  based 
on  a  three-level  hierarchy  for  all  assets 
and  liabilities  that  are  re-measured  at 
fair  value  on  a  recurring  basis.'* 

■•The  FASB's  three-level  fair  value  hierarchy 
gives  the  highest  priority  to  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  (Level  1) 
and  the  lowest  priority  to  unobservable  inputs 


As  previously  mentioned,  on 
February  15,  2007,  FASB  issued  FAS 
159,  which  is  effective  for  fiscal  years 
beginning  after  November  15,  2007.  The 
FASB’s  Fair  Value  Option  standard 
allows  BHCs  and  other  entities  to  report 
certain  financial  assets  and  liabilities  at 
fair  value  with  the  changes  in  fair  value 
included  in  earnings. 

FAS  159  can  be  applied  on  a  contract 
by  contract  basis.  Currently  there  is  no 
means  to  determine  to  what  extent  the 
reporting  entity  is  applying  this 
standard  and  the  basis  used  to  value 
assets  and  liabilities.  Therefore,  the 
Federal  Reserve  proposes  to  add  two 
new  memoranda  items  to  Schedule  PC, 
Parent  Company  Only  Balance  Sheet, 
and  one  new  memorandum  item  to 
Schedule  PI,  Income  Statement,  that 
would  be  completed  by  BHCs  that  have 
adopted  FAS  157  and  have  elected  to 
account  for  financial  instruments  or 
servicing  assets  and  liabilities  on  the 
books  of  the  parent  BHC  at  fair  value 
under  a  fair  value  option.  The  Federal 
Reserve  proposes  to  add  to  Schedule  PC, 
Memorandum  item  1,  Financial  assets 
and  liabilities  measured  at  fair  value, 
collecting  data  in  Memoranda  items  l.a. 
Total  assets  and  l.b.  Total  liabilities. 

The  Federal  Reserve  proposes  to  add  to 
Schedule  PI,  Memorandum  item  5,  Net 
change  in  fair  values  of  financial 
instruments  accounted  for  under  a  fair 
value  option. 

Revisions  Related  to  the  Reporting  of 
Cash  Flows 

The  Federal  Reserve  proposes  to  add 
two  new  data  items  to  Schedule  Pl-A, 
Cash  Flow  Statement,  Part  II,  Cash 
Flows  from  Investing  Activities  for 
Outlays  for  business  acquisitions  and 
Proceeds  from  business  divestitures. 
Collection  of  this  information  is 
important  for  the  analysis  of  the 
consolidation  of  the  banking  industry. 
Specifically,  this  information  would 
provide  the  Federal  Reserve  a  better 
understanding  not  only  of  the  effects  of 
mergers  of  whole  entities,  but  also  of 
acquisitions  or  disposals  of  major 
business  operations  as  part  of  BHCs’ 
corporate  strategies.  In  addition,  BHCs 
typically  provide  similar  information  in 
public  financial  statements  filed  with 
the  Securities  and  Exchange 
Commission  (SEC).  However,  such 
information  provided  by  BHCs  in  their 

(Level  3).  Level  1  inputs  are  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  that  the 
reporting  BHC  has  the  ability  to  access  at  the 
measurement  date  (e.g.,  the  FR  Y-9LP  or  FR  Y-9SP 
reporting  date).  Level  2  inputs  are  inputs  other  than 
quoted  prices  included  within  Level  1  that  are 
observable  for  the  asset  or  liability,  either  directly 
or  indirectly.  Level  3  inputs  are  unobservable 
inputs  for  the  asset  or  liability. 


SEC  filings  is  not  standardized  across 
filers,  is  not  necessarily  provided  by  all 
BHCs  involved  in  acquisitions  and 
divestitures,  and  is  not  available  from 
non-public  BHCs. 

Based  on  industry  comment  on  ways 
to  reduce  reporting  burden,  the  Federal 
Reserve  also  proposes  to  combine  the 
reporting  of  two  data  items  on  Schedule 
PI-A,  Part  III,  Cash  Flows  from 
Financing  Activities.  Data  item  1, 
Proceeds  from  purchased  funds  and 
other  short-term  borrowings,  and  data 
item  2,  Repayments  of  purchased  funds 
and  other  short-term  borrowings,  would 
be  combined  into  a  single  data  item  for 
Net  change  in  purchased  funds  and 
other  short-term  borrowings.  The 
Federal  Reserve  has  determined  that 
collection  of  these  data  items  on  a  gross 
basis  is  no  longer  needed. 

FR  Y-9SP 

The  Federal  Reserve  proposes  to  make 
the  following  revisions  to  the  FR  Y-9SP 
effective  as  of  June  30,  2008.  These 
proposed  revisions  are  not  related  to  the 
revisions  proposed  to  the  Call  Report. 

Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

The  Federal  Reserve  proposes  to  add 
two  new  memoranda  items  to  Schedule 
SC,  Balance  Sheet,  and  one  new 
memorandum  item  to  Schedule  SI, 
Income  Statement,  that  would  be 
completed  by  BHCs  that  have  adopted 
FAS  157  and  have  elected  to  account  for 
financial  instruments  or  servicing  assets 
and  liabilities  on  the  books  of  the  parent 
BHC  at  fair  value  under  a  fair  value 
option.  The  Federal  Reserve  proposes  to 
add  to  Schedule  SC,  Memorandum  item 
3,  Financial  assets  and  liabilities 
measured  at  fair  value,  collecting  data  in 
Memoranda  items  3. a.  Total  assets,  and 
3.b,  Total  liabilities.  The  Federal 
Reserve  proposes  to  add  to  Schedule  SI, 
Memorandum  item  4,  Net  change  in  fair 
values  of  financial  instruments 
accounted  for  under  a  fair  value  option. 

2.  Report  title:  Financial  Statements 
for  Nonbank  Subsidiaries  of  U.S.  Bank 
Holding  Companies. 

Agency  form  number:  FR  Y-11  and 
FRY-llS 

OMB  control  number:  7100-0241 

Frequency:  Quarterly  and  annually. 

.  Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  FR  Y-11 
(quarterly):  10,752;  FRY-11  (annual): 
1,402;  FR  Y-llS  (annual):  471. 

Estimated  average  hours  per  response: 
FR  Y-11  (quarterly):  6.40;  FR  Y-11 
(annual):  6.40;  FR  Y-llS  (annual):  1.0. 

Number  of  respondents:  FR  Y-11 
(quarterly):  420;  FR  Y-11  (annual):  219; 
FR  Y-llS  (annual):  471. 
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General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pmrsuant  to  sections  (b)(4), 
(b)(6)and  (b)(8)  of  the  Freedom  of 
Information  Act  [5  U.S.C.  522(b)(4), 

(b)(6)  and  (b)(8)]. 

Abstract:  The  FR  Y-11  reports  collect 
financial  information  for  individual 
non-functionally  regulated  U.S. 
nonbank  subsidiaries  of  domestic  bank 
holding  companies  (BHCs).  BHCs  file 
the  FR  Y-11  on  a  quarterly  or  annual 
basis  according  to  filing  criteria  or  file 
the  FR  Y-llS  annually.  The  FR  Y-11 
data  are  used  with  other  BHC  data  to 
assess  the  condition  of  BHCs  that  are 
heavily  engaged  in  nonbanking 
activities  and  to  monitor  the  volume, 
nature,  and  condition  of  their 
nonbanking  operations. 

Current  Actions:  The  Federal  Reserve 
proposes  to  eliminate  reporting  by 
subsidiaries  that  were  created  for  the 
purposes  of  issuing  trust  preferred 
securities  (trust  preferred  securities 
subsidiaries)  to  substantially  reduce 
burden  on  the  industry  and,  in  this 
regard,  make  the  report  consistent  with 
the  proposed  revision  tc  the  other 
nonbank  subsidiary  reports,  the 
Financial  and  Abbreviated  Financial 
Statements  of  Foreign  Subsidiaries  of 
U.S.  Banking  Organizations  (FR  2314/S; 
OMB  No.  7100-0073)  and  the  Financial 
and  Abbreviated  Financial  Statements 
of  U.S.  Nonbank  Subsidiaries  Held  by 
Foreign  Banking  Organizations  (FR  Y- 
7N/NS;  OMB  No.  7100-0125).  The 
Federal  Reserve  also  proposes  to  collect: 
(l)  Certain  data  on  the  FR  Y-11  from  all 
institutions  that  choose,  under  generally 
accepted  accounting  principles,  to  apply 
a  fair  value  option  to  one  or  more 
financial  instruments  and  one  or  more 
classes  of  servicing  assets  and  liabilities 
and  (2)  a  new  data  item  on  the  income 
statement  to  collect  fees  and 
commissions  from  annuity  sales.  On  the 
FR  Y-llS,  the  Federal  Reserve  proposes 
to  add  a  question  to  determine  whether 
the  subsidiary  has  adopted  a  fair  value 
option.  The  Federal  Reserve  also 
requests  latitude  to  modify  proposed 
revisions  to  the  FR  Y-ll/S  to  be 
consistent  with  any  proposed  revisions 
and  instructional  changes  to  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 
OMB  No.  7100-0128)  for 
implementation  in  2008.  Lastly,  the 
Federal  Reserve  proposes  to  add 
clarifying  language  to  the  instructions 
for  the  reporting  of  trading  revenue  and 


noninterest  income  from  related 
organizations. 

Revisions  to  the  Reporting  Panel 

The  Federal  Reserve  proposes 
eliminating  reporting  by  BHCs  for  their 
trust  preferred  securities  subsidiaries  to 
reduce  burden  on  the  industry.  As  of 
December  2006,  BHCs  filed 
approximately  2,100  nonbank 
subsidiary  reports  for  their  trust 
preferred  securities  subsidiaries 
quarterly  and  annually  with  the  Federal 
Reserve,  2,046  of  which  were  FR  11/S 
filers. 5  Of  the  FR  Y-ll/S  submissions, 
over  half  file  the  detailed  FR  Y-11  on 
an  annual  or  quarterly  basis.  If  reporting 
for  trust  preferred  securities  subsidiaries 
is  eliminated,  the  number  of 
subsidiaries  for  which  BHCs  report  the 
FR  Y-ll/S  quarterly  and  annually 
would  be  reduced  by  approximately  65 
percent,  from  3,156  to  1,110 
subsidiaries.  The  remaining  panel 
would  still  represent  more  than  96 
percent  of  total  nonbank  assets  currently 
reported  on  the  FR  Y-ll/S. 

Eliminating  reporting  for  trust 
preferred  securities  subsidiaries  will  not 
compromise  essential  information.  The 
essential  information  for  analysts  can  be 
obtained  from  the  parent  company-only 
financial  statements.  Information 
reported  for  trust  preferred  secmrities 
subsidiaries  in  these  nonbank  reports 
pertains  primarily  to  the  establishment 
of  tlie  trust  and  the  issuance  of  trust 
preferred  securities.  As  expected,  the 
largest  asset  reported  on  the  quarterly 
reports  was  the  “balances  due  from  the 
parent,”  which  represented  the  loan 
from  the  nonbank  to  the  parent  BHC  in 
the  trust  preferred  securities 
arrangement.  ' 

Minimal  information  other  than 
information  related  to  the  trust  preferred 
securities  is  provided  on  the  nonbank 
reports  filed  for  trust  preferred 
securities  subsidiaries.  If  warranted  for 
supervisory  purposes,  the  Federal 
Reserve  could  request  individual 
financial  statements  and  other 
information  from  BHCs  for  their  trust 
preferred  securities  subsidiaries. 

Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

On  September  15,  2006,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  157,  Fair  Value 
Measurements  (FAS  157),  which  is 
effective  for  BHCs  and  other  entities  for 
fiscal  years  beginning  after  November 
15,  2007.  The  fair  value  measurements 


®  As  of  December  2006,  foreign  banking 
organizations  filed  fifty-four  FR  Y-7N/NS  reports 
for  their  trust  preferred  securities  subsidiaries.  No 
parent  organizations  filed  the  FR  2314  for  their  trust 
preferred  securities  subsidiaries. 


standard  provides  guidance  on  how  to 
measure  fair  value  and  describes  the 
type  of  inputs  used  to  measure  fair 
value  based  on  a  three-level  hierarchy 
for  all  assets  and  liabilities  that  are  re¬ 
measured  at  fair  value  on  a  recurring 
basis.® 

The  FASB  issued  Statement  No.  159, 
The  Fair  Value  Option  for  Financial 
Assets  and  Financial  Liabilities  (FAS 
159),  on  February  15,  2007,  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  This  standard 
allows  BHCs  and  other  entities  to  report 
certain  financial  assets  and  liabilities  at 
fair  value  with  the  changes  in  fair  value 
included  in  earnings. 

FAS  159  can  be  applied  on  a  contract 
by  contract  basis.  Currently  there  is  no 
means  to  determine  to  what  extent  the 
reporting  entity  is  applying  this 
standard  and  the  basis  used  to  value 
assets  and  liabilities.  Therefore,  the 
Federal  Reserve  proposes  to  add  two 
new  memoranda  items  to  Schedule  BS, 
Balance  Sheet,  and  one  new 
memorandum  item  to  Schedule  IS, 
Income  Statement,  that  would  be 
completed  by  BHCs  that  have  elected  to 
account  for  financial  instruments  or 
servicing  assets  and  liabilities  on  the 
books  of  the  subsidiary  at  fair  value 
under  a  fair  value  option.  The  Federal 
Reserve  proposes  to  add  to  Schedule  BS, 
Memoranda  item  1,  Financial  assets  and 
liabilities  measured  at  fair  value  under 
a  fair  value  option,  collecting  data  in 
Memoranda  items  l.a..  Total  assets  and 
l.b.  Total  liabilities.  The  Federal 
Reserve  proposes  to  add  to  Schedule  IS, 
Income  Statement,  Memoranda  item  2, 
Net  change  in  fair  values  of  financial 
instruments  accounted  for  under  a  fair 
value  option.  The  Federal  Reserve  also 
proposes  to  add  to  the  FR  Y-llS  the 
question,  “Has  the  nonbank  subsidiary 
elected  to  account  for  certain  assets  and 
liabilities  under  a  fair  value  option  with 
changes  in  fair  value  recognized  in 
earnings?”  to  determine  whether  the 
subsidiary  has  adopted  a  fair  value 
option. 

Schedule  IS-Income  Statement 

The  Federal  Reserve  proposes  to  add 
a  new  data  item  5.a.(9),  Fees  and 
commissions  from  annuity  sales. 


®The  FASB’s  three-level  fair  value  hierarchy 
gives  the  highest  priority  to  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  (Level  1) 
and  the  lowest  priority  to  unobservable  inputs 
(Level  3).  Level  1  inputs  are  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  that  the 
reporting  subsidiary  has  the  ability  to  access  at  the 
measurement  date  (e.g.,  the  FR  Y-11  repqrting 
date).  Level  2  inputs  are  inputs  other  than  quoted 
prices  included  within  Level  1  that  are  observable 
for  the  asset  or  liability,  either  directly  or  indirectly. 
Level  3  inputs  are  unobservable  inputs  for  the  asset 
or  liability. 
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Currently,  subsidiaries  report  income 
from  sales  of  annuities  in  data  item 
5.a.(4),  Investment  banking,  advisory, 
brokerage,  and  underwriting  fees  and 
commissions.  Since  fixed  annuities  are 
considered  insurance  products  and 
variable  annuities  may  be  considered 
both  insurance  and  securities  products, 
a  separate  data  item  is  deemed 
warranted  to  specifically  capture 
revenues  from  annuities.  Moreover,  the 
above  data  item  commingles  income 
from  the  sale  of  annuities  with 
noninterest  income  from  a  variety  of 
activities  and  a  separate  item  will  assist 
the  Federal  Reserve  in  more  clearly 
distinguishing  the  subsidiaries’  sources 
of  noninterest  income. 

3.  Report  title:  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations. 

Agency  form  number:  FR  2314  and  FR 
2314S. 

OMB  control  number:  7100-0073. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  subsidiaries  of  U.S. 
state  member  banks,  bank  holding 
companies,  and  Edge  or  agreement 
corporations. 

Annual  reporting  hours:  FR  2314 
(quarterly):  5,581;  FR  2314  (annual): 
1,075;  FR  2314S  (annual):  272. 

Estimated  average  hours  per  response: 
FR  2314  (quarterly):  6.40;  FR  2314 
(annual):  6.40;  FR  2314S  (annual):  1.0. 

Number  of  respondents:  FR  2314 
(quarterly):  218;  FR  2314  (annual):  168; 
FR  2314S  (annual):  Til. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  324,  602,  625,  and  1844(c)). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form, 
pursuant  to  sections  (b)(4),  (b)(6)  and 
(b)(8)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  522(b)(4)  (b)(6)  and  (b)(8)]. 

Abstract:  The  FR  2314  reports  collect 
financial  information  for  non- 
functionally  regulated  direct  or  indirect 
foreign  subsidiaries  of  U.S.  state 
member  banks  (SMBs),  Edge  and 
agreement  corporations,  and  BHCs. 
Parent  organizations  (SMBs,  Edge  and 
agreement  corporations,  or  BHCs)  file 
the  FR  2314  on  a  quarterly  or  annual 
basis  according  to  filing  criteria  or  file 
the  FR  2314S  annually.  The  FR  2314 
data  are  used  to  identify  current  and 
potential  problems  at  the  foreign 
subsidiaries  of  U.S.  parent  companies, 
to  monitor  the  activities  of  U.S.  banking 
organizations  in  specific  countries,  and 
to  develop  a  better  understanding  of 
activities  within  the  industry,  in 


general,  and  of  individual  institutions, 
in  particular. 

Current  actions:  The  Federal  Reserve 
proposes  to  eliminate  reporting  by 
subsidiaries  that  were  created  for  the 
purposes  of  issuing  trust  preferred 
securities  (trust  preferred  securities 
subsidiaries)  to  substantially  reduce 
burden  on  the  industry  and,  in  this 
regard,  make  the  report  consistent  with 
the  proposed  revision  to  the  other 
nonbank  subsidiary  reports,  the 
Financial  and  Abbreviated  Financial 
Statements  of  U.S.  Nonbank 
Subsidiaries  of  U.S.  Bank  Holding 
Companies  (FR  Y-ll/S;  OMB  No.  7100- 
0244)  and  the  Financial  and 
Abbreviated  Financial  Statements  of 
U.S.  Nonbank  Subsidiaries  Held  by 
Foreign  Banking  Organizations  (FR  Y- 
7N/NS;  OMB  No.  7100-0125).  The 
Federal  Reserve  also  proposes  to  collect: 
(1)  Certain  data  on  the  FR  2314  from  all 
institutions  that  choose,  under  generally 
accepted  accounting  principles,  to  apply 
a  fair  value  option  to  one  or  more 
financial  instruments  and  one  or  more 
classes  of  servicing  assets  and  liabilities 
and  (2)  a  new  data  item  on  the  income 
statement  to  collect  fees  and 
commissions  from  annuity  sales.  On  the 
FR  2314S,  the  Federal  Reserve  proposes 
to  add  a  question  to  determine  whether 
the  subsidiary  has  adopted  a  fair  value 
option.  The  Federal  Reserve  also 
requests  latitude  to  modify  proposed 
revisions  to  the  FR  2314/S  to  be 
consistent  with  any  proposed  revisions 
and  instructional  changes  to  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 
OMB  No.  7100-0128)  for 
implementation  in  2008.  Lastly,  the 
Federal  Reserve  proposes  to  add 
clarifying  language  to  the  instructions 
for  the  reporting  of  trading  revenue  and 
noninterest  income  from  related 
organizations. 

Revisions  to  the  Reporting  Panel 

The  Federal  Reserve  proposes 
eliminating  reporting  by  BHCs  for  their 
trust  preferred  securities  subsidiaries  to 
reduce  burden  on  the  industry.  As, of 
December  2006,  BHCs  filed 
approximately  2,100  nonbank 
subsidiary  reports  for  their  trust 
preferred  securities  subsidiaries 
quarterly  and  annually  with  the  Federal 
Reserve.^  Eliminating  reporting  for  trust 
preferred  securities  subsidiaries  will  not 
compromise  essential  information.  The 
essential  information  for  analysts  can  be 
obtained  from  the  parent  company-only 
financial  statements.  Information 
reported  for  trust  preferred  securities 

^No  parent  organizations  filed  the  FR  2314  for 
their  trust  preferred  securities  subsidiaries. 


subsidiaries  in  these  nonbank  reports 
pertains  primarily  to  the  establishment 
of  the  trust  and  the  issuance  of  trust 
preferred  securities.  As  expected,  the 
largest  asset  reported  on  the  quarterly 
reports  was  the  “balances  due  from  the 
parent,”  which  represented  the  loan 
from  the  nonbank  to  the  parent  BHC  in 
the  trust  preferred  securities 
arrangement. 

Minimal  information  other  than 
information  related  to  the  trust  preferred 
securities  is  provided  on  the  nonbank 
reports  filed  for  trust  preferred 
securities  subsidiaries.  If  warranted  for 
supervisory  purposes,  the  Federal 
Reserve  could  request  individual 
financial  statements  and  other 
information  from  BHCs  for  their  trust 
preferred  securities  subsidiaries. 

Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

On  September  15,  2006,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  157,  Fair  Value 
Measurements  (FAS  157),  which  is 
effective  for  BHCs  and  other  entities  for 
fiscal  years  beginning  after  November 
15,  2007.  The  fair  value  measurements 
standard  provides  guidance  on  how  to 
measure  fair  value  and  describes  the 
type  of  inputs  used  to  measure  fair 
value  based  on  a  three-level  hierarchy 
for  all  assets  and  liabilities  that  are  re¬ 
measured  at  fair  value  on  a  recurring 
basis. “ 

The  FASB  issued  Statement  No.  159, 
The  Fair  Value  Option  for  Financial 
Assets  and  Financial  Liabilities  (FAS 
159),  on  February  15,  2007,  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  This  standard 
allows  BHCs  and  other  entities  to  report 
certain  financial  assets  and  liabilities  at 
fair  value  with  the  changes  in  fair  value 
included  in  earnings. 

FAS  159  can  be  applied  on  a  contract 
by  contract  basis.  Currently  there  is  no 
means  to  determine  to  what  extent  the 
reporting  entity  is  applying  this 
standard  and  the  basis  used  to  value 
assets  and  liabilities.  Therefore,  the 
Federal  Reserve  proposes  to  add  two 
new  memoranda  items  to  Schedule  BS, 
Balance  Sheet,  and  one  new 
memorandum  item  to  Schedule  IS, 

"The  FASB’s  three-level  fair  value  hierarchy 
gives  the  highest  priority  to  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  (Level  1) 
and  the  lowest  priority  to  unobservable  inputs 
(Level  3).  Level  1  inputs  are  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  that  the 
reporting  subsidiary  has  the  ability  to  access  at  the 
measurement  date  (e.g.,  the  FR  2314  reporting  date). 
Level  2  inputs  are  inputs  other  than  quoted  prices 
included  within  Level  1  that  are  observable  for  the 
asset  or  liability,  either  directly  or  indirectly.  Level 
3  inputs  are  unobservable  inputs  for  the  asset  or 
liability. 
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Income  Statement,  that  would  be 
completed  by  BHCs  that  have  elected  to 
account  for  financial  instruments  or 
servicing  assets  and  liabilities  on  the 
books  of  the  subsidiary  at  fair  value 
under  a  fair  value  option.  The  Federal 
Reserve  proposes  to  add  to  Schedule  BS, 
Memoranda  item  1,  Financial  assets  and 
liabilities  measured  at  fair  value  under 
a  fair  value  option,  collecting  data  in 
Memoranda  items  l.a.,  Total  assets  and 
l.b,  Total  liabilities.  The  Federal 
Reserve  proposes  to  add  to  Schedule  IS, 
Income  Statement,  Memoranda  item  2, 
Net  change  in  fair  values  of  financial 
instruments  accounted  for  under  a  fair 
value  option.  The  Federal  Reserve  also 
proposes  to  add  to  the  FR  2314S  the 
question,  “Has  the  nonbank  subsidiary 
elected  to  account  for  certain  assets  and 
liabilities  under  a  fair  value  option  with 
changes  in  fair  value  recognized  in 
earnings?”  to  determine  whether  the 
subsidiary  has  adopted  a  fair  value 
option. 

Schedule  IS-Income  Statement 

The  Federal  Reserve  proposes  to  add 
a  new  data  item  5.a.(9),  Fees  and 
commissions  from  annuity  sales. 
Currently,  subsidiaries  report  income 
from  sales  of  annuities  in  data  item 
5.a.{4),  Investment  banking,  advisory, 
brokerage,  and  underwriting  fees  and 
commissions.  Since  fixed  annuities  are 
considered  insurance  products  and 
variable  annuities  may  be  considered 
both  insurance  and  securities  products, 
a  separate  data  item  is  deemed 
warranted  to  specifically  capture 
revenues  from  annuities.  Moreover,  the 
above  data  item  commingles  income 
from  the  sale  of  annuities  with 
noninterest  income  from  a  variety  of 
activities  and  a  separate  item  would 
assist  the  Federal  Reserve  in  more 
clearly  distinguishing  the  subsidiaries’ 
sources  of  noninterest  income. 

4.  Report  title:  Financial  Reports  of 
Foreign  Banking  Organizations. 

Agency  form  number:  FR  Y-7N  and 
FR  Y-7NS. 

OMB  control  number:  7100-0125. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  banking 
organizations  (FBOs). 

Annual  reporting  hours:  FR  Y-7N 
(quarterly):  4,889;  FR  Y-7N  (annual): 
1,065;  FR  Y-7NS:  229. 

Estimated  average  hours  per  response: 
FR  Y-7N  (quarterly):  6.3;  FR  Y-7N 
(annual):  6.3;  FR  Y-7NS. 

Number  of  respondents:  FR  Y-7N 
(quarterly):  194;  FR  Y-7N  (annual):  169; 
FR  Y-7NS:  229. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c),  3106(c),  and  3108). 
Confidential  treatment  is  not  routinely  - 


given  to  the  data  in  these  reports. 
However,  confidential  treatment  for 
information,  in  whole  or  in  part,  on  any 
of  the  reporting  forms  can  be  requested 
in  accordance  with  the  instructions  to 
the  form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  522(b)(4)  and  (b)(6)]. 

Abstract:  The  FR  Y-7N  and  FR  Y- 
7NS  collect  frnancial  information  for 
non-functionally  regulated  U.S. 
nonbank  subsidiaries  held  by  FBOs 
other  than  through  a  U.S.  bank  holding 
company  (BHC),  U.S.  financial  holding 
company  (FHC)  or  U.S.  bank.  FBOs  file 
the  FR  Y-7N  on  a  quarterly  or  annual 
basis  or  the  FR  Y-7NS  annually  based 
on  size  thresholds. 

Current  actions:  The  Federal  Reserve 
proposes  to  eliminate  reporting  by 
subsidiaries  that  were  created  for  the 
purposes  of  issuing  trust  preferred 
securities  (trust  preferred  securities 
subsidiaries)  on  the  FR  Y-7N/NS  to 
substantially  reduce  burden  on  the 
industry  and,  in  this  regard,  make  the 
report  consistent  with  the  proposed 
revision  to  the  other  nonbank  subsidiary 
reports,  the  Financial  and  Abbreviated 
Financial  Statements  of  U.S.  Nonbank 
Subsidiaries  of  U.S.  Bank  Holding 
Companies  (FR  Y-ll/S;  OMB  No.  7100- 
0244)  and  the  Financial  and 
Abbreviated  Financial  Statements  of 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations  (FR(2314/S;  OMB  No. 
7100-0073). 

On  the  FR  Y-7N,  the  Federal  Reserve 
also  proposes  to  collect:  (1)  Certain  data 
from  all  institutions  that  choose,  under 
generally  accounting  principles,  to 
apply  a  fair  value  option  to  one  or  more 
financial  instruments  and  one  or  more 
classes  of  servicing  assets  and  liabilities 
and  (2)  a  new  data  item  on  the  income 
statement  to  collect  fees  and 
commissions  from  annuity  sales.  On  the 
FR  Y-7NS,  the  Federal  Reserve 
proposes  to  add  a  question  to  determine 
whether  the  nonbank  subsidiary  has 
adopted  a  fair  value  option. 

The  Federal  Reserve  also  proposes  the 
following  changes  to  make  the  FR  Y-7N 
consistent  with  changes  made 
previously  to  other  nonbank  subsidiary 
reports:  (1)  Add  one  new  equity  capital 
component  on  the  balance  sheet  for 
reporting  partnership  interests  and  (2) 
add  a  new  section.  Notes  to  the 
Financial  Statements.  The  Federal 
Reserve  also  proposes  to  add  clarifying 
language  to  the  instructions  for  the 
reporting  of  trading  revenue  and 
noninterest  income  from  related 
organizations. 

Lastly,  the  Federal  Reserve  requests 
latitude  to  modify  proposed  revisions  to 
the  FR  Y-7N/NS  to  be  consistent  with 
any  proposed  revisions  and 


instructional  changes  to  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 

OMB  No.  7100-0128)  for 
implementation  in  2008. 

Proposed  Revisions  Related  to  Other 
Nonbank  Subsidiary  Reports 

The  Federal  Reserve  proposes  to  make 
the  following  revisions  to  the  FR  Y-7N/ 
NS  to  parallel  proposed  changes  to  other 
nonbank  subsidiary  reports. 

Revisions  to  the  Reporting  Panel 

The  Federal  Reserve  proposes 
eliminating  reporting  by  FBOs  for  their 
trust  preferred  securities  subsidiaries  on 
the  FR  Y-7N/NS  to  be  consistent  with 
proposed  reporting  panel  revisions  for 
other  nonbank  reports.  Eliminating 
reporting  by  FBOs  for  their  trust 
preferred  securities  subsidiaries  on  the 
FR  Y-7N/NS  would  reduce  burden  on 
the  industry.  As  of  December  2006, 

BHCs  and  FBOs  filed  approximately 
2,100  nonbank  subsidiary  reports  for 
their  trust  preferred  securities 
subsidiaries  quarterly  and  annually  with 
the  Federal  Reserve,  fifty-two  of  which 
were  FR  Y-7N/NS  filers.®  If  reporting 
for  trust  preferred  securities  subsidiaries 
is  eliminated,  the  number  of 
subsidiaries  for  which  FBOs  report  the 
FR  Y-7N/NS  quarterly  and  annually 
would  be  reduced  by  approximately  8 
percent,  from  644  to  592  subsidiaries. 
The  remaining  panel  would  still 
represent  more  than  96  percent  of  total 
nonbank  assets  currently  reported  on 
the  FR  Y-7N/NS. 

Eliminating  reporting  for  trust 
preferred  securities  subsidiaries  will  not 
compromise  essential  information. 
Information  reported  for  trust  preferred 
securities  subsidiaries  in  this  nonbank 
report  pertains  primarily  to  the 
establishment  of  the  trust  and  the 
issuance  of  trust  preferred  securities.  As 
expected,  the  largest  asset  reported  on 
the  quarterly  reports  was  the  “balances 
due  from  the  parent,”  which 
represented  the  loan  from  the  nonbank 
to  the  parent  organization  in  the  trust 
preferred  securities  arrangement. 
Minimal  information  other  than 
information  related  to  the  trust  preferred 
securities  is  provided  on  the  nonbank 
reports  filed  for  trust  preferred 
securities  subsidiaries.  If  warranted  for 
supervisory  purposes,  the  Federal 
Reserve  could  request  individual 
financial  statements  and  other 
information  from  FBOs  for  their  trust 
preferred  securities  subsidiaries. 


'•*FBOs  file  the  detailed  FR  Y-7N  for  thirty-seven 
of  their  subsidiaries  on  a  quarterly  or  annual  basis. 
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Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

On  September  15,  2006,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  157,  Fair  Value 
Measurements  (FAS  157),  which  is 
effective  for  BHCs  and  other  entities  for 
fiscal  years  beginning  after  November 
15,  2007.  The  fair  value  measurements 
standard  provides  guidance  on  how  to 
measure  fair  value  and  describes  the 
type  of  inputs  used  to  measure  fair 
value  based  on  a  three-level  hierarchy 
for  all  assets  and  liabilities  that  are  re¬ 
measured  at  fair  value  on  a  recurring 
basis. 

The  FASB  issued  Statement  No.  159, 
The  Fair  Value  Option  for  Financial 
Assets  and  Financial  Liabilities  (FAS 
159),  on  February  15,  2007,  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  This  standard 
allows  bank  holding  companies  and 
other  entities  to  report  certain  financial 
assets  and  liabilities  at  fair  value  with 
the  changes  in  fair  value  included  in 
earnings. 

FAS  159  can  be  applied  on  a  contract 
by  contract  basis.  Currently  there  is  no 
means  to  determine  to  what  extent  the 
reporting  entity  is  applying  this 
standard  and  the  basis  used  to  value 
assets  and  liabilities.  Therefore,  the 
Federal  Reserve  proposes  to  add  two 
new  memoranda  items  to  Schedule  BS, 
Balance  Sheet,  and  one  new 
memorandum  item  to  Schedule  IS, 
Income  Statement,  that  would  be 
completed  by  FBOs  that  have  elected  to 
account  for  financial  instruments  or 
servicing  assets  and  liabilities  on  the 
books  of  the  nonbank  subsidiary  at  fair 
value  under  a  fair  value  option.  The 
Federal  Reserve  proposes  to  add  to 
Schedule  BS,  Memoranda  item  1, 
Financial  assets  and  liabilities  measured 
at  fair  value  under  a  fair  value  option, 
collecting  data  in  Memoranda  items  l.a.. 
Total  assets  and  l.b,  Total  liabilities. 

The  Federal  Reserve  proposes  to  add  to 
Schedule  IS,  Income  Statement, 
Memoranda  item  1 ,  Net  change  in  fair 
values  of  financial  instruments 
accounted  for  under  a  fair  value  option. 
The  Federal  Reserve  also  proposes  to 
add  to  the  FR  Y-7NS  the  question,  “Has 
the  nonbank  subsidiary  elected  to 

•“The  FASB’s  three-level  fair  value  hierachy 
gives  the  highest  priority  to  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  (Level  1) 
and  the  lowest  priority  to  unobservable  inputs 
(Level  3).  Level  1  inputs  are  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  that  the 
reporting  nonbank  subsidiary  has  the  ability  to 
access  at  the  measurement  date  (e.g..  the  FR  7-N 
reporting  date).  Level  2  inputs  are  inputs  other  than 
quoted  prices  included  within  Level  1  that  are 
observable  for  the  asset  or  liability,  either  directly, 
or  indirectly.  Level  3  inputs  are  unobservable 
inputs  for  the  asset  or  liability. 


account  for  certain  assets  and  liabilities 
under  a  fair  value  option  with  changes 
in  fair  value  recognized  in  earnings?”  to 
determine  whether  the  nonbank 
subsidiary  has  adopted  a  fair  value 
option. 

Schedule  IS — Income  Statement 

The  Federal  Reserve  proposes  to  add 
a  new  data  item  5.a.(9),  Fees  and 
commissions  from  annuity  sales. 
Currently,  nonbank  subsidiaries  report 
income  from  sales  of  annuities  in  data 
items  5.a.{4),  Investment  banking, 
advisory,  brokerage,  and  underwriting 
fees  and  commissions  and  5.a.(8), 
Insurance  commissions  and  fees.  Since 
fixed  annuities  are  considered  insurance 
products  and  variable  annuities  may  be 
considered  both  insurance  and 
securities  products,  a  separate  data  item 
is  deemed  warranted  to  specifically 
capture  revenues  from  annuities. 
Moreover,  the  above  data  items 
commingle  income  from  the  sale  of 
annuities  with  noninterest  income  from 
a  variety  of  activities  and  a  separate  data 
item  would  assist  the  Federal  Reserve  in 
more  clearly  distinguishing  the 
subsidiaries’  sources  of  noninterest 
income. 

Other  Proposed  Revisions  That  Parallel 
Prior  Revisions  to  Other  Nonbank 
Subsidiary  Reports 

The  Federal  Reserve  proposes  the 
following  revisions  to  maintain 
consistency  with  other  nonbank 
subsidiary  reports.  These  revisions 
parallel  revisions  made  to  other 
nonbank  subsidiary  reports  previously. 

Schedule  BS — Balance  Sheet 

The  Federal  Reserve  proposes  to  add 
a  new  data  item,  18.e,  (General  and 
limited  partnership  shares  and  interests, 
renumber  current  data  item,  18.e,  Other 
equity  capital  components,  as  data  item 
18.f.,  and  renumber  current  data  item 
18.f,  Total  equity  capital,  as  data  item 
18.g.  Currently,  the  instructions  for  data 
item  18,  Equity  capital,  directs 
subsidiaries  that  are  not  corporate  in 
form  (that  is,  those  that  do  not  have 
capital  structures  consisting  of  capital 
stock  and  the  other  components  of 
equity  capital  currently  listed  under 
data  item  18)  to  report  their  entire  net 
worth  in  data  item  18. f.  Total  equity. 
The  reporting  form  and  the  instructions 
for  data  item  18. f.  Total  equity  capital, 
state  that  data  item  18.f  must  equal  the 
sum  of  the  components  of  data  item  18. 
However,  equity  capital  of  those  entities 
not  in  corporate  form  cannot 
appropriately  be  reported  in  any  of  the 
components  of  data  item  18.  The 
proposed  data  item  and  clarifications  to 
the  instructions  for  data  item  18  would 


remove  this  inconsistency  and  improve 
the  accuracy  of  the  information 
reported.  In  addition,  the  Federal 
Reserve  proposes  to  clarify  that 
Schedule  IS-A,  Changes  in  Equity 
Capital,  data  item  6,  Other  adjustments 
to  equity  capital,  should  include 
contributions  and  distributions  to  and 
from  partners  or  limited  liability 
company  (LLC)  shareholders  when  the 
company  is  a  partnership  or  a  LLC. 
Schedule  IS-A,  data  item  6  is  a 
component  of  Schedule  IS-A,  data  item 
7,  Total  equity  at  end  of  current  period. 
Schedule  IS-A,  data  item  7  must  equal 
Schedule  BS,  data  item  18. g.  Total 
equity. 

Notes  to  the  Financial  Statements 

The  Federal  Reserve  proposes  to  add 
the  section,  Notes  to  the  Financial 
Statements,  to  allow  respondents  the 
opportunity  to  provide,  at  their  option, 
any  material  information  included  in 
specific  data  items  on  the  financial 
statements  that  the  parent  organization 
wishes  to  explain.  The  addition  of  this 
section  would  enable  the  Federal 
Reserve  to  automate  information  that 
respondents  may  want  to  report  as 
footnotes  to  various  reported  data  items 
and  provide  for  release  of  this 
information  to  the  public.  This  section 
is  currently  included  on  the  FR  Y-1 1 
and  FR  2314. 

5.  Report  title:  Consolidated  Report  of 
Condition  and  Income  for  Edge  and 
Agreement  Corporations. 

Agency  form  number:  FR  2886b. 

OMB  control  number:  7100-0086. 

Frequency:  Quarterly. 

Reporters:  Edge  and  agreement 
corporations. 

Annual  reporting  hours:  2,442. 

Estimated  average  hours  per  response: 
14.85  banking  corporations,  8.65 
investment  corporations. 

Number  of  respondents:  12  banking 
corporations,  50  investment 
corporations. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  602  and  625).  Schedules  RC-M 
and  RC-V  are  held  as  confidential 
pursuant  to  section  (b)(4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  mandatory  FR  2886b 
comprises  a  balance  sheet,  income 
statement,  two  schedules  reconciling 
changes  in  capital  and  reserve  accounts, 
and  ten  supporting  schedules,  and  it 
parallels  the  Consolidated  Reports  of 
Condition  and  Income  (Call  Report) 
(FFIEC  031  and  FFIEC  041;  OMB  No. 
7100-0036)  that  commercial  banks  file. 
The  Federal  Reserve  uses  the  data 
collected  on  the  FR  2886b  to  supervise 
Edge  corporations,  identify  present  and 
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potential  problems,  and  monitor  and 
develop  a  better  understanding  of 
activities  within  the  industry. 

Current  actions:  The  Federal  Reserve 
proposes  to  collect  certain  data  from  all 
organizations  that  choose,  under 
generally  accepted  accounting 
principles  (GAAP),  to  apply  a  fair  value 
option  to  one  or  more  financial 
instruments  and  one  or  more  classes  of 
servicing  assets  and  liabilities.  The 
Federal  Reserve  also  proposes  to  revise 
the  instructions  for  information 
collected  on  restructured  loans  and 
leases  consistent  with  proposed  changes 
to  the  Call  Report.  The  Federal  Reserve 
proposes  to  make  the  revisions  to  the  FR 
2886b  effective  as  of  March  31,  2008. 
These  proposed  revisions  are  not  related 
to  the  revisions  proposed  to  the  Call 
Report. 

Reporting  on  Fair  Value  Measurements 
and  the  Use  of  the  Fair  Value  Option 

On  September  15,  2006,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  157,  Fair  Value 
Measurements  (FAS  157),  which  is 
effective  for  entities  for  fiscal  years 
beginning  after  November  15,  2007.  The 
fair  value  measurements  standard 
provides  guidance  on  how  to  measure 
fair  value  and  describes  the  type  of 
inputs  used  to  measure  fair  value  based 
on  a  three-level  hierarchy  for  all  assets 
and  liabilities  that  are  re-measured  at 
fair  value  on  a  recurring  basis. 

On  February  15,  2007,  FASB  issued 
Statement  No.  159,  The  Fair  Value 
Option  for  Financial  Assets  and 
Financial  Liabilities  (FAS  159),  which  is 
effective  for  fiscal  years  beginning  after 
November  15,  2007.  The  FASB’s  Fair 
Value  Option  standard  allows  entities  to 
report  certain  financial  assets  and 
liabilities  at  fair  value  with  the  changes 
in  fair  value  included  in  earnings. 

FAS  159  can  be  applied  on  a  contract 
by  contract  basis.  Currently  there  is  no 
means  to  determine  to  what  extent  the 
reporting  entity  is  applying  this 
standard  and  the  basis  used  to  value 
assets  and  liabilities.  Therefore,  the 
Federal  Reserve  proposes  to  add  two 
new  memoranda  items  to  Schedule  RC, 
Balance  Sheet,  and  one  new 
memorandum  item  to  Schedule  RI, 


The  FASB’s  three-level  fair  value  hierarchy 
gives  the  highest  priority  to  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  (Level  1) 
and  the  lowest  priority  to  unobservable  inputs 
(Level  3).  Level  1  inputs  are  quoted  prices  in  active 
markets  for  identical  assets  or  liabilities  that  the 
reporting  Edge  corporation  has  the  ability  to  access 
at  the  measurement  date  (e.g.,  the  FR  2886b 
reporting  date).  Level  2  inputs  are  inputs  other  than 
quoted  prices  included  within  Level  1  that  are 
observable  for  the  asset  or  liability,  either  directly 
or  indirectly.  Level  3  inputs  are  unobservable 
inputs  for  the  asset  or  liability. 


Income  Statement,  that  would  be 
completed  by  Edge  corporations  that 
have  elected  to  account  for  financial 
instriunents  or  servicing  assets  and 
liabilities  on  the  books  of  the  reporting 
Edge  at  fair  value  under  a  fair  value 
option.  The  Federal  Reserve  proposes  to 
add  to  Schedule  RC,  Memorandum  item 
2,  Financial  assets  and  liabilities 
measured  at  fair  value,  collecting  data  in 
Memorandum  items  2. a.  Total  assets 
and  2.b,  Total  liabilities.  The  Federal 
Reserve  proposes  to  add  to  Schedule  RI, 
Memorandum  item  1 ,  Net  change  in  fair 
values  of  financial  instruments 
accounted  for  under  a  fair  value  option. 

Restructured  Mortgages 

Edge  corporations  currently  report 
information  on  the  amount  of  loans  in 
past  due  or  nonaccrual  status  whose 
terms  have  been  modified,  because  of  a 
deterioration  in  the  financial  condition 
of  the  borrower,  to  provide  for  a 
reduction  of  either  interest  or  principal, 
in  Schedule  RC-N,  Past  Due  and 
Nonaccrual  Loans,  Leases,  and  Other 
Assets,  Memorandum  item  1, 
Restructured  loans  and  leases.  However, 
the  instructions  advise  respondents  to 
exclude  restructured  loans  secured  by 
1-4  family  residential  properties  from 
this  memorandum  item. 

This  exclusion  was  incorporated  into 
the  reporting  instructions  because  the 
original  disclosure  requirements  for 
troubled  debt  restructurings  under 
GAAP  provided  that  creditors  need  not 
disclose  information  on  restructured 
real  estate  loans  secured  by  1-4  family 
residential  properties. However,  this 
exemption  from  disclosure  under  GAAP 
has  since  been  eliminated. 

Accordingly,  the  Federal  Reserve 
proposes  to  revise  the  instructions  for 
Schedule  RC-N,  Memorandum  item  1, 
to  include  restructured  loans  secured  by 
1-4  family  residential  properties  that 
are  past  due  30  days  or  more  or  in  ' 
nonaccrual  status. 

Reduction  to  the  Optional  15-Day 
Extension  for  Submission  of  Completed 
Reports 

Edge  corporations  file  the  FR  2886b 
within  thirty  days  of  the  quarter-end  as 
of  date  of  the  report.  However 
respondents  currently  have  the  option 
to  take  up  to  an  additional  fifteen 
calendar  days  to  submit  their  completed 
reports.  This  option  is  intended  to  be 
consistent  with  the  extended  filing 


*2  See  Financial  Accounting  Standard  Board 
Statement  No.  15,  Accounting  by  Debtors  and 
Creditors  for  Troubled  Debt  Restructurings,  footnote 
25. 

'3  See  Financial  Accounting  Standards  Board 
Statement  No.  114,  Accounting  by  Creditors  for 
Impairment  of  a  Loan,  paragraph  22(f). 


deadline  on  the  commercial  bank  Call 
Report  permitted  for  any  bank  that  has 
more  them  one  foreign  office  other  than 
a  shell  branch  or  an  international 
banking  facility  (IBF).  Prior  to  June  30, 
2004,  such  commercial  banks  could  take 
an  additional  fifteen  days  to  submit 
their  Call  Report.  However,  this  optional 
filing  extension  for  such  banks  was 
reduced  to  ten  days  effective  with  the 
June  30,  2004,  Call  Report,  and  further 
reduced  to  five  days  effective  with  the 
June  30,  2006,  Call  Report. 

The  Federal  Reserve  proposes  to 
reduce  the  optional  15-day  extension  for 
the  submission  of  completed  FR  2886b 
reports  to  an  optional  5-day  extension, 
consistent  with  that  afforded  to  banks 
filing  the  Call  Report  that  have  more 
than  one  foreign  office  other  than  a  shell 
branch  or  an  IBF.  This  change  would 
not  reflect  any  increase  in  burden  for 
Edge  corporations  that  are  subsidiaries 
of  commercial  banks  and  therefore  must 
already  be  reflected  in  the  consolidated 
Call  Report  within  the  35-day  deadline. 
Furthermore,  in  practice  no  FR  2886b 
respondent  has  requested  an  extension 
in  the  most  recent  quarterly  filings. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Reports: 

1.  Report  title:  Financial  Statements 
for  Bank  Holding  Companies.  ' 

Agency  form  number:  FR  Y-9ES  and 
FR  Y-9CS. 

OMB  control  number:  7100-0128. 

Frequency:  Quarterly  and  annually. 

Reporters:  Bank  holding  companies 
(BHCs). 

Annual  reporting  hours:  FR  Y-9ES: 

48;  FR  Y-0CS:  400. 

Estimated  average  hours  per  response: 
FR  Y-9ES:  30  minutes;  FR  Y-otS:  30 
minutes. 

Number  of  respondents:  FR  Y-9ES: 

96;  FR  Y-9CS:  200. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment,  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form,  pursuant  to  sections  (b)(4),  (b)(6) 
and  (b)(8)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  522(b)(4),  (b)(6)  and  (b)(8)). 

Abstract:  The  FR  Y-9ES  collects 
financial  information  from  employee 
stock  ownership  plans  that  are  also 
BHCs  on  their  benefit  plan  activities.  It 
consists  of  four  schedules:  Statement  of 
Changes  in  Net  Assets  Available  for 
Benefits,  Statement  of  Net^Assets 
Available  for  Benefits,  Memoranda,  and 
Notes  to  the  Financial  Statements.  The 
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FR  Y-9CS  is  a  supplemental  report  that 
may  be  utilized  to  collect  additional 
information  deemed  to  be  critical  and 
needed  in  an  expedited  manner  from 
BHCs.  The  items  of  information 
included  on  the  supplement  may 
change  as  needed. 

2.  Report  title:  Financial  Reports  of 
Foreign  Banking  Organizations. 

Agency  form  number:  FR  Y-7Q. 

OMB  control  number:  7100—0125. 

Frequency:  Quarterly  and  annually. 

Reporters:  Foreign  banking 
organizations  (FBOs). 

Annual  reporting  hours:  FR  Y-7Q 
(quarterly):  325;  FR  Y-7Q  (annual):  118. 

Estimated  average  hours  per  response: 
FR  Y-7Q  (quarterly):  1.25;  FR  Y-7Q 
(annual):  1.0. 

Number  of  respondents:  FR  Y-7Q 
(quarterly):  65;  FR  Y-7Q  (annual):  118. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c),  3106(c),  and  3108). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for 
information,  in  whole  or  in  part,  on  any 
of  the  reporting  forms  can  be  requested 
in  accordance  with  the  instructions  to 
the  form,  pursuant  to  sections  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
[5  U.S.C.  522(b)(4)  and  (b)(6)]. 

Abstract:  The  FR  Y-7Q  collects 
consohdated  regulatory  capital 
information  from  all  FBOs  either 
quarterly  or  annually.  FBOs  that  have 
effectively  elected  to  become  FHCs  file 
the  FR  Y-7Q  on  a  quarterly  basis.  All 
other  FBOs  (those  that  have  not  elected 
to  become  FHCs)  file  the  FR  Y-7Q 
annually. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5,  2007. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E7-21960  Filed  11-8-07;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  OP-1299] 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 

SUMMARY:  The  Board  has  approved  the 
private  sector  adjustment  factor  (PSAF) 
for  2008  of  $113.1  million  and  the  2008 
fee  schedules  for  Federal  Reserve  priced 
services  and  electronic  access.  These 
actions  were  taken  in  accordance  with 
the  requirements  of  the  Monetary 
Control  Act  of  1980,  which  requires 
that,  over  the  long  run,  fees  for  Federal 
Reserve  priced  services  be  established 
on  the  basis  of  all  direct  and  indirect 
costs,  including  the  PSAF.  The  Board 
has  also  approved  maintaining  the 
current  earnings  credit  rate  on  clearing 
balances. 

DATES:  The  new  fee  schedules  and 
earnings  credit  rate  become  effective 
January  2,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  regarding  the  fee  schedules: 
Jack  K.  Walton  II,  Associate  Director, 
(202/452-2660);  Jeffrey  S.H.  Yeganeh, 
Manager,  Retail  Payments,  (202/728- 
5801);  Edwin  J.  Lucio,  Senior  Financial 
Services  Analyst,  (202/736-5636), 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems.  For  questions 
regarding  the  PSAF  and  earnings  credits 
on  clearing  balances:  Gregory  L.  Evans, 
Assistant  Director,  (202/452-3945); 
Brenda  L.  Richards,  Manager,  Financial 
Accounting,  (202/452-2753);  or 
Jonathan  Senner,  Senior  Financial 
Analyst,  (202/452-2042),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  please  call  202/263-4869. 
Copies  of  the  2008  fee  schedules  for  the 
check  service  are  available  from  the 


Board,  the  Federal  Reserve  Banks,  or  the 
Reserve  Banks’  financial  services  Web 
site  at  http://www.frbservices.org. 

SUPPLEMENTARY  INFORMATION: 

I.  Private  Sector  Adjustment  Factor  and 
Priced  Services 

A.  Overview — Each  year,  as  required 
by  the  Monetary  Control  Act  of  1980, 
the  Reserve  Banks  set  fees  for  priced 
services  provided  to  depository 
institutions.  These  fees  are  set  to 
recover,  over  the  long  run,  all  direct  and 
indirect  costs  and  imputed  costs, 
including  financing  costs,  taxes,  and 
certain  other  expenses,  as  well  as  .the 
return  on  equity  (profit)  that  would  have 
been  earned  if  a  private  business  firm 
provided  the  services.  The  imputed 
costs  and  imputed  profit  are  collectively 
referred  to  as  the  PSAF.  Similarly, 
investment  income  is  imputed  and 
netted  with  related  direct  costs 
associated  with  clearing  balances  to 
estimate  net  income  on  clearing 
balances  (NICB).  From  1997  through 
2006,  the  Reserve  Banks  recovered  99.0 
percent  of  their  total  expenses 
(including  special  project  costs  and 
imputed  expenses)  and  targeted  after-tax 
profits  or  return  on  equity  (ROE)  for 
providing  priced  services.^ 

Table  1  summarizes  2006,  2007 
estimated,  and  2008  budgeted  cost 
recovery  rates  for  all  priced  services. 
Cost  recovery  is  estimated  to  be  101.5 
percent  in  2007  and  budgeted  to  be 
101.1  percent  in  2008.  The  check 
servnce  accounts  for  approximately  80 
percent  of  the  total  cost  of  priced 
services  and  thus  significantly 
influences  the  aggregate  cost  recovery 
rate.  The  electronic  services  (FedACH®, 
the  Fedwire®  Funds  Service  and 
National  Settlement  Service  (NSS),  and 
the  Fedwire®  Securities  Service) 
account  for  approximately  20  percent  of 
total  costs. 2 


Table  1.— Aggregate  Priced  Services  Pro  Forma  Cost  and  Revenue  Performance  “ 

[$  millions] 


- j 

Year 

1^- 

Revenue 

2^- 

Total 

expense 

3 

Net  income 
(ROE) 

[1-2] 

4d 

Target 

ROE 

5-^ 

Recovery 
rate  after 
target  ROE 
[1/(2+4)] 
(percent) 

2006  . 

2007  (estimate)  . 

1,031.2 

1,015.1 

875.5 

920.0 

155.7 

95.1 

-  72.0 

80.4 

108.8 
i  101.5 

’  The  ten-year  recovery  rate  is  based  upon  the  pro 
forma  income  statement  for  Federal  Reserve  priced 
services  published  in  the  Board’s  Annual  Report. 

Effective  December  31,  2006,  the  Reserve  Banks 
implemented  Financial  Accounting  Standards  No. 


158;  Employers’  Accounting  for  Defined  Benefit 
Pension  and  Other  Postretirement  Plans  (FAS  158), 
which  resulted  in  recognizing  a  reduction  in  equity 
related  to  the  priced  services’  benefit  plans. 
Including  this  reduction  in  equity  results  in  cost 


recovery  of  95.5  percent  for  the  ten-year  period. 
This  measure  of  long-run  cost  recovery  is  also 
published  in  the  Board’s  Annual  Report. 

^FedACH  and  Fedwire  are  registered 
servicemarks  of  the  Reserve  Banks. 
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Table  1.— Aggregate  Priced  Services  Pro  Forma  Costand  Revenue  Performance  ^ — Continued 

[$  millions] 


Year 

1b 

Revenue 

2‘' 

!  Total 

expense 

1 

3 

Net  income 
(ROE) 

[1-2] 

4d 

Target 

ROE 

5“ 

Recovery 
rate  after 
target  ROE 

1  [1/(2-h4)] 

1  (percent) 

2008  (budget)  . 

897.1 

821.3 

75.8 

66.5 

101.1 

“  Calculations  in  this  table  and  subsequent  pro  forma  cost  and  revenue  tables  may  be  affected  by  rounding.  | 

•’  Revenue  includes  net  income  on  clearing  balances.  Clearing  balances  are  assumed  to  be  invested  in  a  broad  portfolio  of  investments,  such  I 

as  short-term  Treasury  securities,  government  agency  securities,  commercial  paper,  long-term  corporate  bonds,  and  money  market  funds.  To  im-  j 

pute  income,  a  constant  spread  is  determined  from  the  historical  average  return  on  this  portfolio  and  applied  to  the  rate  used  to  determine  the  j 

cost  of  clearing  balances.  NICE  equals  the  imputed  income  from  these  investments  less  earnings  credits  granted  to  holders  of  clearing  balances. 

The  cost  of  earnings  credits  is  based  on  the  discounted  three-month  Treasury  bill  rate. 

‘'The  calculation  of  total  expense  includes  operating,  imputed,  and  other  expenses.  Imputed  and  other  expenses  include  taxes,  FDIC  insur¬ 
ance,  Board  of  Governors’  priced  services  expenses,  the  cost  of  float,  and  interest  on  imputed  debt,  if  any.  Credits  or  debits  related  to  the  ac¬ 
counting  for  pensions  under  FAS  87  are  also  included. 

Target  ROE  is  the  after-tax  ROE  included  in  the  PSAF. 

=  The  recovery  rates  in  this  and  subsequent  tables  do  not  reflect  the  unamortized  gains  or  losses  that  must  be  recognized  in  accordance  with 
FAS  158.  Including  these  gains  or  losses,  the  recovery  rate  would  have  been  79.9  percent  for  2006  and  is  estimated  to  be  103.0  percent  for 
2007.  Future  gains  or  losses,  and  their  effect  on  cost  recovery,  cannot  be  projected. 


Table  2  presents  an  overview  of  the  and  2008  budgeted  cost  recovery 
2006,  2007  budgeted,  2007  estimated,  performance  by  priced  service. 

Table  2.— Priced  Services  Cost  Recovery 

[percent] 


Priced  service 

2006 

2007 

Budget  | 

2007 

Estimate 

2008 

Budget" 

All  services . 

108.8 

101.9 

101.5 

101.1 

Check  . 

109.3 

101.8 

100.4 

100.3 

FedACH  . 

104.3 

102.5 

105.8 

I  102.0 

Fedwire  Funds  and  NSS  . 

111.4 

102.5 

107.0 

105.5 

Fedwire  Securities  . 

104.5 

101.9 

103.5 

!  105.0 

“2008  budget  figures  reflect  the  latest  data  from  the  Reserve  Banks.  The  Reserve  Banks  will  transmit  final  budget  data  to  the  Board  in  Novem¬ 
ber  2007,  for  Board  consideration  in  December  2007. 


1.  2007  Estimated  Performance — The 
Reserve  Banks  estimate  that  they  will 
recover  101.5  percent  of  the  costs  of 
providing  priced  services,  including 
imputed  expenses  and  targeted  ROE, 
compared  with  a  budgeted  recovery  rate 
of  101.9  percent,  as  shown  in  table  2. 
The  Reserve  Banks  estimate  that  they 
will  again  exceed  $1  billion  in  revenue 
and  that  all  services  will  achieve  full 
cost  recovery.  The  Reserve  Banks  also 
estimate  that  they  will  fully  recover 
actual  and  imputed  expenses  and  earn 
net  income  of  $95.1  million,  compared 
with  the  target  of  $80.4  million.  The 
greater-than-targeted  net  income  is 
largely  driven  by  the  performance  of  the 
check  service,  which  had  greater-than- 
expected  volumes  of  paper  return  items 
and  Check  21  substitute  checks. 

The  Reserve  Banks  have  continued 
their  efforts  to  downsize  their  paper 
check  processing  infrastructure  as  paper 
check  volumes  continue  to  decline 
nationwide.  The  Reserve  Banks  have 
already  reduced  the  number  of  sites  at 
which  they  process  checks  from  forty- 
five  in  2003  to  nineteen  in  2007  and 


have  announced  that  they  will 
consolidate  to  four  check  processing 
offices  by  early  2011.  These  check 
restructuring  efforts  have  helped  the 
Reserve  Banks  to  maintain  full  cost 
recovery  by  reducing  costs  in  line  with 
the  decline  in  revenues  associated  with 
paper  check  processing. 

2.  2008  Private  Sector  Adjustment 
Factor — The  2008  PSAF  for  Reserve 
Bank  priced  services  is  $113.1  million. 
This  amount  represents  a  decrease  of 
$19.4  million  from  the  2007  PSAF  of 
$132.5  million.  This  reduction  is 
primarily  the  result  of  decreases  in  both 
the  amount  of  imputed  equity  and  in  the 
cost  of  equity. 

3.  2008  Projected  Performance — The 
Reserve  Banks  project  a  priced  services 
cost  recovery  rate  of  101.1  percent  in 
2008.  The  2008  fees  for  priced  services 
are  projected  to  result  in  a  net  income 
of  $75.8  million  compared  with  the 
target  of  $66.5  million.  The  major  risks 
to  the  Reserve  Banks’ ability  to  achieve 
their  budgeted  targets  are  higher-than- 
expected  declines  in  paper  check 
volume  as  well  as  increased  competition 


from  correspondent  banks  and  other 
service  providers.  Other  risks  include 
lower-than-expected  electronic 
payments  volumes,  and  costs  associated 
with  unanticipated  problems  with  check 
office  restructurings  or  technological 
upgrades.  In  light  of  these  risks,  the 
Reserve  Banks  will  continue  to  refine 
their  business  and  operational  strategies 
to  improve  efficiency  and  reduce  costs 
and  excess  capacity.  These  efforts 
should  position  the  Reserve  Banks  to 
achieve  their  financial  and  other 
payment  system  objectives  and  statutory 
requirements  over  the  long  run. 

4.  2008  Pricing — The  following 
summarizes  the  Reserve  Banks’  changes 
in  fee  schedules  for  priced  services  in 
2008: 

Check 

•  The  Reserve  Banks  will  raise  the 
fees  for  paper  forward  collection  check 
products  12.1  percent,  paper  return 
check  products  12.5  percent,  and  payor 
bank  check  products  13.8  percent. 

•  The  Reserve  Banks  will  decrease 
Check  21  fees  for  FedForward  products 
delivered  to  electronic  endpoints  3.2 
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percent  and  increase  Check  21.  fees  for 
FedForward  products  delivered  to 
substitute  check  endpoints  10.3  percent. 
The  Reserve  Banks  also  will  increase  the 
FedReceipt  Forward  deposit  discount  by 
$0,001  for  each  check  presented  through 
FedReceipt  products. 

•  With  the  2008  fee  changes,  the  price 
index  for  the  check  service  will  have 
increased  75.4  percent  since  1998. 

FedACH 

•  The  Reserve  Banks  will  eliminate 
the  input  file  processing  fee. 

•  With  the  2008  fee  change,  the  price 
index  for  the  FedACH  service  will  have 
decreased  61.7  percent  since  1998. 


Fedwire  Funds  and  National  Settlement 

•  The  Reserve  Banks  will  decrease 
the  online  transfer  fee  by  three  cents  in 
the  highest-priced  tier,  two  cents  in  the 
midpriced  tier,  and  one  cent  in  the 
lowest-priced  tier  and  increase  the 
volume  thresholds  for  each  tier. 

•  With  the  2008  fee  changes,  the  price 
index  for  the  Fedwire  Funds  and 
National  Settlement  Services  will  have 
decreased  51.6  percent  since  1998. 

Fedwire  Securities 

•  The  Reserve  Banks  will  not  change 
prices. 

•  The  price  index  for  the  Fedwire 
Securities  Service  will  have  decreased 
44.4  percent  since  1998. 

5.  2008  Price  Index — Figure  1 
compares  indexes  of  fees  for  the  Reserve 


Banks’  priced  services  with  the  GDP 
price  index.  Compared  with  the  price 
index  for  2007,  the  price  index  for  all 
Reserve  Bank  priced  services  is 
projected  to  increase  2.7  percent  in 
2008.  The  price  index  for  electronic 
payment  services  is  projected  to 
decrease  8.3  percent  in  2008.  The  price 
index  for  paper  check  services  is 
projected  to  increase  11.7  percent  in 
2008.  This  increase  mainly  reflects  the 
Reserve  Banks’  continued  efforts  to 
encourage  a  shift  from  paper  check 
services  to  Check  21  products.  For  the 
period  1998  to  2008,  the  price  index  for 
all  priced  services  is  expected  to 
increase  by  35.4  percent.  In  comparison, 
from  1998  through  2007,  the  GDP  price 
index  increased  24.3  percent. 

BILLING  CODE  6210-01-P 
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levels  of  debt  and  equity  to  impute  and 
then  applying  the  applicable  financing 
rates.  In  this  process,  a  pro  forma 
balance  sheet  using  estimated  assets  and 
liabilities  associated  with  the  Reserve 
Banks’  priced  services  is  developed,  and 
the  remaining  elements  that  would  exist 
if  these  priced  services  were  provided 
by  a  private  business  firm  are  imputed. 
The  same  generally  accepted  accounting 
principles  that  apply  to  commercial- 
entity  financial  statements  also  apply  to 
the  relevant  elements  in  the  priced 
services  pro  forma  financial  statements. 

The  portion  of  Federal  Reserve  assets 
that  will  be  used  to  provide  priced 
services  during  the  coming  year  is 
determined  using  information  on  actual 
assets  and  projected  disposals  and 
acquisitions.  The  priced  portion  of  these 
assets  is  determined  based  on  the 
allocation  of  the  related  depreciation 
expense.  The  priced  portion  of  actual 
Federal  Reserve  liabilities  consists  of 
balances  held  by  Reserve  Banks  for 
clearing  priced-services  transactions 
(clearing  balances),  and  other  liabilities 
such  as  accounts  payable  and  accrued 
expenses. 

Long-term  debt  is  imputed  only  when 
core  clearing  balances,  long-term 
liabilities,  and  equity  are  not  sufficient 
to  fund  long-term  assets  or  if  the  interest 
rate  risk  sensitivity  analysis,  which 
measures  the  interest  rate  effect  of  the 
difference  between  interest  rate 
sensitive  assets  and  liabilities,  indicates 
that  a  200  basis  point  change  in  interest 
rates  would  change  cost  recovery  by 
more  than  two  percentage  points.^ 
Short-term  debt  is  imputed  only  when 
short-term  liabilities  and  clearing 
balances  not  used  to  finance  long-term 
assets  are  insufficient  to  fund  short-term 
assets.  Imputed  equity  meets  the  FDIC 
requirements  for  a  well-capitalized 
depositor}'  institution  for  insurance 
premium  purposes  and  represents  the 
market  capitalization,  or  shareholder 
value,  for  Reserve  Bank  priced  services.'* 


3  A  portion  of  clearing  balances  is  used  as  a 
funding  source  for  priced-services  assets.  Long-term 
assets  are  partially  funded  from  core  clearing 
balances,  which  are  currently  $4  billion.  Core 
clearing  balances  are  considered  the  portion  of  the 
balances  that  has  remained  stable  over  time  without 
regard  to  the  magnitude  of  actual  clearing  balances. 

•'The  FDIC  requirements  for  a  well-capitalized 
depository  institution  are  (1)  a  ratio  of  total  capital 
to  risk-weighted  assets  of  10  percent  or  greater,  (2) 
a  ratio  of  Tier  1  capital  to  risk-weighted  assets  of 
6  percent  or  greater,  and  (3)  a  leverage  ratio  of  Tier 
1  capital  to  total  assets  of  5  percent  or  greater.  The 
priced  services  balance  sheet  has  no  components  of 
Tier  1  or  total  capital'other  than  equity;  therefore, 
requirements  1  and  2  are  essentially  the  same 
measurement. 

As  used  in  this  context,  the  term  “shareholder” 
does  not  refer  to  the  actual  member  banks  of  the 
Federal  Reserve  System,  but  rather  to  the  implied 
shareholders  who  would  have  an  ownership 


The  equity  financing  rate  is  the  target 
ROE  rate  produced  by  the  capital  asset 
pricing  model  (CAPM),  In  the  CAPM, 
the  required  rate  of  return  on  a  firm’s 
equity  is  equal  to  the  return  on  a  risk¬ 
free  asset  plus  a  risk  premium.  To 
implement  the  CAPM,  the  risk-free  rate  . 
is  based  on  the  three-month  Treasury 
bill;  the  beta  is  assumed  to  equal  1.0, 
which  approximates  the  risk  of  the 
market  as  a  whole;  and  the  monthly 
returns  in  excess  of  the  risk-free  rate 
over  the  most  recent  40  years  are  used 
as  the  market  risk  premium.  The 
resulting  ROE  influences  the  dollar  level 
of  the  PSAF  because  this  is  the  return 
a  shareholder  would  expect  in  order  to 
invest  in  a  private  business  firm. 

For  simplicity,  given  that  federal 
corporate  income  tax  rates  are 
graduated,  state  income  tax  rates  vary, 
and  various  credits  and  deductions  can 
apply,  an  actual  income  tax  expense  is 
not  calculated  for  Reserve  Bank  priced 
services.  Instead,  the  Board  targets  a 
pretax  ROE  that  would  provide 
sufficient  income  to  fulfill  its  income 
tax  obligations. 5  To  the  extent  that 
actual  performance  results  are  greater  or 
less  than  the  targeted  ROE,  income  taxes 
are  adjusted  using  an  imputed  income 
tax  rate.  Because  the  Reserve  Banks 
provide  similar  services  through  their 
correspondent  banking  activities, 
including  payment  and  settlement 
services,  and  the  amount  of  imputed 
equity  meets  the  FDIC  requirements  for 
a  well-capitalized  depository 
institution,  the  imputed  income  tax  rate 
is  the  median  of  the  rates  paid  by  the 
top  fifty  bank  holding  companies 
(BHCs)  based  on  deposit  balances  over 
the  past  five  years  adjusted  to  the  extent 
that  they  invested  in  tax-free  municipal 
bonds. 

The  PSAF  also  includes  the  estimated 
priced-services-related  expenses  of  the 
Board  of  Governors  and  imputed  sales 
taxes  based  on  Reserve  Bank  estimated 
expenditures.  An  assessment  for  FDIC 
insurance,  when  required,  is  imputed 
based  on  current  FDIC  rates  and 
projected  clearing  balances  held  with 
the  Reserve  Banks. 

1.  Net  Income  on  Clearing  Balances — 
The  NICB  calculation  is  performed  each 
year  along  with  the  PSAF  calculation 
and  is  based  on  the  assumption  that  the 
Reserve  Banks  invest  clearing  balances 
net  of  imputed  reserve  requirements  and 
balances  used  to  finance  priced-services 
assets.  Using  these  net  clearing  balance 
levels,  the  Reserve  Banks  impute  a 
constant  spread,  determined  by  the 


interest  if  the  Reserve  Banks’  priced  services  were 
provided  by  a  private  firm. 

^  Other  taxes,  such  as  sales  taxes,  are  included  in 
priced-services  actual  or  imputed  costs. 


return  on  a  portfolio  of  investments, 
over  the  three-month  Treasury  bill  rate,** 
The  calculation  also  involves 
determining  the  priced-services  cost  of 
earnings  credits  (amounts  available  to 
offset  serv’ice  fees)  on  contracted 
clearing  balances  held,  net  of  expired 
earnings  credits,  based  on  a  discounted 
Treasury  bill  rate.  Rates  and  clearing 
balance  levels  used  in  the  NICB  estimate 
are  based  on  the  most  recent  rates  and 
clearing  balance  levels,^  Because 
clearing  balances  are  beld  for  clearing 
priced-services  transactions  or  offsetting 
priced-services  fees,  they  are  directly 
related  to  priced-services.  The  net 
earnings  or  expense  attributed  to  the 
investments  and  the  cost  associated 
with  holding  clearing  balances, 
therefore,  are  considered  net  income  for 
priced-services, 

2,  Analysis  of  the  2008  PSAF — The 
decrease  in  the  2008  PSAF  is  primarily 
due  to  an  overall  reduction  in  imputed 
equity  and  a  slight  decrease  in  the 
required  ROE  result  provided  by  the 
CAPM, 

Estimated  2008  Federal  Reserve 
assets,  reflected  in  table  3,  have 
decreased  $2,279.8  million,  mainly  due 
to  a  decline  in  items  in  process  of 
collection  of  $1,977.2  million.  This 
reduction  largely  stems  from  the 
accelerated  collection  of  items 
processed  in  the  Check  21  environment. 

As  shown  in  table  4,  the  portion  of 
assets  financed  with  clearing  balances 
has  increased.  Short-term  assets  funded 
with  clearing  balances  total  $4.2 
million.  This  figure  represents  a  $6.0 
million  decline  from  the  short-term 
assets  funded  in  2007,  a  decrease  that 
results  from  the  reduction  in  estimated 
short-term  receivables.  The  amount  of 
core  clearing  balances  used  to  fund 
long-term  assets  bas  increased  $68.5 
million  primarily  because  of  an  increase 
in  long-term  assets  and  a  lower  amount 
of  imputed  equity,  which  also  is  used  to 
fund  long-term  assets. 

As  previously  mentioned,  clearing 
balances  are  available  as  a  funding 
source  for  priced-services  assets.  "Table 
4  shows  that  $72.7  million  in  clearing 
balances  is  used  to  fund  priced-services 

“The  investment  portfolio  is  composed  of 
investments  comparable  to  a  BflC’s  investment 
holdings,  such  as  short-term  Treasury  securities, 
government  agency  securities,  commercial  paper, 
long-term  corporate  bonds,  and  money  market 
funds.  See  table  7  for  the  investments  imputed  in 
2008. 

NICB  is  projected  to  be  $125.8  million  for  2008 
using  a  constant  spread  of  26  basis  points  over  the 
tlnee-month  Treasury  bill  rate  and  applying  this 
rate  to  the  clearing  balance  levels  used  in  the  2008 
pricing  process.  The  2007  NICB  estimate  is  $135.7 
million. 

^  July  2007  rates  and  balances  were  used  to 
project  2008  NICB. 
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assets  in  2008.  The  interest  rate 
sensitivity  analysis  in  table  5  indicates 
that  a  200  basis  point  decrease  in 
interest  rates  affects  the  ratio  of  rate- 
sensitive  assets  to  rate-sensitive 
liabilities  and  decreases-  cost  recovery 
by  1.5  percentage  points,  while  an 
increase  of  200  basis  points  in  interest 
rates  increases  cost  recovery  by  1.4 
percentage  points.  The  established 
threshold  for  a  change  in  cost  recovery 
is  two  percentage  points;  therefore, 
interest  rate  risk  associated  with  using 
these  balances  is  within  acceptable 
levels  and  no  long-term  debt  is  imputed. 

As  shown  in  table  3,  the  amount  of 
equity  imputed  for  the  2008  PSAF  is 
$628.9  million,  a  decrease  of  $114.0 


million  from  the  imputed  equity  for 
2007.  In  accordance  with  FAS  158,  this 
amount  includes  an  accumulated  other 
comprehensive  loss  of  $328.4  million. 
The  capital  to  total  assets  ratio  and  the 
capital  to  risk-weighted  assets  ratio  both 
meet  or  exceed  the  regulatory 
requirements  for  a  well-capitalized 
depository  institution.  Equity  is  based 
on  5  percent  of  total  assets,  and  capital 
to  risk-weighted  assets  is  10.1  percent.” 
Following  the  final  FDIC  regulations 
regarding  the  assessment  of  insurance 
premiums,  the  Reserve  Banks  imputed  a 
one-time  priced  services  assessment 
credit  of  $16.6  million.  In  2007,  this 
imputed  credit  fully  offset  the  imputed 
assessment  for  the  priced  services.  For 


2008,  the  net  FDIC  assessment  is 
imputed  at  $0.4  million.” 

Table  6  shows  the  imputed  PSAF 
elements,  the  pretax  ROE,  and  other 
required  PSAF  costs  for  2007  and  2008. 
The  $20.7  million  decrease  in  ROE  is 
primarily  caused  by  a  lower  amount  of 
imputed  equity  and  a  slight  decrease  in 
the  risk-free  rate  of  return.  Sales  taxes 
increased  from  $8.5  million  in  2007  to 
$8.9  million  in  2008.  The  effective 
income  tax  rate  used  in  2008  decreased 
to  31.2  percent  from  31.5  percent  in 
2007.  The  priced-services  portion  of  the 
Board’s  expenses  increased  $0.5  million 
from  $6.7  million  in  2007  to  $7.2 
million  in  2008. 


Table  3.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars — projected  average  for  year] 


Short-term  assets: 

Imputed  reserve  requirement  on  clearing  balances . 

Receivables  . 

Materials  and  supplies . 

Prepaid  expenses . 

Items  in  process  of  collection  . 

Total  short-term  assets  . 

Imputed  investments . 

Long-term  assets: 

Premises’’  . 

Furniture  and  equipment  . 

Leasehold  improvements  and  long-term  prepayments 

Prepaid  pension  costs  . 

Deferred  tax  asset  . 

Total  long-term  assets . 

Total  assets . 

Short-term  liabilities: 

Clearing  balances . 

Deferred  credit  items’”  . 

Short-term  payables  . 

Total  short-term  liabilities  . 

Long-term  liabilities:’® 

Postemployment/postretirement  benefits  liability  . 

Total  liabilities . 

Equity ’3  . 

Total  liabilities  and  equity . . 


2008 

2007 

Change 

$799.7 

$823.4  1 

$(23.7) 

64.3 

70.1 

(5.8) 

2.0 

1.1 

0.9 

29.3 

30.2 

(0.9) 

3,411.7 

5,388.9 

(1,977.2) 

4,307.0 

6,313.7 

(2,006.7) 

7,124.5 

7,444.5 

(320.0) 

393.9 

395.2 

(1-3) 

131.0 

138.7  j 

(7.7) 

86.7 

56.6 

30.1 

384.2 

349.1 

35.1 

150.0 

159.3 

(9.3) 

1,145.8 

1,098.9 

46.9 

12,577.3 

14,857.1 

(2,279.8) 

7,683.9 

8,322.7 

(638.8) 

3,724.7 

5,300.3 

(1,575.6) 

91.4 

91.2 

0.2 

1 1 ,500.0 

13,714.2 

(2,214.2) 

448.4 

48.4 

1 1 ,948.4 

14,114.2 

(2,165.8) 

628.9 

742.9 

(114.0) 

12,577.3 

14,857.1 

(2,279.8) 

1 


± 


’”  Represents  float  that  is  directly  estimated  at  the  service  level. 

”  Includes  the  allocation  of  Board  of  Governors  assets  to  priced  services  of  $1.2  million  for  2008  and  2007. 

’®No  debt  is  imputed  because  clearing  balances  are  a  funding  source. 

’3  Includes  an  accumulated  other  comprehensive  loss  of  $361.0  million  for  2007,  which  was  reduced  to  $328.4  million  for  2008  to  reflect  the 
ongoing  amortization  of  the  accumulated  loss  in  accordance  with  FAS  158.  Future  gains  or  losses,  and  their  effects  on  the  pro  forma  balance 
sheet,  cannot  be  projected. 


BILLING  CODE  6210-01 -P 


®  In  December  2006,  bank  regulators  (the  Board  of 
Governors  of  the  Federal  Reserve  System,  the  FDIC, 
the  Office  of  the  Comptroller  of  the  Currency,  and 
the  Office  of  Thrift  Supervision)  announced  an 
interim  ruling  that  excludes  FAS  158-related 
accumulated  other  comprehensive  income  or  losses 


from  the  calculation  of  regulatory  capital.  The 
Reserve  Banks,  however,  elected  to  impute  total 
equity  at  5  percent  of  assets,  as  indicated  above, 
until  the  regulators  announce  a  final  ruling. 

^Per  FDIC  rules,  any  remaining  portion  of  the 
one-time  assessment  credit  can  offset  up  to  90 


percent  of  the  assessment  amount  in  subsequent 
years.  For  2008,  90  percent  of  the  total  imputed 
assessment  of  $4.1  million  was  offset  by  the 
remaining  assessment  credit,  resulting  in  a  net 
assessment  of  $0.4  million. 
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Table  4 

Portion  of  Clearing  Balances  Used 
to  Fund  Priced-Services  Assets 
(millions  of  dollars) 


A.  Short-term  asset  financing 

Short-term  assets  to  be  financed: 
Receivables 
Materials  and  supplies 
Prepaid  expenses 

Total  short-term  assets  to  be  financed 

Short-term  funding  sources: 
Short-term  payables 

Portion  of  short-term  assets 
with  clearing  balances''* 

B.  Long-term  asset  financing 

Long-term  assets  to  be  financed: 
Premises 

Furniture  and  equipment 
Leasehold  improvements  and 
long-term  prepayments 
Prepaid  pension  costs 
Deferred  tax  asset 

Total  long-term  assets  to  be  financed 

Long-term  funding  sources: 

Postemployment/postretirement 
benefits  liability 
Imputed  equity’^ 

Total  long-term  funding  sources 


2008  2007 


$ 

64.3 

$ 

70.1 

2.0 

1.1 

29.3 

30.2 

$ 

95.6 

$ 

101.4 

$ 

91.4 

$ 

91.2 

$  4.2 


$ 

393.9 

$ 

395.2 

131.0 

138.7 

86.7 

56.6 

384.2 

349.1 

150.0 

159.3 

$ 

1,145.8 

T" 

1,098.9 

$ 

448.4 

$ 

400.0 

628.9 

742.9 

$ 

1,077.3 

“$■ 

1,142.9 

$ 


10.2 


Portion  of  long-term  assets  funded 

with  core  clearing  balances*'*  $  68.5  $  0.0 

C.  Total  clearing  balances  used  for  funding  _  _ 

priced-services  assets  $  72.7  $  10.2 


Clearing  balances  shown  in  table  3  are  available  for  financing  priced-services  assets.  Using  these  balances  reduces  the  amount 
available  for  investment  in  the  NICB  calculation.  Long-term  assets  are  financed  with  long-term  liabilities,  equity,  and  core 
clearing  balances;  a  total  of  $4  billion  in  clearing  balances  is  available  for  this  purpose.  Short-term  assets  are  financed  with 
short-term  payables  and  clearing  balances  not  used  to  finance  long-term  assets.  No  short-  or  long-term  debt  is  imputed. 

See  table  6  for  calculation  of  required  imputed  equity  amount. 
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Table  5.— 2008  Interest  Rate  Sensitivity  Analysis 

[Millions  of  dollars] 


I  Rate 

sensitive 

_ I _ 

Rate 

insensitive 

Total 

Assets: 

Imputed  reserve  requirement  on  clearing  balances . 

$799.7 

$799.7 

7,124.5 

64.3 
2.0 

29.3 

3.411.7 

1.145.8 

Imputed  investments  . 

$7,124.5 

Receivables  . 

64.3 
2.0 

29.3 

3.724.7 

1.145.8 

Materials  and  supplies . 

Prepaid  expenses . 

Items  in  process  of  collection  . 

Long-term  assets . 

(313.0) 

Total  assets  . 

■ 

Liabilities: 

Clearing  balances  . 

Deferred  credit  items  . 

6,811.5 

5,765.8 

12,577.3 

5,851.6 

1,832.3 

3,724.7 

91.4 

448.4 

7,683.9 

3,724.7 

91.4 

448.4 

Short-term  payables  . i . 

Long-term  liabilities . . . 

Total  liabilities . 

5,851.6 

6,096.8 

1 1 ,948.4 

200  basis 
point  decrease 
in  rates 

200  basis 
point  increase 
in  rates 

Rate  change  results: 

Asset  yield  ($6,81 1  -5  x  rate  change)  . . 

Liability  cost  ($5,851 .6  x  rate  change) . 

Effect  of  200  basis  point  change  . 

2008  budgeted  revenue  . 

Effect  of  change  . 

Revenue  adjusted  for  effect  of  interest  rate  change 

2008  budgeted  total  expenses . . 

2008  budgeted  PSAF  . . 

Tax  effect  of  interest  rate  change  ($  change  x  31.2%)  .. 

Total  recovery  amounts . 

Recovery  rate  before  interest  rate  change  . 

Recovery  rate  after  interest  rate  change  . 

Effect  of  interest  rate  change  on  cost  recovery  . 


(136.2) 

136.2 

(117.0) 

117.0 

(19.2) 

19.2 

897.1 

897.1 

(19.2) 

19.2 

877.9 

916.3 

770.5 

770.5 

117.3 

117.3 

(6.0) 

6.0 

881.8 

893.8 

101.1% 

101.1% 

99.6% 

102.5% 

(1.5)% 

1 .4% 

’®The  interest  rate  sensitivity  analysis  evaluates  the  level  of  interest  rate  risk  presented  by  the  difference  between  rate-sensitive  assets  and 
rate-sensitive  liabilities.  The  analysis  reviews  the  ratio  of  rate-sensitive  assets  to  rate-sensitive  liabilities  and  the  effect  on  cost  recovery  of  a 
change  in  interest  rates  of  up  to  200  basis  points. 

i^The  amount  designated  as  rate-sensitive  represents  items  collected  prior  to  providing  credit  according  to  established  availability  schedules. 

’®The  amount  designated  as  rate-insensitive  represents  clearing  balances  on  which  earnings  credits  are  not  paid. 

The  effect  of  a  potential  change  in  rates  is  less  than  a  two  percentage  point  change  in  cost  recovery;  therefore,  no  long-term  debt  is  imputed 
for  2008. 


V 
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Table  6 

Derivation  of  the  2008  and  2007  PSAF 

(millions  of  dollars) 

2008 

2007 

A.  Imputed  elements 

Short-term  debt^® 

$  0.0 

$  0.0 

Long-term  debt^’ 

0.0 

0.0 

Equity 

Total  assets  from  table  3 

$  12,577.3 

$  14,857.1 

Required  capital  ratio^^ 

5% 

5% 

Total  equity 

$  628.9 

$  742.9 

1 

B.  Cost  of  capital 

1.  Financing  rates/costs 

Short-term  debt 

N/A 

N/A 

Long-term  debt 

N/A 

N/A 

Pretax  return  on  equity 

15.4% 

15.8% 

2.  Elements  of  capital  costs 

• 

Short-term  debt 

$ 

0.0 

$ 

0.0  1 

Long-term  debt 

0.0 

0.0  1 

Equity^ 

$  628.9  xl5.4%  = 

96.6  $  742.9  xl5.8%  = 

117.3  1 

$ 

96.6 

$ 

117.3  1 

C.  Other  required  PSAF  costs 

Sales  taxes 

$  8.9 

$  8.5 

FDIC  Assessment 

0.4 

0.0 

Board  of  Governors  expenses 

7.2 

6.7 

16.5 

15.2 

D.  Total  PSAF 

$ 

113.1 

$ 

132.5 

As  a  percent  of  assets 

0.9% 

0.9% 

As  a  percent  of  expenses^'* 

14.9% 

16.3%  I 

E.  Tax  rates 

31.2% 

31.5% 

“  No  short-term  debt  is  imputed  because  clearing  balances  arc  a  funding  source  for  those  assets  that  are  not  financed  with  short- 

« 

1  term  payables. 

No  long-term  debt  is  imputed  because  core  clearing  balances  are  a  funding  source. 

“  Based  on  the  regulatory  requirements  for  a  well-capitalized  institution  for  the  purpose  of  assessing  insurance  premiums. 

“  The  2008  ROE  is  equal  to  a  risk-free  rate  plus  a  risk  premium  (beta  *  market  risk  premium).  The  2008  after-tax  CAPM  ROE 

1  is  calculated  as  5.04%  +  (1  *  5.53%)  = 

10.57%.  Using  a  tax  rate  of  31.2%,  the  after-tax  ROE  is  converted  into  a  pretax  ROE, 

1  which  results  in  a  pretax  ROE  of  ( 1 0.57%  /  ( 1  -3 1 .2%))  =  1 5.4%. 

1 

1 

BILLING  CODE  621 0-01 -C 

i 

1 

i 

! 
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Table  7.— Computation  of  2008  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars] 


Imputed  reserve  requirement  on  clearing  balances . 

Imputed  investments: 

1-year  Treasury  note^sss . 

Commercial  paper  (3-month)  25 . 

GNMA  mutual  fund  27  . 

Total  imputed  investments  . 

Receivables  . 

Materials  and  supplies . 

Prepaid  expenses  . 

Items  in  process  of  collection  . 

Premises  . 

Furniture  and  equipment  . 

Leasehold  improvements  and  long-term  prepayments 

Prepaid  pension  costs  . 

Deferred  tax  asset  . 

Total . 

Imputed  equity  for  2008  . 

Capital  to  risk-weighted  assets . 

Capital  to  total  assets  . . . .... 

25 The  imputed  investments  are  assumed  to  be  similar  to  those  for  which  rates  are  available  on  the  Federal  Reserve’s  H.15  statistical  release, 
which  can  be  located  at  http://www.federalreserve.gov/releases/h15/data.htm. 

26  Includes  estimated  amounts  arising  from  the  collection  of  items  prior  to  providing  credit  according  to  established  availability  schedules. 
These  amounts  are  assumed  to  be  invested  in  a  short-term  Treasury  security. 

27  The  imputed  mutual  fund  investment  is  based  on  Vanguard’s  GNMA  Fund  Investor  Shares  fund,  which  was  chosen  based  on  the  investment 
strategies  articulated  in  its  prospectuses.  The  fund  returns  can  be  located  at  https://persor>al.vanguard.com/VGApp/hnw/FundsByType. 

C.  Earnings  Credits  on  Clearing  Act,  to  facilitate  access  to  Federal  Treasury  bills  in  the  secondary  market. 

Balances — The  Reserve  Banks  will  Reserve  priced  services  by  institutions  Earnings  credits,  which  are  calculated 

maintain  the  current  rate  of  80  percent  that  did  not  have  sufficient  reserve  monthly,  can  be  used  only  to  offset 

of  the  three-month  Treasury  bill  rate  to  balances  to  support  the  settlement  of  charges  for  priced  services  and  expire  if 

calculate  earnings  credits  on  clearing  their  payment  tr.ansactions.  The  not  used  within  one  year.29 

balances. 2«  earnings  credit  calculation  uses  a  D.  Check  Service — Table  8  shows  the 

Clearing  balances  were  introduced  in  percentage  discount  on  a  rolling  2006,  2007  estimated,  and  2008 

1981,  as  part  of  the  Board’s  thirteen-week  average  of  the  annualized  budgeted  cost  recovery  performance  for 

implementation  of  the  Monetary  Control  coupon  equivalent  yield  of  three-month  the  commercial  check  service. 


7®  Two  adjustments  are  applied  to  the  earnings 
credit  rate  so  that  the  return  on  clearing  balances 
at  the  Federal  Reserve  is  comparable  to  what  the 
depository  institution  (DI)  would  have  earned  had 
it  maintained  the  same  balances  at  a  private-sector 
correspondent.  The  "imputed  reserve  requirement” 
adjustment  is  made  because  a  private-sector 
correspondent  would  be  required  to  hold  reserves 
against  the  respondent’s  balance  with  it.  As  a  result, 
the  correspondent  would  reduce  the  balance  on 
which  it  would  base  earnings  credits  for  the 
respondent  because  it  would  be  required  to  hold  a 
portion,  determined  by  its  marginal  reserve  ratio,  in 
the  form  of  non-interest-bearing  reserves.  For 
example,  if  a  DI  held  $1  million  in  clearing  balances 
with  a  correspondent  bank  and  the  correspondent 
had  a  marginal  reserve  ratio  of  10  percent,  then  the 
correspondent  bank  would  be  required  to  hold 
$100,000  in  reserves,  and  it  would  typically  grant 
credits  to  the  respondent  based  on  90  percent  of  the 


balance,  or  $900,000.  This  adjustment  imputes  a 
marginal  reserve  ratio  of  10  percent  to  the  Reserve 
Banks. 

The  “marginal  reserve  requirement”  adjustment 
accounts  for  the  fact  that  the  respondent  can  deduct 
balances  maintained  at  a  correspondent,  but  nut  at 
the  Federal  Reserve,  from  its  reservable  liabilities. 
This  reduction  has  value  to  the  respondent  when 
it  frees  up  balances  that  can  be  invested  in  interest- 
bearing  instruments,  such  as  federal  funds.  For 
example,  a  respondent  placing  $1  million  with  a 
correspondent  rather  than  the  Federal  Reserve 
would  free  up  $30,000  if  its  marginal  reserve  ratio 
were  3  percent. 

The  formula  used  by  the  Reserve  Banks  to 
calculate  earnings  credits  can  be  expressed  as 
[  b  *  (1  -FRR)  *  r)  +  [  b  *  (MRR)  *  f] 
where  e  is  total  earnings  credits,  b  is  the  average 
clearing  balance  maintained,  FRR  is  the  assumed 
Reserve  Bank  marginal  reserve  ratio  (10  percent),  r 


is  the  earnings  credit  rate,  MRR  is  the  marginal  ' 
reserve  ratio  of  the  DI  holding  the  balance  (either 
0  percent,  3  percent,  or  10  percent),  and  f  is  the 
average  federal  funds  rate.  A  DI  that  meets  its 
reserve  requirement  entirely  with  vault  cash  is 
assigned  a  marginal  reserve  requirement  of  zero. 

7®  A  band  is  established  around  the  contracted 
clearing  balance  to  determine  the  maximum  balance 
on  which  credits  are  earned  as  well  as  any 
deficiency  charges.  The  clearing  balance  allowance 
is  2  percent  of  the  contracted  amount  or  $25,000, 
whichever  is  greater.  Earnings  credits  are  based  on 
the  period-average  balance  maintained  up  to  a 
maximum  of  the  contracted  amount  plus  the 
clearing  balance  allowance.  Deficiency  charges 
apply  when  the  average  balance  falls  below  the 
contracted  amount  less  the  allowance,  although 
credits  are  still  earned  on  the  average  maintained 
balance. 
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Table  8.— Check  Service  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Year  1 

1  Revenue 

2  Total 
expense 

3  Net 
income 
(ROE)  [1-2] 

4  Target 
ROE 

5  Recovery 
rate  after 
target  ROE 
[1/(2+4)] 
(percent) 

2006  . 

- 1 

845.7 

716.9 

128.7 

57.1 

109.3 

2007  (estimate)  . 

815.2 

748.5 

66.7 

63.2 

100.4 

2008  (budget)  . . . 

701.5 

647.2 

54.4 

51.9 

100.3 

1.  2007  Estimate — For  2007,  the 
Reserve  Banks  estimate  that  the  check 
service  will  recover  100.4  percent  of 
total  expenses  and  targeted  ROE, 
compared  with  the  budgeted  recovery 
rate  of  101.8  percent.  The  Reserve  Banks 
expect  to  recover  all  actual  and  imputed 
expenses  of  providing  check  services 
ahd  earn  net  income  of  $66.7  million 
(see  table  8). 

The  lower-than-budgeted  cost 
recovery  is  the  result  of  costs  that  were 
$40.3  million  greater  than  budgeted  and 
are  primarily  attributable  to  the  accrual 
of  one-time  costs  associated  with  the 
next  phase  of  check  restructuring. 
Revenue  was  $29.7  million  higher  than 
expected,  reflecting  additional  revenue 
associated  with  Check  21  deposits 
presented  to  non-electronic  endpoints 


using  substitute  checks  and  helped  to 
offset  the  unbudgeted  costs. 

The  number  of  checks  deposited 
electronically  has  grown  rapidly  in  2007 
(see  table  9).  Year-to-date  through 
September,  37.9  percent  of  the  Reserve 
Banks’  volume  was  deposited  through 
Check  21  products.  Year-to-date  figures, 
however,  understate  the  current 
penetration  rate  of  Check  21  products 
because  volume  has  increased 
throughout  2007.  In  the  month  of 
September,  for  example,  the  proportion 
of  checks  deposited  electronically  with 
the  Reserve  Banks  for  collection  rose  to 
about  50.6  percent  of  total  check 
deposits. 

The  number  of  checks  presented 
electronically  using  Check  21  products 
has  also  grown  steadily  in  2007  (see 


table  9).  Year-to-date  through 
September,  18.6  percent  of  the  Reserve 
Banks’  volume  was  presented  using 
Check  21  products,  compared  With  a 
rate  of  26.7  percent  for  the  month  of 
September.  Before  the  end  of  the  year, 
the  Reserve  Banks  expect  that  nearly  a 
third  of  all  checks  will  be  presented 
using  Check  21  products.  Depository 
institutions  have  been  slower  to  accept 
check  presentments  electronically 
because  financial  incentives  are 
generally  stronger  for  electronic  check 
deposit  and  because  integrating 
electronic  presentments  into  back-office 
processing  and  risk-management 
systems  can  be  a  complex  and 
expensive  undertaking. 


Table  9.— Check  21  Product  Penetration  Rates  ^ 
[Percent]  ^ 


i 

j 

2006 

- ! 

September 
2007  Year- 
to-date 

September 

2007 

Deposit: 

12.0 

38.8 

51.7 

FedForward  . 

11.4 

37.9 

50.6 

Paper  to  Check  21  . 

0.6 

1.0 

1.1 

Presentment: 

4.1 

18.6 

26.7 

FedReceipt  . 

0.1 

1.1 

1.5 

FedReceipt  Plus  . 

4.0 

17.5 

25.2 

Return: 

FedReturn . 

12.0 

36.0 

39.4 

‘’The  Reserve  Banks’  Check  21  product  suite  includes  FedFonward,  FedReturn,  FedReceipt,  and  FedReceipt  Return.  FedFonward  is  the  elec¬ 
tronic  alternative  to  fonward  check  collection;  FedReturn  is  the  electronic  alternative  to  paper  check  return;  FedReceipt  is  electronic  presentment 
with  accompanying  images;  and  FedReceipt  Return  is  the  electronic  return  of  unpaid  checks.  Under  FedReceipt,  the  Reserve  Banks  electroni¬ 
cally  present  only  the  checks  that  were  deposited  electronically  or  that  were  deposited  in  paper  form  and  converted  into  electronic  form  by  the 
Reserve  Banks.  Under  FedReceipt  Plus,  the  Reserve  Banks  electronically  present  all  checks  drawn  on  the  customer. 

Deposit  and  presentment  statistics  are  calculated  as  a  percentage  of  total  fon/vard  collection  volume.  Return  statistics  are  calculated  as  a  per¬ 
centage  of  total  return  volume. 


For  full-year  2007,  the  Reserve  Banks 
estimate  that  their  total  forward  check 
volume  will  decline  8  percent.^o  Paper 
forward-collection  volume  is  expected 
to  decline  35.3  percent  for  the  full  year 
compared  with  a  budgeted  decline  of 


‘’“Total  forward  Reserve  Bank  check  volumes  ' 
have  dropped  from  roughly  11.0  billion  in  2006  to 


21.3  percent  as  more  volume  is 
deposited  electronically  (see  table  10). 
This  greater-than-expected  decline  in 
paper  check  volume  is  a  result  of  more 
checks  being  deposited  electronically. 
The  Reserve  Banks  estimate  that  paper 


10.1  billion  in  2007  and  are  expected  to  fall  to  9.2 
billion  in  2008. 


return  volume  will  decline  at  a  slower 
pace  than  forward  paper  volume,  27.1 
percent  for  the  full  year  compared  with 
a  budgeted  decline  of  31.7  percent. 
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•  Table  10.— Paper  Check  Product  Volume  Changes 

[Percent] 


1 

1 

Budgeted 
2007  ! 

change 

- 1 

Change 
through 
September 
2007  1 

Estimated 

2007 

change 

Total  forward  collection . 

Returns  . 

-21.3 

-31.7 

-35.7 

-23.4 

!  -35.3 

1  -27.1 

2.  2008  Pricing — In  2008,  the  Reserve 
Banks  project  that  the  check  service  will 
recover  100.3  percent  of  total  expenses 
and  targeted  ROE.  Revenue  is  projected 
to  he  $701.5  million,  or  about  a  $114 
million  decline  from  2007.  This  decline 
is  driven  by  a  $142  million  drop  in 
paper  check  and  payor  bank  fee  revenue 
that  is  partially  offset  by  a  $43  million 
increase  in  Check  21  fee  revenue.  Total 
expenses  for  the  check  service  are 
projected  to  be  $647.2  million,  or  about 
a  $101  million  decline  from  2007.  A  key 
driver  in  the  reduction  of  local  check 
costs  is  the  continued  planned 
restructuring  of  the  Reserve  Banks’ 
check-processing  sites,  including  a 
reduction  in  staff  of  approximately  20 
percent.-” 

For  2008,  the  Reserve  Banks  estimate 
that  their  total  forward  check  volume 
will  decline  9  percent.  The  Reserve 
Banks  project  that  paper  check  volume 
for  forward  products  will  decrease  about 
44  percent,  volume  for  paper  check 
return  products  will  decrease  33 
percent,  and  volume  for  payor  bank 
products  will  decrease  45  percent. 

These  expected  volume  declines  will  be 
offset  by  a  projected  increase  in  Check 
21  volumes  as  the  shift  from  paper  to 
electronic  check  volume  continues.  The 
Reserve  Banks  project  that  FedForward 
volume  will  increase  42  percent, 
FedReceipt  Plus  Volume  will  increase 
87  percent,  and  FedReturn  volume  will 
increase  39  percent  (see  table  11).  The 
Reserve  Banks’  projected  increase  in 
Check  21  volume  will  result  in  a  more 
modest  17  percent  increase  in  Check  21 
product  revenue  as  the  share  of  Check 
21  deposits  presented  to  FedReceipt 
electronic  endpoints  grows.  Board  and 
Reserve  Bank  staff  believe  that  the  key 
to  realizing  Check  21  cost  efficiencies 
for  the  System  continues  to  be  the 
widespread  acceptance  of  electronic 
check  presentments  by  paying  banks, 
and  by  year-end  2008,  the  Reserve 


Banks  expect  that  75  percent  of  their 
check  volume  will  be  deposited  using 
Check  21  services  and  that  55  .percent  of 
their  check  volume  will  be  presented 
using  Check  21  services. 


Table  11.— Check  21  Volume 


! 

i 

I 

2008  I 

Budgeted  i 
volume 
(millions  of 
items) 

Growth 
from  2007 
estimate 
(percent) 

FedFonvard  . 

5,842 

i  *42 

FedReceipt  Plus  ... 

3,841 

!  87 

FedReturn . 

60 

j  39 

The  Reserve  Banks  expect  to  see 
continued  growth  in  their  Check  21 
volumes  in  2008,  as  market  participants 
continue  to  replace  their  existing 
traditional  check  infrastructure  to  take 
advantage  of  more  cost-effective 
electronic  clearing.  The  Reserve  Banks 
project  volume  losses  from  large  banks 
that  are  expected  to  increase  the  number 
of  check  images  exchanged  among 
themselves.  This  volume  loss,  however, 
is  expected  to  be  offset  through  the 
expansion  of  customers  using  existing 
Check  21  products  and  the  introduction 
of  new  Check  21  products.  In  addition, 
the  Reserve  Banks  will  further 
standardize  their  product  offerings  and 
will  eliminate  products  that  generate 
little  volume.  These  actions  will  help 
the  Reserve  Banks  achieve  a  more 
uniform  product  suite,  leading  to  greater 
operational  efficiencies. 

For  2008,  the  Reserve  Banks  are 
targeting  an  overall  price  increase  for 
traditional  check  services  of  12.5 
percent,  including  a  12.1  percent 
increase  in  forward  check  collection 
fees,  a  12.5  percent  increase  in  return 
service  fees,  and  a  13.8  percent  increase 
in  payor  bank  services  fees.^^  For  Check 
21  services,  the  Reserve  Banks  will 
decrease  by  3.2  percent  the  fees  for 
Check  21  deposits  that  are  presented 


electronically.  The  fees  for  Check  21 
deposits  that  are  presented  as  substitute 
checks,  however,  will  increase  10.3 
percent.  There  will  be  no  change  in  fees 
charged  for  the  Check  21  FedReturn 
product  (see  table  12). 


Table  12.-2008  Fee  Changes 

[Percent] 


Product 

Fee  change 

Traditional  Check . 

12.5 

Forward  collection . 

12.1 

Returns . 

12.5 

Payor  bank  services  . 

13.8 

Check  21: 

FedFonward  (electronic 

endpoints) . 

-3.2 

FedFonward  (substitute  check 

endpoints) . 

10.3 

FedReturn  . . 

(«) 

a  FedReceipt  customers  currently  receive  a 
$0,003  discount  per  check  presented  elec¬ 
tronically,  which  will  increase  to  a  $0,004  dis¬ 
count  in  2008.  This  discount  can  be  used  to 
offset  fees  for  checks  deposited  eiectroniCcUly 
with  the  Reserve  Banks. 

No  changes. 

The  major  risks  to  meeting  the 
Reserve  Banks’  budgeted  2008  cost 
recovery  are  higher-than-expected 
declines  in  paper  check  volume  as  well 
as  increased  competition  from 
correspondent  banks  and  other  service 
providers  as  they  expand  their  Check  21 
service  offerings.  The  Reserve  Banks 
may  also  suffer  greater  Check  21  volume 
losses  if  large  banks  exchange  images 
among  themselves  more  quickly  than 
anticipated.  Other  risks  include 
unanticipated  problems  with  check 
restructurings  or  other  major  initiatives 
that  may  result  in  significant  cost 
overruns. 

E.  FedACH  Service — Table  13  below 
shows  the  2006,  2007  estimated,  and 
2008  budgeted  cost  recovery 
performance  for  the  commercial 
FedACH  service. 


In  February  2003,  the  Reserve- Banks 
announced  an  initiative  to  reduce  the  number  of 
sites  at  which  they  process  checks  from  forty-five 
to  thirty-two.  The  Reserve  Banks  announced  further 
rounds  of  restructurings  in  August  2004,  May  2005. 


and  May  2006.  As  of  October  2007,  there  are 
nineteen  Reserve  Bank  check  processing  offices. 
The  Reserve  Banks  have  announced  plans  to 
consolidate  to  four  check  processing  sites  hy  early 
2011. 


In  2007,  the  Reserve  Banks  announced  a  simset 
strategy  for  payor  bank  services.  The  Reserve  Banks 
will  discontinue  offering  these  services  hy  the  end 
of  2009. 
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Table  13.— FedACH  Service  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


Year 

1  Revenue 

2  Total 
expense 

3  Net 
income 
(ROE)  [1-2] 

4  Target 
ROE 

5  Recovery 
rate  after 
target  ROE 
[1/(2+4)] 
(percent) 

2006  . 

91.4 

80.1 

11.3 

7.5 

104.3 

2007  (estimate) . 

101.7 

87.3 

14.3 

8.8 

105.8 

2008  (budget)  . 

99.1 

89.6 

9.5 

1 _ 

7.6 

102.0 

1.  2007  Estimate — The  Reserve  Banks 
estimate  that  the  FedACH  service  will 
recover  105.8  percent  of  total  expenses 
and  targeted  ROE,  compared  with  the 
budgeted  recovery  rate  of  102.5  percent. 
The  Reserve  Banks  expect  to  recover  all 
actual  and  imputed  expenses  of 
providing  FedACH  services  and  earn  net 
income  of  $14.3  million.  Year-to-date 
through  September,  FedACH 
commercial  origination  volume  is  13.6 
percent  higher  than  during  the  same 
period  last  year,  compared  with  a 
budgeted  full-year  growth  of  12.4 
percent.  For  full-year  2007,  the  Reserve 
Banks  estimate  that  FedACH 
commercial  originations  will  grow  13.1 
percent  because  some  of  their  customers 
will  have  migrated  their  business  to 
EPN,  the  other  automated  clearing 
house  (ACH)  operator. 

2.  2008  Pricing — ^The  Reserve  Banks 
project  that  the  FedACH  service  will 
recover  102.0  percent  of  total  expenses 
and  targeted  ROE  in  2008.  Total  revenue 
is  budgeted  to  decrease  $2.6  million 
from  the  2007  estimate,  primarily  as  the 


result  of  the  elimination  of  the  input  file 
processing  fee.  Total  expenses  are 
budgeted  to  increase  $2.3  million  from 
the  2007  estimate.  This  increase  reflects 
the  additional  resources  needed  to 
support  the  multiyear  technology 
transition  plan  from  a  mainframe- 
computer  to  a  distributed-server 
processing  environment. 

The  Reserve  Banks  expect  FedACH 
commercial  origination  volume  to  grow 
11.2  percent  in  2008.  This  expected 
growth  is  largely  attributable  to  volume 
increases  associated  with  electronic 
check  conversion  applications, 
including  checks  converted  at  lockboxes 
and  at  the  point  of  sale. 

The  Reserve  Banks  will  also  change 
their  pricing  approach  for  two  existing 
ACH  products.  The  first,  FedEDI®  Plus, 
offers  depository  institutions  the  ability 
to  provide  corporate-level  payment  data 
to  their  customers. ^3  The  second, 
FedACH  risk  management  services, 
provides  depository  institutions  the 
ability  to  better  monitor  the  risks  of 
their  ACH  transactions.  Beginning  in 


2008,  the  subscription  fee  for  FedACH 
risk  management  services  will  be 
eliminated,  and  fees  for  monitoring 
criteria  will  be  reduced  and  tiered.  In 
addition,  access  to  FedACH  risk 
management  services,  along  with 
FedEDI  Plus,  will  be  bundled  with 
FedLine  Web  connectivity.  Separate  fees 
will  also  be  charged  for  FedEDI  Plus 
scheduled,  secure  delivery,  and  on 
demand  reports. 34 

The  primary  risk  to  meeting  the 
Reserve  Banks’  budgeted  2008  cost 
recovery  is  the  loss  of  large  ACH 
originators  to  EPN.  Other  risks  include 
the  potential  growth  of  direct  ACH 
exchanges  that  bypass  the  ACH 
operators  and  unanticipated  problems 
with  technology  upgrades  that  may 
result  in  significant  cost  overruns. 

F.  Fedwire  Funds  and  National 
Settlement  Services — Table  14  below 
shows  the  2006,  2007  estimated,  and 
2008  budgeted  cost  recovery 
performance  for  the  Fedwire  Funds  and 
National  Settlement  Services. 


Table  14.— Fedwire  Funds  and  National  Settlement  Services  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions]  ^ 


- T 

Year 

1 

Revenue 

2 

Total 

expense 

3 

Net  income 
(ROE) 
[1-2] 

4 

Target 

ROE 

5 

Recovery 
rate  after 
target  ROE 
[1/(2+4)] 
(percent) 

2006  . 

72.3 

59.3 

13.0 

5.6 

111.4 

2007  (estimate)  . ' . 

74.8 

63.6 

11.2 

6.3 

107.0 

2008  (budget)  . ;. . 

72.9 

63.8 

9.0 

5.3 

105.5 

1.  2007  Estimate — The  Reserve  Banks 
estimate  that  the  Fedwire  Funds  and 
National  Settlement  Services  will 
recover  107.0  percent  of  total  expenses 
and  targeted  ROE,  compared  with  a 
2007  budgeted  recovery  rate  of  102.5 
percent.  The  greater-than-expected 
recovery  rate  is  primarily  attributed  to 
higher-than-expected  electronic 
connection  and  fee  revenues  and  lower- 


than-budgeted  operating  costs.  Year-to- 
date  through  September,  online  funds 
volume  was  1 .4  percent  higher  than 
during  the  same  period  last  year.  Fcr 
full-year  2007,  the  Reserve  Banks 
estimate  that  online  funds  volume  will 
grow  1.4  percent,  compared  with  a 
budgeted  flat  growth.  With  respect  to 
the  National  Settlement  Service,  the 
Reserve  Banks  estimate  that  the  volume 


of  settlement  entries  processed  during 
2007  will  be  7.0  percent  higher  than  the 
2007  budget  projection  of  flat  growth. 
The  higher-than-budgeted  National 
Settlement  Service  volume  is  due 
primarily  to  the  Depository  Trust  & 
Clearing  Corporation  subsidiaries’ 
greater  use  of  the  National  Settlement 
Service  for  settlement  activity. 


33  FedEDI  is  a  registered  servicemark  of  the 
Reserve  Banks. 


3‘‘  Depository  institutions  that  use  FedLine 
Advantage,  FedLine  Command,  and  FedLine  Direct 
will  also  have  access  to  FedEDI  Plus  and  FedACH 


risk  management  services  because  FedLine  Web 
functionality  is  included  in  these  electronic  access 
packages. 
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2.  2008  Pricing — In  2008,  the  Reserve 
Banks  expect  the  Fedwire  Funds  and 
National  Settlement  Services  to  recover 
105.5  percent  of  total  expenses  and 
targeted  ROE.  The  Reserve  Banks  project 
2008  total  revenue  to  decline  $1.9 
million  compared  with  the  2007 
estimate.  The  decline  in  total  revenue  is 
due  to  lower  service  revenue  generated 
hy  the  lower  transfer  fees.  Total 
expenses  for  2008  are  budgeted  to 
increase  $0.2  million  from  the  2007 


estimate.  Online  volume  for  the  Fedwire 
Funds  Service  for  2008  is  budgeted  to 
increase  1.9  percent  compared  with 
2007  estimates.  Volume  for  the  National 
Settlement  Service  for  2008  is  budgeted 
to  be  unchanged  from  2007  estimated 
volume. 

The  Reserve  Banks  will  decrease  the 
online  transfer  fee  by  three  cents  in  the 
highest-priced  tier,  two  cents  in  the 
midpriced  tier,  and  one  cent  in  the 
lowest-priced  tier.  The  Reserve  Banks 


also  will  increase  the  volume  thresholds 
for  each  tier.  The  fee  reductions  for 
online  transfers  are  intended  to  better 
position  the  Reserve  Banks  to  remain 
competitive  with  CHIPS.  The  Reserve 
Banks  will  not  change  the  National 
Settlement  Service  fee  schedule. 

G.  Fedwire  Securities  Service — Table 
15  below  shows  the  2006,  2007 
estimated,  and  2008  budgeted  cost 
recovery  performance  for  the  Fedwire 
Securities  Service. 


Table  15.— Fedwire  Securities  Service  Pro  Forma  Cost  and  Revenue  Performance 

[$  millions] 


1.  2007  Estimate — The  Reserve  Banks 
estimate  that  the  Fedwire  Securities 
Service  will  recover  103.5  percent  of 
total  expenses  and  targeted  ROE, 
compared  with  a  2007  budgeted 
recovery  rate  of  101.9  percent.  The 
higher-than-budgeted  recovery  is 
attributable  to  greater-than-expected  fee 
revenue  and  lower-than-expected 
operating  costs.  Year-to-date  through 
September,  online  securities  volume 
was  6.4  percent  higher  than  during  the 
same  period  last  year.  For  full-year 
2007,  the  Reserve  Banks  estimate  that 
online  securities  volume  will  grow  6.4 
percent,  compared  with  a  budgeted  flat 
growth.  The  higher-than-budgeted 
volume  is  due  to  the  recent  substantial 
growth  in  online  volume  driven  by 
recent  market  volatility. 

2.  2008  Pricing — The  Reserve  Banks 
project  that  in  2008  the  Fedwire 
Securities  Service  will  recover  105.0 
percent  of  total  expenses  and  targeted 
ROE.  Total  revenue  and  total  expenses 
are  expected  to  be  only  slightly  higher 
than  2007.  Online  and  offline  securities 
volumes  in  2008  are  projected  to  be 
unchanged  from  2007  estimates.  The 
Reserve  Banks  will  leave  prices 
unchanged. 

H.  Electronic  Access — The  Reserve 
Banks  allocate  the  costs  and  revenues 
associated  with  electronic  access  to  the 
Reserve  Banks’  priced  services.  There 

The  Reserve  Banks  provide  transfer  services  for 
securities  issued  by  the  U.S.  Treasury,  federal 
government  agencies,  government-sponsored 
enterprises,  and  certain  international  institutions. 
The  priced  component  of  this  service,  reflected  in 
this  memorandum,  consists  of  revenues,  expenses, 
and  volumes  associated  with  the  transfer  of  all  non- 


are  currently  three  types  of  electronic 
access  channels  through  which 
customers  can  access  the  Reserv'e  Banks’ 
priced  services:  FedLine®,  FedMail®, 
and  FedPhone®.^®  For  2008,  the  Reserve 
Banks  will  be  adding  new  services  to, 
and  increasing  the  fees  for,  the  FedLine 
packaged  solutions. 

The  Reserve  Banks  offer  seven 
electronic  access  packages  that  are 
supplemented  by  a  number  of  premium 
(or  a  la  carte)  access  and  accounting 
information  options.  The  first  package 
provides  access  to  information  services 
through  FedMail  Email.  The  next  two 
packages  are  FedLine  Web®  packages,  ^ 
with  either  three  or  five  subscribers,  that 
offer  access  to  basic  information  and 
check  services.  The  next  two  packages 
are  FedLine  Advantage®  packages,  with 
either  three  or  five  subscribers,  that 
expand  upon  the  FedLine  Web  packages 
to  offer  access  to  FedACH  and  Fedwire 
services.  The  final  two  packages  are 
FedLine  Command  and  FedLine  Direct. 
FedLine  Command  can  connect  over  the 
Internet  or  through  a  dedicated 
connection,  while  FedLine  Direct 
exclusively  connects  through  a 
dedicated  connection.  FedLine 
Command  is  designed  for  FedACH 
functionality,  while  FedLine  Direct, 
which  is  the  replacement  channel  for 
Computer  Interface  customers,  has  both 
FedACH  and  Fedwire  functionality. 

Treasury  securities.  For  Treasury  securities,  the 
U.S.  Treasury  assesses  fees  for  the  securities 
transfer  component  of  the  service.  The  Reserve 
Banks  assess  a  fee  for  the  funds  settlement 
component  of  a  Treasury  securities  transfer;  this 
component  is  not  treated  as  a  priced  service. 


Both  FedLine  Command  and  FedLine 
Direct  expand  upon  the  FedLine 
Advantage  ackages  and  include  most 
accounting  information  services. 

The  increases  to  electronic  access 
pricing  for  2008  reflect  enhanced 
services  in  the  FedLine  packages. 
Specifically,  the  Reserve  Banks  are 
including  in  the  FedLine  packages 
additional  enhanced  accounting 
information  services,  the  FedEDI  Plus 
service,  and  the  FedACH  risk 
management  service.  The  Reserve  Banks 
will  charge  an  additional  $5  per  month 
for  the  FedLine  Web  packages,  $10  per 
month  for  the  FedLine  Advantage  and 
FedLine  Command  packages,  and  $100 
per  month  for  the  FedLine  Direct 
packages. 

II.  Analysis  of  Competitive  Effect 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payments  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy,  “The  Federal 
Reserve  in  the  Payments.System.” 

Under  this  policy,  the  Board  assesses 
whether  the  changes  would  have  a 
direct  and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  powers  or 

36  FedPhone,  FedMail,  and  FedLine  are  registered 
servicemarks  of  the  Reserve  Banks.  These 
connections  may  also  be  used  to  access  non-priced 
services  provided  by  the  Reserve  Banks.  FedPhone 
is  a  free  access  option. 

3^  Federal  Reserve  Regulatory  Service  (FRRS)  9- 
1558. 
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constraints  or  because  of  a  dominant 
mcU’ket  position  deriving  from  such  legal 
differences.  If  the  changes  create  such 
an  effect,  the  Board  must  further 
evaluate  the  changes  to  assess  whether 
its  benefits — such  as  contributions  to 
payment  system  efficiency,  payment 


system  integrity,  or  other  Board 
objectives — can  be  retained  while 
minimizing  the  adverse  effect  on 
competition. 

The  Board  believes  that  the  2008  fees, 
fee  structures,  and  changes  in  service 
will  not  have  a  direct  and  material 


adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Reserve  Banks  in  providing 
similar  services.  The  changes  should 
permit  the  Reserve  Banks  to  earn  an 
ROE  that  is  comparable  to  overall 
market  returns. 


FedACH  Service  2008  Fee  Schedule— Effective  January  2,  2008 

[Bold  indicates  changes  from  2007  fee  schedule] 

i  Fee 


Origination  (per  item  or  record):’* 

Items  in  small  files . 

Items  in  large  files  . 

Addenda  record  . 

Input  file  processing  (per  file): . 

Receipt  (per  item  or  record):” 

Item . 

Addenda  record . 

FedACH  risk  management: 

Risk  service  subscription . 

Risk  origination  monitoring  service. 

Monitoring  criteria:'” 

Per  set  of  criteria  for  the  first  20  sets  per  month  . 

Per  set  of  criteria  for  additional  sets  up  to  1 50  per  month 

Per  set  of  criteria  for  every  set  over  1 50  per  month  . 

Batch  monitoring . . 

FedEDI  Plus  (per  report): 

Scheduled  report . 

On  demand  report  . . 

Secure  delivery . 

Monthly  (per  routing  number): 

Account  servicing . 

FedACH  settlement . 

Information  extract  file  . 

FedLine  Web  origination  returns  and  notification  of  change  (NOC)^’  . 

Voice  response  retums/NOC  ”  . 

Non-electronic  input/output: 

Tape  input/output . 

Paper  output . 

Facsimile  exception  retums/NOC  ”  . 

Canada  service: 

Cross-border  item  surcharge  . 

Return  received  from  Canada” . 

Same-day  recall  of  item  at  receiving  gateway  operator  . 

Same-day  recall  of  item  not  at  receiving  gateway  operator  . 

T race  of  item  at  receiving  gateway  . 

Trace  of  item  not  at  receiving  gateway . 

Mexico  service: 

Cross-border  item  surcharge”  . 

Return  received  from  Mexico” . 

Item  trace . 

Transatlantic  service: 

Cross-border  item  surcharge:  ” 

Austria  . 

Germany . 

The  Netherlands . 

Switzerland  . 

United  Kingdom . 

Return  received:” 


$0.0030 

0.0025 

0.0010 

eliminated 

0.0025 

0.0010 

eliminated 


8.00 

4.00 

1.00 

0.0025 

0.20 

0.75 

0.20 

25.00 

20.00 

20.00 

0.30 

2.00 

25.00 

15.00 

15.00 

0.039 

0.77 

4.00 

7.00 

3.50 

5.00 

0.67 

0.69 

11.50 


2.00 

2.00 

2.00 

2.00 

2.00 


1 


Austria  . 

Germany . 

The  Netherlands 

Switzerland . 

United  Kingdom 


5.00 

8.00 

5.00 

5.00 

8.00 


’*  Small  files  contain  fewer  than  2,500  items  and  large  files  contain  2,500  or  more  items.  These  origination  fees  do  not  apply  to  items  that  the 
Resenre  Banks  receive  from  the  private-sector  ACH  operator. 

”  Receipt  fees  do  not  apply  to  items  that  the  Reserve  Banks  send  to  the  private-sector  ACH  operator. 

”  Sets  of  criteria  are  the  combination  of  variables  the  originating  depository  financial  institution  (ODFI)  will  use  to  monitor  ACH  processing.  For 
example,  ODFIs  can  select  which  originators  to  monitor,  set  debit  and  credit  caps,  and  receive  e-mail  notification. 

The  account  servicing  fee  applies  to  routing  numbers  that  have  received  or  originated  FedACH  transactions.  Institutions  that  receive  only 
U.S.  government  transactions  or  that  elect  to  use  the  other  operator  exclusively  are  not  assessed  the  account  servicing  fee. 

‘»2The  FedACH  settlement  fee  is  applied  to  any  routing  number  with  activity  during  a  month.  This  fee  does  not  apply  to  routing  numbers  that 
use  the  Reserve  Banks  for  government  transactions  only. 
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The  fee  includes  the  transaction  and  addenda  fees.  . 

The  fee  includes  the  transaction  fee  in  addition  to  the  voice  response  fee.  . 

•♦’These  services  are  offered  for  contingency  situations  only.  i  ■ 

♦f>The  fee  includes  the  transaction  fee  in  addition  to  the  conversion  fee. 

■♦’This  per-item  surcharge  is  in  addition  to  the  standard  domestic  origination  fees. 

■♦«Thi3  per-item  surcharge  is  in  addition  to  the  standard  domestic  receipt  fees. 

Fedwire  Funds  and  National  Settlement  Services  2008  Fee  Schedule— Effective  January  2,  2008 

[Bold  indicates  changes  from  2007  fee  schedule] 


Fee 


Fedwire  Funds  Service 


Origination  and  receipt: 

Per  transfer  for  the  first  3,000  transfers  per  month  . 

Per  transfer  for  additional  transfers  up  to  90,000  per  month 

Per  transfer  for  every  transfer  over  90,000  per  month  . . 

Surcharge: 

Offline  transfer  originated  or  received . •... 


$0.26 

0.17 

0.08 

30.00 


Basic: 

Settlement  entry  . 

Settlement  file . 

Surcharge  for  offline  file  origination . 

Minimum  monthly  charge  (account  maintenance) 
Special  settlement  arrangements  Per  day  . 


National  Settlement  Service 


0.80 

14.00 

25.00 

60.00 

100.00 


'♦9  This  minimum  monthly  charge  will  only  be  assessed  if  total  settlement  charges  during  a  calendar  month  are  less  than  $60. 

50  Special  settlement  arrangements  use  Fedwire  funds  transfers  to  effect  settlement.  Participants  in  arrangements  and  settlement  agents  are 
also  charged  the  applicable  Fedwire  funds  transfer  fee  for  each  transfer  into  and  out  of  the  settlement  account. 


Fedwire  Securities  Service  2008  Fee  Schedule  (Non-Treasury  Securities)— Effective  January  2,  2008 

[Bold  indicates  changes  from  2007  fee  schedule) 


Fee 

$0.34 

60.00 

16.00 
0.40 
0.30 
40.00 


‘  Electronic  Access  2008  Fee  Schedule 

[Effective  January  2,  2008.  Bold  indicates  changes  from  2007  fee  schedule] 


Transfer  or  reversal,  originated  or  received  . 

Surcharge: 

Offline  transfer  or  reversal  originated  or  received 
Monthly  maintenance: 

Account  maintenance  (per  account)  . 

Issues  maintained  (per  issue/per  account)  . 

Claim  adjustment . 

Joint  custody . 


Electronic  Access  Packages  (Monthly) 


FedMail  E-mail . 

FedLine  Web  W3 . 

Includes: 

FedMail  E-mail 

FedLine  Web  with  three  individual  subscriptions 
Service  Charge  Information  (SCI) 

Account  Management  Information  (AMI) 

FedACH  risk  management  service 
FedEDI  Plus  service 

FedLine  Web  W5 . 

Includes: 

FedMail  E-mail 

FedLine  Web  with  five  individual  subscriptions 
Service  Charge  Information  (SCI) 

Account  Management  Information  (AMI) 

FedACH  risk  management  service 
FedEDI  Plus  service 

Cash  Management  System  Basic — Own  report  only 
FedLine  Advantage  A3 . 


$15.00 

$85.00 


$130.00 


$310.00 
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Electronic  Access  2008  Fee  Schedule— Continued 

[Effective  January  2,  2008.  Bold  indicates  changes  from  2007  fee  schedule] 


Includes; 

FedLine  Web  W3  package 

FedLine  Advantage  with  three  individual  subscriptions 

Virtual  Private  Network  (VPN)  maintenance 

FedLine  Advantage  A5 . 

- 

$360.00 

Includes: 

FedLine  Web  W5  package 

FedLine  Advantage  with  five  individual  subscriptions 

VPN  maintenance 

Intraday  search  download  feature  within  AMI 

FedLine  Command  . 

$660.00 

Includes; 

FedLine  Advantage  A5  package 

One  dedicated  unattended  connection  over  the  Internet  for  ACH  services 

Billing  data  format  file  (BDFF) 

Intra-day  file 

End  of  day  file  (FIRD) 

Statement  of  account  spreadsheet  file  (SASF) 

FedLine  Direct  D56,  D256,  DTI  . 

D56  $2,100.00, 

Includes: 

FedLine  Command  package 

One  dedicated  unattended  connection  for  Computer  Interface  or  FedLine  Direct 

D256  $3,100.00, 
and  DTI 
$3,600.00 

Premium  Options  (Monthly) 


Electronic  Access 


FedMail  Fax  (monthly  per  fax  line) . 

Additional  subscribers  package  (each  package  contains  5  additional  subscribers) 
Maintenance  of  additional  VPN  . 


$25.00 

$75.00 

$50.00 


Additional  dedicated  connections  ^2 


Primary; 

56K  . 

256K  .... 

T1  . 

Contingency: 

56K  . 

256K  .... 
T1  . 


$750.00 
$1 ,750.00 
$2,250.00 

$650.00 

$1,650.00 

$2,150.00 


Fedimage/Check  21  large  file  delivery 


Various 


Accounting  Information  Services 


Cash  Management  System: 

Basic — Respondent  and/or  subaccount  reports  (per  report/month) . 

Basic — Respondent/subaccount  recap  report  (per  month)  . 

Plus — Own  report  up  to  six  times  a  day  (per  month) . 

Plus — Less  than  10  respondent  and/or  subaccounts  and  SASF  (per  month) 
Plus — 10  or  more  respondent  and/or  subaccounts  and  SASF  (per  month)  .. 

End  of  day  reconcilement  file  (FIRD)  (per  month)  . 

Statement  of  account  spreadsheet  file  (SASF)  (per  month) . 

Intra-day  search  download  file  (per  month)  . 


$7.00 

$35.00 

$50.00 

$100.00 

$200.00 

$100.00 

$100.00 

$100.00 


S’  Premium  options  for  FedLine  Web  W3  and  FedLine  Advantage  A3  limited  to  FedMail  Fax. 

S2  Network  diversity  supplemental  charge  of  $1,000  a  month  may  apply  in  addition  to  these  fees. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  5,  2007. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  07-5602  Filed  11-8-07;  8:45  am] 
BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-08-07AC] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-6974.  Written 
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comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Formative  Research  to  Develop  the 
Routine  HIV  Testing  for  Emergency 
Medicine  Physicians,  Prevention  Is  Care 
(PIC),  and  Partner  Services  Social 
Marketing  Campaigns — New — National 
Center  for  HIV/AIDS,  Viral  Hepatitis, 
STD,  and  TB  Prevention  (NCHHSTP), 
Coordinating  Center  for  Infectious 
Diseases  (CCID),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

This  project  involves  formative 
research  towards  the  development  of 
three  CDC-sponsored  social  marketing 
campaigns:  Social  Marketing  Campaign 
to  Make  HIV  Testing  a  Routine  Part  of 
Medical  Care  for  Emergency  Medicine 
Physicians  (Routine  HIV  Testing), 
Prevention  Is  Care  (PIC),  and  Partner 
Services  (Partner  Services).  The  title  has 
changed  since  publication  of  the  60-day 
Federal  Register  Notice  (previous  title 
“Formative  Research  to  Develop  Social 
Marketing  Campaigns:  Routine  HIV 
Testing  for  Emergency  Medicine 
Physicians,  Prevention  Is  Care  (PIC), 
and  Partner  Services’’).  The  goals 
remain  the  same  but  the  Gynecologists 


and  Obstetricians  have  been  replaced 
with  emergency  medicine  physicians  for 
the  Routine  HIV  Testing  Campaign:  a 
new  component  (“partner  services”) 
was  added  along  with  a  paper  and 
pencil  survey;  focus  groups  were 
eliminated  and  the  number  of 
individual  interviews  increased:  overall 
the  estimated  annualized  burden  hours 
decreased.  The  goal  of  the  Routine  HIV 
Testing  Campaign  is  to  increase  HIV 
testing  rates  among  individuals  who 
receive  care  through  the  emergency 
department  and  the  objective  of  the 
campaign  is  to  make  HIV  testing  a 
routine  part  of  care  provided  by 
emergency  medicine  physicians.  PIC 
entails  encouraging  primary  care 
physicians  (PCP)  and  Infectious  Disease 
Specialists  who  deliver  care  to  patients 
living  with  HIV  to  screen  their  HIV 
patients  for  HIV  transmission  behaviors 
and  deliver  brief  messages  on  the 
importance  of  protecting  themselves 
and  others  by  reducing  their  risky 
behaviors.  The  long-term  objective  of 
the  PIC  campaign  is  to  establish  PIC  as 
the  standard  of  care  for  persons  living 
with  HIV.  The  goal  of  the  Partner 
Services  component  of  the  PIC  social 
marketing  campaign  is  to  make  HIV 
partner  services  a  routine  part  of 

Estimated  Annualized  Burden  Hours 


medical  care.  Partner  services  will 
greatly  enhance  the  detection  and  early 
referral  of  individuals  with  HIV 
infection  and  will  greatly  reduce  the 
number  of  new  infections.  The  study 
entails  conducting  interviews  to  test 
creative  materials  with  a  sample  of 
emergency  medicine  physicians  for 
Routine  HIV  Testing  and  with  PCP  and 
Infectious  Disease  Specialists  for  PIC 
and  Partner  Services.  Findings  from  this 
study  will  be  used  by  CDC  and  its 
partners  to  inform  current  and  future 
program  activities. 

Routine  HIV  Testing  will  screen  36 
physicians  a  year,  for  eligibility.  Of  the 
36  physicians  screened  annually,  it  is 
expected  that  24  will  participate  in  an 
interview  annually. 

PIC  will  screen  81  physicians 
annually  for  eligibility.  Of  the  81 
physicians  who  are  screened,  it  is 
expected  that  54  will  participate  in  an 
interview  annually. 

Partner  Services  will  screen  87 
physicians  for  eligibility  each  year.  Of 
the  87  physicians  who  are  screened,  it 
is  expected  that  58  will  participate  in  an 
interview  annually. 

There  are  no  costs  to  the  respondents 
other  than  their  time.  The  total 
estimated  annual  burden  hours  are  194, 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Responses 

per 

respondent 

Average 
burden  per 
response 
(in  hours) 

Emergency  Medicine  Physi- 

Routine  HIV  Testing  Screener  . 

36 

1 

10/60 

cians. 

Routine  HIV  Testing  Interview  . 

24 

1 

1 

Routine  HIV  Testing  Paper  &  Pencil  Survey  . 

24 

1 

10/60 

Prevention  Is  Care . 

PIC  Screener . 

81 

1 

10/60 

PIC  Interview  . 

54 

1 

1 

PIC  Paper  &  Pencil  Survey . 

54 

1 

10/60 

Partner  Services  . 

Partner  Services  Screener  . . . 

87 

1 

10/60 

Interview  (Exploratory  Research)  . 

18 

1 

1 

Interview  (Concept  Testing)  . 

20 

1 

1 

Interview  (Materials  Testing)  . 

20 

1 

1 

Partner  Services  Paper  &  Pencil  Survey  . 

58 

1 

_ 

10/60 

_ 

Dated:  November  2,  2007. 

Maryam  I.  Dane.shvar, 

Acting  Reports  Clearance  Officer,  Centers  for 
Disease  Control  and  Prevention. 

[FR  Doc.  E7-21992  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4163-1  »-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  Day-08-0215] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-6974.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  Death  Index  (NDI),  (OMB 
No.  0920-0215,  Expiration  11/30/  " 

2007) — Revision — National  Center  for 
Health  Statistics  (NCHS),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
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Background  and  Brief  Description 

Section  306  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  242k),  as 
amended,  authorizes  that  the  Secretary 
of  Health  and  Human  Services  (DHHS), 
acting  through  NCHS,  shall  collect 
statistics  on  the  extent  and  nature  of 
illness  and  disability  of  the  population 
of  the  United  States. 

The  National  Death  Index  (NDI)  is  a 
national  data  base  containing 
identifying  death  record  information 


submitted  annually  to  NCHS  by  all  the 
state  vital  statistics  offices,  beginning 
with  deaths  in  1979.  Searches  against 
the  NDI  file  provide  the  states  and  dates 
of  death,  and  the  death  certificate 
numbers  of  deceased  study  subjects. 

Using  the  NDI  Plus  service, 
researchers  have  the  option  of  also 
receiving  cause  of  death  information  for 
deceased  subjects,  thus  reducing  the 
need  to  request  copies  of  death 
certificates  from  the  states.  The  NDI 
Plus  option  currently  provides  the 

Estimated  Annualized  Burden  Hours 


International  Classification  of  Diseases 
(ICD)  codes  for  the  underlying  and 
multiple  causes  of  death  for  the  years 
1979-2005.  Health  researchers  must 
complete  administrative  forms  in  order 
to  apply  for  NDI  services,  and  submit 
records  of  study  subjects  for  computer 
matching  against  the  NDI  file.  A  three- 
year  clearance  is  requested.  There  is  no 
cost  to  respondents  except  for  their 
time.  The  total  estimated  annual  burden 
hours  are  182. 


j 

Form  type 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
esponse 
(in  hours) 

Application  Form . 

50 

1 

2.5 

Repeat  Request  Form  . 

70 

1 

18/60 

Data  T ransmittal  Form . 

120 

1 

18/60 

Dated:  November  5,  2007. 

Maryam  I.  Daneshvar, 

Acting  Reports  Clearance  Officer,  Centers  for 
Disease  Control  and  Prevention. 

[FR  Doc.  E7-21994  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  Day-08-4)7AN] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-6974.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project 

Program  Effectiveness  Evaluation  of 
Workplace  Intervention  for  Intimate 
Partner  Violence  (IPV) — New — National 
Center  for  Injury  Prevention  and  Control 
(NCIPC),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background  and  brief  description  of  the 
proposed  project 

Intimate  partner  violence  (IPV)  affects 
a  substantial  number  of  Americans,  and 
there  has  recently  been  increasing 
recognition  of  the  impact  it  has  on  the 
workplace.  In  addition  to  direct  impacts 
(batterers  often  stalk  or  even  attack  IPV 
victims  at  their  place  of  work),  IPV  has 
indirect  impacts  on  the  workplace 
environment  through  lost  productivity 
due  to  medical  leave,  absenteeism,  and 
fear  and  distraction  on  the  part  of 
victims  and  co-workers.  The  Centers  for 
Disease  Control  and  Prevention  (CDC) 
has  contracted  with  RTI  International 
(RTI)  to  evaluate  an  ongoing  workplace 
IPV  prevention  program  being 
implemented  at  a  national  corporation. 
The  purpose  of  the  proposed  evaluation 
is  to  document  in  detail  the  workplace 
IPV  prevention  activities  delivered  by 
the  company,  to  determine  the  impact  of 
these  activities  on  short-term  and  long¬ 
term  outcomes,  and  to  determine  the 

Estimated  Annualized  Burden  Hours 


cost-effectiveness  of  the  program.  All 
managers  at  the  corporation  will  be 
screened  to  assess  training  experiences. 
Then,  more  in-depth  surveys  will  be 
done  among  managers  who  have  not 
had  the  corporation’s  IPV  training.  We 
will  survey  those  500  managers  at 
baseline,  and  6  and  12  months  later. 
Manager  surveys  will  focus  on 
knowledge/awareness  of  IPV  and 
company  resources  for  IPV  and  number 
of  referrals  for  IPV  assistance.  We  will 
also  survey  two  waves  of  employees  of 
those  managers  (N  =  1500)  using  a  web- 
based  survey  at  baseline  and  12  months 
later  to  assess  their  self-evaluated 
productivity,  absenteeism,  and 
perceptions  of  manager  behavior.  We 
will  compare  the  responses  of  managers 
(and  their  employees)  who  received  the 
IPV  training  in  the  study  period  (i.e., 
sometime  between  the  baseline  and  12 
month  surveys)  with  untrained 
managers.  The  study  will  provide  CDC 
and  employers  information  about  the 
potential  effectiveness  and  cost- 
effectiveness  of  workplace  IPV 
intervention  strategies. 

There  are  no  costs  to  respondents 
other  than  their  time  to  participate  in 
the  interview.  The  estimated  total 
annualized  burden  hours  are  1125. 


Type  of 

Form  name 

Number  of 

Number  of  re- 

Average 
burden  per 

respondent 

respondents 

sponses  per 
respondent 

response 
(in  hours) 

Manager . 

Manager  Baseline  and  Follow-up  Survey  . 

500 

3 

30/60 

Employee . 

Employee  Survey  . 

1,500 

1 

15/60 
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Dated:  November  2,  2007. 

Maryam  I.  Daneshvar, 

Acting  Reports  Clearance  Officer,  Centers  for 
Disease  Control  and  Prevention. 

(FR  Doc.  E7-21995  Filed  11-8-07;  8:4.5  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Advisory 
Committee  on  Immunization  Practices, 
Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  soliciting 
nominations  for  possible  membership 
on  the  Advisory  Committee  on 
Immunization  Practices.  This  committee 
provides  advice  and  guidance  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Director,  CDC. 
regarding  the  most  appropriate 
application  of  antigens  and  related 
agents  for  effective  communicable 
disease  control  in  the  civilian 
population.  The  committee  reviews  and 
reports  regularly  on  immunization 
practices  and  recommends 
improvements  in  national  immunization 
efforts. 

The  committee  also  establishes, 
reviews,  and  as  appropriate,  revises  the 
list  of  vaccines  for  administration  to 
children  eligible  to  receive  vaccines 
through  the  Vaccines  for  Children 
Program. 

Nominations  are  being  sought  for 
individuals  who  have  expertise  and 
qualifications  necessary  to  contribute  to 
the  accomplishments  of  the  committee’s 
objectives.  Nominees  will  be  selected 
based  upon  expertise  in  the  field  of 
immunization  practices;  multi¬ 
disciplinary  expertise  in  public  health; 
expertise  in  the  use  of  vaccines  and 
immunologic  agents  in  both  clinical  and 
preventive  medicine;  knowledge  of 
vaccine  development,  evaluation,  and 
vaccine  delivery;  or  knowledge  about 
consumer  perspectives  and/or  social 
and  community  aspects  of 
immunization  programs.  Federal 
employees  will  not  be  considered  for 
membership.  Members  may  be  invited 
to  serve  for  up  to  four-year  terms. 

Consideration  is  given  to 
representation  from  diverse  geographic 
areas,  both  genders,  ethnic  and  minority 
groups,  and  the  disabled.  Nominees 
must  be  U.S.  citizens. 

The  following  information  must  be 
submitted  for  each  candidate;  Name, 


affiliation,  address,  telephone  number, 
e-mail  address  and  current  curriculum 
vitae. 

Nominations  should  be  accompanied 
with  a  letter  of  recommendation  stating 
the  qualifications  of  the  nominee  and 
postmarked  by  Friday,  November  30, 
2007  to:  Tonica  Gleaton,  Immunization 
Service  Division,  National  Center  for 
Immunization  and  Respiratory  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE, 
Mailstop  E-05,  Atlanta,  Georgia  30333, 
telephone  (404)  639-8836.  The  Director, 
Management  Analysis  and  Services 
Office,  has  been  delegated  the  authority 
to  sign  Federal  Register  notices 
pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  November  1,  2007. 

Elaine  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E7-22013  Filed  11-8-07;  8:45  am] 
BILLING  CODE  416a-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Member 
Conflict  Review,  Occupational  Safety 
and  Health  Research,  Program 
Announcement  (PA)  07-318 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  aforementioned  meeting. 

Time  and  Date:  8  a.m.-5  p.m.,  November 
30,  2007  (Closed). 

Place:  Renaissance  Hotel,  6th  Avenue, 
Pittsburgh,  PA  15222. 

Status:  The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  (6),  Title  5 
U.S.C.,  and  the  Determination  of  the  Director, 
Management  Analysis  and  Services  Office, 
CDC,  pursuant  to  Public  Law  92— 463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  Member  Conflict  Review, 
Occupational  Safety  and  Health  Research,! 
PA  07-318. 

Contact  Person  for  More  Information: 
Stephen  Olenchock,  PhD,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  National 
Institute  for  Occupational  Safety  and  Health, 
CDC,  1095  VVillowdale  Road,  Morgantown, 
WV  26505,  Telephone  (304)  285-6271.  The 


Director,  Management  Analysis  and  Services 
Office,  has  been  delegated  the  authority  to 
sign  Federal  Register  notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities,  for  both 
CDC  and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  October  30,  2007. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E7-22032  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10220  and  CMS- 
10224] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 

Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  tlie  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Provider 
Enrollment  Chain  and  Ownership 
System  (PECOS)  Web  Security  Consent 
Form;  Form  No.:  CMS— 10220  (OMB# 
0938-NEW);  Use:  In  establishing  a  web 
based  application  process,  we  allow 
providers  and  suppliers  the  ability  to 
enroll  in  the  Medicare  program  via  the 
Internet.  For  these  applicants,  no 
security  consent  form  is  needed  to 
enroll  or  make  a  change  in  their 
Medicare  enrollment  information.  These 
applicants  receive  complete  access  to 
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their  own  enrollments  through  the  web 
based  version  of  the  Provider 
Enrollment,  Chain  and  Ownership 
System  (PECOS). 

In  order  to  allow  a  provider  or 
supplier  to  delegate  the  Medicare 
credentialing  process  to  another 
individual  or  organization,  it  is 
necessary  to  establish  a  Security 
Consent  Form  for  those  providers  and 
suppliers  who  choose  to  have  another 
individual  or  organization  access  their 
enrollment  information  and  complete 
enrollments  on  their  behalf.  These  users 
could  consist  of  adnjinistrative  staff, 
independent  contractors,  or 
credentialing  departments  and  are 
represented  as  a  User  group.  User 
groups  and  its  members  must  request 
access  to  enrollment  data  through  a 
Security  Consent  Form.  The  security 
consent  form  replicates  business  service 
agreements  between  Medicare 
applicants  and  organizations  providing 
enrollment  services. 

We  have  revised  the  information 
collection  request  since  the  publication 
of  the  60-day  Federal  Register  notice 
(72  FR  13793).  Rather  than  the  four 
original  forms,  we  are  proposing  only 
two  different  versions  of  the  Security 
Consent  Form.  The  form,  once  signed, 
mailed  and  approved,  grants  a  user 
group  or  its  member’s  access  to  all 
current  and  future  enrollment  data  for 
the  Medicare  provider.  The  user  group 
administrator,  within  the  user  group, 
assigns  to  each  member  of  the  group,  a 
security  role  that  will  define  their  levels 
of  functionality  within  PECOS  via  the 
web  for  an  individual  or  organization. 
Frequency:  Reporting — On  occasion; 
Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions, 
individuals  or  households;  Number  of 
Respondents:  177,500;  Total  Annual 
Responses:  177,500;  Total  Annual 
Hours:  44,375. 

2.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  HCPCS  Level  II 
Code  Modification  Request  Process; 

Use:  For  Medicare  and  other  health 
insurance  programs  to  ensure  that 
claims  are  processed  in  an  orderly  and 
consistent  manner,  standardized  coding 
systems  are  essential.  The  Healthcare 
Common  Procedure  Coding  System 
(HCPCS)  Level  II  Code  Set  is  one  of  the 
standard  code  sets  used  for  this 
purpose.  Level  II  of  the  HCPCS,  also 
referred  to  as  alpha-numeric  codes,  is  a 
standardized  coding  system  that  is  used 
primarily  to  identify  products,  supplies, 

'  and  services  not  included  in  the  Current 
Procedural  Terminology  (CPT)  codes, 
such  as  ambulatory  services  and  durable 
medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS)  when 


used  in  the  home  or  outpatient  setting. 
As  technology  evolves  and  new 
products  are  developed,  there  are 
continuous  changes  to  the  HCPCS  code 
set.  Modifications  to  the  HCPCS  are 
initiated  via  application  form  submitted 
by  any  interested  stakeholder.  These 
applications  have  been  received  on  an 
on-going  basis  with  an  annual  deadline 
for  each  cycle.  In  October  2003,  the 
Secretary  of  Health  and  Human  Services 
delegated  CMS  authority  to  maintain 
and  distribute  HCPCS  Level  II  Codes. 

As  a  result,  the  National  Panel  was 
delineated  and  CMS  continued  with  the 
decision-making  process  under  its 
current  structure,  the  CMS  HCPCS 
Workgroup. 

CMS’  Council  on  Technological 
Innovation  (CTI)  has  instituted  a 
number  of  improvements  to  the  HCPCS 
process.  Specific  process  refinements 
include  public  notification  of  CMS’ 
preliminary  decisions,  and  a  new 
opportunity  to  respond  to  CMS’ 
preliminary  decisions  at  a  public 
meeting  before  a  final  decision  is 
reached  by  the  workgroup.  CMS  has 
streamlined  the  form  into  a  user- 
friendly  application.  The  content  of  the 
material  is  the  same,  but  the  questions 
have  been  refined.  CMS  is  also 
preparing  a  system  of  records  (SOR) 
notice. 

Applications  are  received,  and 
distributed  to  all  workgroup  members. 
Workgroup  members  review  the 
material  and  provide  comments  at  the 
HCPCS  workgroup  meetings. 
Discussions  are  posted  to  CMS’  HCPCS 
Web  site.  Final  decisions  are  released  to 
the  applicant  via  letter;  and  all  resulting 
modifications  to  the  HCPCS  codes  are 
reflected  on  the  HCPCS  update.  Form 
Number:  CMS-W224  (OMB#:  0938- 
New);  Frequency:  Reporting: 
Occasionally;  Affected  Public:  Business 
or  other  for-profit  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
3,300. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at:  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 


on  December  10,  2007.  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Carolyn  Lovett,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Fax  Number: 
(202) 395-6974. 

Dated:  October  26,  2007. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  07-5480  Filed  11-8-07;  8:45  am) 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10243] 

Agency  Information  Coiiection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Data  Collection 
for  Administering  the  Medicare 
Continuity  Assessment  Record  and 
Evaluation  (CARE)  Instrument;  Use:  The 
Medicare  Continuity  Assessment  Record 
and  Evaluation  (CARE)  is  a  uniform 
patient  assessment  instrument  designed 
to  measure  differences  in  patient 
severity,  resource  utilization,  and 
outcomes  for  patients  in  acute  and  post¬ 
acute  care  settings.  This  tool  will  be 
used  to  (1)  standardize  program 
information  on  Medicare  beneficiaries’ 
acuity  at  discharge  from  acute  hospitals, 
(2)  document  medical  severity. 
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functional  status  and  other  factors 
related  to  outcomes  and  resource 
utilization  at  admission,  discharge,  and 
interim  times  during  post  acute 
treatment,  and  (3)  understand  the 
relationship  between  severity  of  illness, 
functional  status,  social  support  factors, 
and  resource  utilization.  The  CARE 
instrument  will  be  used  in  the  Post- 
Acute  Care  (PAC)  Payment  Reform 
Demonstration  program  mandated  by 
Section  5008  of  the  Deficit  Reduction 
Act  of  2005  to  develop  payment  groups 
that  reflect  patient  severity  and  related 
cost  and  resource  use  across  post  acute 
settings.  Specifically,  the  data  collected 
using  the  CARE  instrument  during  the 
Post-Acute  Care  Payment  Demonstration 
will  be  used  by  CMS  to  develop  a 
setting  neutral  post-acute  care  payment 
model  as  mandated  by  the  Congress. 

The  data  will  be  used  to  characterize 
patient  severity  of  illness  and  level  of 
function  in  order  to  predict  resource 
use,  post-acute  care  discharge 
placement,  and  beneficiary  outcomes. 
CMS  will  use  the  data  from  the  CARE 
instrument  to  examine  the  degree  to 
which  the  items  on  the  instrument  can 
be  used  to  predict  beneficiary  resource 
use  and  outcomes. 

CMS  made  over  150  changes  and 
improvements  to  the  CARE  instrument 
following  the  60  day  public  comment 
period.  Many  revisions  were  minor 
word  changes  or  clarifications  to  item¬ 
coding  instructions.  A  significant 
number  of  changes  were  made  to  delete 
unnecessary  items  and  to  add  skip 
patterns  to  allow  respondents  to  skip 
over  items/sections  that  do  not  apply  to 
a  particular  condition.  The  revised 
version  of  CARE  retains  its  clinical 
integrity  while  allowing  for  greater 
response  specificity.  Form  Number: 
CMS-10243  (0MB#:  0938-NEW); 
Frequency:  Reporting — Daily;  Affected 
Public:  Private  Sector — Business  or 
other  for-profit  and  Not-for-profit 
institutions;  Number  of  Respondents: 
388;  Total  Annual  Responses:  244,292; 
Total  Annual  Hours:  179,341. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.'m. 


on  December  10,  2007.  OMB  Human 
Resources  and  Housing  Branch, 
Attention;  Carolyn  Lovett,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Fax  Number: 
(202)  395-6974. 

Dated:  November  2,  2007. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E7-21989  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10239  and  CMS- 
R-48] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  CollecUon 
Request:  New  collection;  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Critical  Access 
Hospitals;  Use:  With  this  submission, 
we  are  creating  a  new  information 
collection  request  for  critical  access 
hospitals  (CAH).  Currently,  the 
information  collection  requirements 
associated  with  the  critical  access 
hospital  (CAH)  conditions  of 
participation  (CoPs)  are  included  with 
the  hospital  CoPs  reported  under  CMS- 
R-48  (0938-0328).  Because  the  CAH 
program  has  grown  in  scope  of  services 
and  the  number  of  providers,  we  have 
removed  the  CAH  burden  from  the 


CMS-R— 48  with  the  exception  of  the 
burden  associated  with  the  101  CAHs 
that  have  distinct  part  units  (DPUs),  and 
created  a  separate  information 
collection  request  for  OMB  review  and 
approval.  Section  1820(c)(2)(E)(i)  of  the 
Social  Security  Act  states  that  if  a  CAH 
operates  a  distinct  part  psychiatric  or 
rehabilitation  unit  it  must  have  10  beds 
or  less  in  the  DPU  and  it  must  comply 
with  the  hospital  requirements  specified 
in  42  CFR  Subpart  A,  B,  C,  and  D  of  part 
482.  Based  on  2007  data  from  HRSA,  81 
CAHs  have  psychiatric  distinct  part 
units  pPUs)  and  20  CAHs  have 
rehabilitation  DPUs.  The  burden 
associated  with  the  101  CAHs  with 
DPUs  is  reported  in  CMS-R— 48.  Form 
Number:  CMS-10239  (OMB#;  0938- 
New);  Frequency:  Yearly:  Affected 
Public:  Private  sector — Business  or  other 
for-profit;  Number  of  Respondents: 
1,189;  Total  Annual  Responses: 

137,990;  Total  Annual  Hours;  23,291. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital 
Conditions  of  Participation  and 
Supporting  Regulations  in  42  CFR 
482.12,  482.13,  482.21,  482.22,  482.23, 
482.24,  482.27,  482.30,  482.41,  482.43, 
482.45,  482.53,  482.56,  482.57,  482.60, 
482.61,  482.62,  and  485.616  and 
485.631;  Use:  The  information 
collection  requirements  described  in 
this  information  collection  request  are 
needed  to  implement  the  Medicare  and 
Medicaid  conditions  of  participation 
(CoP)  for  4,890  accredited  and  non- 
accredited  hospitals  and  an  additional 
101  critical  access  hospitals  (CAHs)  that 
have  distinct  part  psychiatric  or 
rehabilitation  units  (DPUs).  CAHs  that 
have  DPUs  must  comply  with  all  of  the 
hospital  CoPs  on  these  units.  Thus,  this 
package  reflects  the  paperwork'burden 
for  a  total  of  4,991  (that  is,  4,890 
hospitals  and  101  CAHs  which  include 
81  CAHs  that  have  psychiatric  DPUs 
and  20  CAHs  that  have  rehabilitation 
DPUs).  The  information  collection 
requirements  for  the  remaining  1,183 
CAHs  have  been  reported  in  a  separate 
package  under  CMS-10239. 

The  CoPs  and  accompanying 
requirements  specified  in  the 
regulations  are  used  by  our  surveyors  as 
a  basis  for  determining  whether  a 
hospital  qualifies  for  a  provider 
agreement  under  Medicare  and 
Medicaid.  CMS  and  the  health  care 
industry  believe  that  the  availability  to 
the  facility  of  the  type  of  records  and 
general  content  of  records,  which  this 
regulation  specifies,  is  standard  medical 
practice  and  is  necessary  in  order  to 
ensure  the  well-being  and  safety  of 
patients  and  professional  treatment 
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accountability.  Form  Number:  CMS-R- 
48  (OMB#:  0938-328);  Frequency: 
Yearly;  Affected  Public:  Private  sector — 
Business  or  other  for-profit;  Number  of 
Respondents:  A, 991;  Total  Annual 
Responses:  1,120,817;  Total  Annual 
Hours:  9, 151, 200.57. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  Site 
address  at  http://wvi'w.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  at  the  address  below,  no 
later  than  5  p.m.-  on  January  8,  2008. 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development — B,  Attention: 
William  N.  Parham,  III,  Room  C4-26- 
05,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  November  2,  2007. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E7-21990  Filed  11-8-07;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2007N-0422] 

Agency  Information  Coiiection 
Activities;  Proposed  Coiiection; 
Comment  Request;  Application  for 
Participation  in  the  Medical  Device 
Fellowship  Program 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  application  for  participation  in  the 
Medical  Device  Fellowship  Program 
(MDFP). 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  January  8,  2008. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ ecomments  or  http:// 
w^v. reguIations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Jr.,  Office  of  the  Chief 
Information  Officer  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.'3501-3520),  Federal" 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit, reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 


proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Application  for  Participation  in  the 
Medical  Device  Fellowship  Program;  5 
U.S.C.  1104,  1302,  3301,  3304,  3320, 
3361,  3393,  and  3394  (OMB  Control 
Number  0910-0551) — Extension 

Sections  1104,  1302,  3301,  3304, 

3320,  3361,  3393,  and  3394  of  Title  5  of 
the  United  States  Code,  authorize 
Federal  agencies  to  rate  applicants  for 
Federal  jobs.  Collecting  applications  for 
the  MDFP  will  allow  FDA’s  Center  for 
Devices  and  Radiological  Health  (CDRH) 
to  easily  and  efficiently  elicit  and 
review  information  from  students  and 
health  care  professionals  who  are 
interested  in  becoming  involved  in 
CDRH  activities.  The  process  will 
reduce  the  time  and  cost  of  submitting 
written  documentation  to  the  agency 
and  lessen  the  likelihood  of  applications 
being  misrouted  within  the  agency  mail 
system.  It  will  assist  the  agency  in 
promoting  and  protecting  the  public 
health  by  encouraging  outside  persons 
to  share  their  expertise  with  CDRH. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


5  U.S.C.  Section/ 

FDA  Form  No. 

No.  of  : 

Respondents  t 

Annual  Frequency 
per  Response  j 

Total  Annual  i 
Responses 

Hours  per  ' 
Response 

1  otal  Hours 

1104,  1302,  3301,  3304,  3320,  3361, 
3393,  3394/ 

Form  No.  3608 

1  ! 

250 

1 _ L 

1  250 

1 _ 

1 

250 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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FDA  based  these  estimates  on  the 
number  of  inquiries  that  have  been 
received  concerning  the  program  and 
the  number  of  requests  for  application 
forms  over  the  past  3  years. 

Dated:  November  2,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FRDoc.  E7-21971  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2007N-0430] 

Agency  Emergency  Processing  Under 
Office  of  Management  and  Budget 
Review;  Orphan  Drug  Products; 
Common  European  Medicines 
Evaluation  Agency/Food  and  Drug 
Administration  Application  Form  for 
Orphan  Medicinal  Product  Designation 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  is  an  amendment  to  OMB 
control  number  0910-0167  and 
concerns  the  joint  adoption  .by  FDA  and 
the  European  Medicines  Evaluation 
Agency  (EMEA)  of  the  Common  EMEA/ 
FDA  Application  Form  for  Orphan 
Medicinal  Product  Designation  (form 
FDA  3671). 

DATES:  Fax  written  comments  on  the 
collection  of  information  by  November 
19,  2007. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  Desk  Officer,  FAX; 
202-395-6974,  or  e-mailed  to 
baguiIar@omb.eop.gov.  All  comments 
should  be  identified  with  the  OMB 
control  number  “0910-0167”  and  the 
title,  “Orphan  Drug  Products;  Common 
EMEA/FDA  Application  Form  for 
Orphan  Medicinal  Product 
Designation.”  Also  include  the  FDA 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  To  obtain  a 
copy  of  the  draft  form  FDA  3671,  please 
call  Mary  Grice  at  301-827-3666  or 


submit  written  requests  via  fax  to  301- 
827-0017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonna  Capezzuto,  Office  of  the  Chief 
Information  Officer  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  emergency  processing  of  this 
proposed  collection  of  ihformation 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(1)  and  5  CFR  1320.13)  to 
enable  the  agency  to  jointly  announce 
with  EMEA  the  adoption  of  the 
Common  EMEA/FDA  Application  Form 
for  Orphan  Medicinal  Product 
Designation  at  the  European  Union 
(EU)-wide  Administrative 
Simplification  Workshop  on  November 
28,  2007.  The  information  is  essential  to 
the  agency’s  mission  of  protecting  and 
promoting  the  public  health.  The  use  of 
the  normal  clearance  procedures  would 
likely  result  in  the  prevention  or 
disruption  of  this  collection  of 
information. 

With  respect  to  the  collection  of 
information,  FDA  invites  comments  on 
these  topics:  (1)  The  clarity  and  ease  of 
use  of  this  proposed  common 
application  form;  (2)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA’s  functions,  including  whether  the 
information  will  have  practical  utility; 

(3)  the  accuracy  of  FDA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(4)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Orphan  Drug  Products;  Common 
EMEA/FDA  Application  Form  for 
Orphan  Medicinal  Product 
Designation — (OMB  Congrol  Number 
0910-0167) — Amendment 

This  common  application  form  is 
intended  to  benefit  sponsors  who  desire 
to  seek  orphan  designation  of  drugs 
intended  for  rare  diseases  or  conditions 
from  both  the  European  Commission 
and  FDA  by  reducing  the  burden  of 
preparing  separate  applications  to  meet 
the  regulatory  requirements  in  each 
jurisdiction.  It  highlights  the  regulatory 
cooperation  between  the  United  States 
and  EU  mandated  by  the  Transatlantic 
Economic  Council  (TEC).  The  TEC 
mandate  involves:  Removal  of  barriers 
to  transatlantic  commerce;  rationalizing. 


reforming,  and,  where  appropriate, 
reducing  regulations  to  empower  the 
private  sector;  achieving  more  effective, 
systematic,  and  transparent  regulatory 
cooperation  to  reduce  costs  associated 
with  regulation  to  consumers  and 
producers;  removing  unnecessary 
differences  between  jurisdictional 
regulations  in  order  to  foster  economic 
integration;  reinforcing  the  existing 
transatlantic  dialogue  structures  in 
regulatory  cooperation,  both  by 
intensifying  our  sector-by-sector  United 
States-EU  regulatory  cooperation  and 
our  dialogue  between  OMB  and  the 
European  Commission  -services  on 
methodological  issues. 

At  present,  when  seeking  orphan 
designation  of  the  same  drug  for  the 
diagnosis,  treatment,  or  prevention  of 
the  same  rare  disease  or  condition  in  the 
United  States  and  in  the  European 
Community,  a  sponsor  must  submit  a 
designation  request  to  FDA  (in 
accordance  with  section  526  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360bb))  and  a  separate 
designation  application  to  EMEA  (in 
accordance  with  Regulation  (EC)  No. 
141/2000  of  December  16, 1999,  and 
Commission  Regulation  (EC)  No.  847/ 
2000).  In  most  cases,  the  two  documents 
are  formatted  differently  to  meet 
regulatory  demands,  but  the  required 
core  information  elements  are  similar 
with  the  exception  of  some  unique 
regulatory  requirements  exclusive  to 
each  jurisdiction.  Therefore,  FDA  and 
EMEA  believe  that  a  common 
application  form  will  help  reduce  the 
sponsor’s  regulatory  burden  and  costs  to 
produce  and  submit  a  differently- 
formatted  request/application.  In 
addition,  a  common  application  form 
may  also  streamline  the  administrative 
and  substantive  regulatory  review 
processes,  and  aid  in  information 
exchange  between  the  agencies.  In 
accordance  with  the  Confidentiality 
Arrangements  concluded  on  September 
12,  2003,  between  the  European 
Commission,  EMEA,  and  FDA,’  FDA 
and  EMEA  have  agreed  in  principle  to 
adopt  a  template  for  the  common 
application  form  as  proposed  in  form 
FDA  3671. 

Any  sponsor  seeking  orphan 
designation  of  the  same  drug  for  the 
same  disease  or  condition  from  both 
FDA  and  EMEA  may  use  this  common 
application  form  for  regulatory  filing 
purposes.  A  sponsor  may  also  use  this 
common  application  form  when  seeking 
designation  only  from  FDA.  This 


'See  “Confidentiality  Arrangements  Concluded 
Between  the  EU  (EC  and  EMEA)  and  the  US  FDA/ 
DHHS  Implementation  Plan  for  Medicinal  Products 
for  Human  Use”  at  http://www.fda.gov/oia/ 
arrangements0904.html. 
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common  application  form  is  intended  to 
complement,  not  to  supersede,  the 
relevant  regulatory  frameworks 
currently  in  effect.  The  sponsor  must 
comply  with  all  applicable  regulatory 
requirements  in  each  jvnisdiction  in 
which  it  seeks  designation  when  using 
this  common  application  form. 

To  use  the  common  application  form, 
the  sponsor  must  provide  the  required 
information  in  each  applicable  section 
as  instructed  in  the  explanatory  notes. 
Certain  information  elements  are 
identified  in  the  form  as  required 
exclusively  by  either  FDA  or  EMEA 
regulations,  and  as  such  they  must  be 
included  only  in  the  application  to  that 
jurisdiction.  Where  additional 
explanations  and/or  supportive 
documents  are  necessary,  the  sponsor 
should  sequentially  append  them  at  the 
end  of  the  common  application  form  in 
the  order  they  appear  in  the  form.  The 
sponsor  must  also  complete  the 
declaration  and  signature  page.  For 
FDA,  the  completed  common 
application  form  and  required  appended 
documents  must  be  submitted  to  the 
Office  of  Orphan  Products  Development 
(HF-35),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  For  EMEA,  the 
completed  documents  must  be 
submitted  to  European  Medicines 
Agency,  7  Westferry  Circus,  Canary 
Wharf,  London  E14  4HB,  United 
Kingdom. 

FDA  estimates  the  reporting  burden  of 
this  common  application  form  as 
follows.  Between  January  2000  and  May 
2006,  FDA  and  EMEA  received  226 
comparable  orphan  designation 
requests/applications  of  the  same  drugs 
for  the  same  diseases  or  conditions,  or 
an  average  of  35  per  year.  With  the  ease 
of  a  common  application  form,  FDA 
anticipates  the  number  of  such  requests/ 
applications  may  increase  over  time. 
Therefore,  generally  there  is  one 
request/application  per  respondent  and 
as,  at  the  extreme,  all  respondent  are 
U.S. -based,  FDA  believes  up  to  40  such 
respondents  may  use  the  common 
application  form  each  year.  The 
respondents  will  be  primarily 
pharmaceutical  companies  or  other  for- 
profit  organizations.  The  collection  of 
information  for  sponsors  requesting 
orphan  drug  designation  from  FDA  is 
currently  covered  by  the  Orphan  Drug 


Regulations  (21  CFR  Part  316)  and 
approved  under  OMB  No.  0910-0167 
(expires  August  31,  2010).  For 
applications  submitted  exclusively  to 
FDA,  we  do  not  believe  the  new  form 
will  result  in  any  increased  burden  on 
the  respondents  and  therefore  we 
estimate  no  additional  burden  for  those 
respondents.  FDA  believes  the 
information  required  for  the  EMEA 
submission,  for  the  most  part,  is  very 
similar  to  that  in  the  FDA  submission, 
which  is  already  in  the  respondents’ 
possession.  The  respondents,  however, 
may  have  to  search  existing  data  sources 
or  gather  additional  needed  data,  such 
as  on  the  prevalence  or  the  availability 
of  alternative  methods  of  diagnosis, 
prevention,  and  treatment  of  the  rare 
disease  or  condition  of  interest  in  the 
European  Community,  to  complete  the 
EMEA  submission.  FDA  estimates  that  it 
will  take  an  additional  32  hours  (16 
hours  of  professional  time  and  16  hours 
of  support  time)  to  compile  information 
required  for  the  EMEA  submission. 
Hence,  the  estimated  total  annual 
human  resource  hours,  at  most,  would 
be  1,280  hours. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


FDA  Form  No. 

I  Annual  No.  of 
j  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

FDA  3671 

1 

1  40 

1 

40 

32 

1,280 

’There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  November  5,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-21988  Filed  11-8-07;  8:45  am] 
BILLING  CODE  416a-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2007M-0366] 

Medical  Devices  Regulated  by  the 
Center  for  Biologies  Evaluation  and 
Research;  Availability  of  Summaries  of 
Safety  and  Effectiveness  Data  for 
Premarket  Approval  Applications 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  This  list  is  intended  to 


inform  the  public  of  the  availability 
through  the  Internet  and  FDA’s  Division 
of  Dockets  Managehient  of  summaries  of 
safety  and  effectiveness  data  of 
approved  PMAs. 

ADDRESSES:  Submit  written  requests  for 
copies  of  summaries  of  safety  and 
effectiveness  data  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Please  include  the  appropriate  docket 
number  as  listed  in  table  1  of  this 
document  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  summaries  of  safety  and 
effectiveness  data. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Pope,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  suite 
200N,  1401  Rockville  Pike,  Rockville, 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  30, 
1998  (63  FR  4571),  FDA  published  a 


final  rule  that  revised  21  CFR  814.44(d) 
and  814.45(d)  to  discontinue  individual 
publication  of  PMA  approvals  and 
denials  in  the  Federal  Register, 
providing  instead  to  post  this 
information  on  the  Internet  at  http:// 
www.fda.gov.  In  addition,  the 
regulations  provide  that  FDA  publish  a 
quarterly  list  of  available  safety  and 
effectiveness  summaries  of  PMA 
approvals  and  denials  that  were 
announced  during  the  quarter.  FDA 
believes  that  this  procedure  expedites 
public  notification  of  these  actions 
because  announcements  can  be  placed 
on  the  Internet  more  quickly  than  they 
can  be  published  in  the  Federal 
Register,  and  FDA  believes  that  the 
Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
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The  30-day  period  for  requesting 
administrative  reconsideration  of  an 
FDA  action  under  §  10.33(b)  (21  CFR 
10.33(b))  for  notices  announcing 
approval  of  a  PMA  begins  on  the  day  the 
notice  is  placed  on  the  Internet.  Section 
10.33(b)  provides  that  FDA  may,  for 
good  cause,  extend  this  30-day  period. 


Reconsideration  of  a  denial  or 
withdrawal  of  approval  of  a  PMA  may 
be  sought  only  by  the  applicant;  in  these 
cases,  the  30-day  period  will  begin 
when  the  applicant  is  notified  by  FDA 
in  writing  of  its  decision. 

The  following  is  a  list  of  PMAs 
approved  by  CBER  for  which  summaries 


of  safety  and  effectiveness  data  were 
placed  on  the  Internet  from  July  1,  2007, 
through  September  30,  2007.  There  were 
no  denial  actions  during  this  period. 

The  list  provides  the  manufacturer’s 
name,  the  product’s  generic  name  or  the 
trade  name,  and  the  approval  date. 


Table  1.  List  of  Summaries  of  Safety  and  Effectiveness  Data  for  Approved  PMAs  Made  Available  July  1, 

2007,  THROUGH  SEPTEMBER  30,  2007. 


PMA  No./Docket  No. 

Applicant 

1  1 

i  Trade  Name  1 

1 

Approval  Date 

BP060001  /0/2007M-0366 

j  ThermoGenesis  Corp. 

CryoSeal  FS  System 

7/26/2007 

II.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
WWW.  f da  .gov/ cber/ products,  h  tm . 

Dated:  October  31,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-21986  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Obstetrics  and  Gynecoiogy  Devices 
Panei  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  13,  2007,  from  8  a.m. 
to  5  p.m.,  and  on  December  14,  2007, 
from  8  a.m.  to  1:15  p.m. 

Location:  Hilton  Washington  DC 
North/Gaithersburg,  Salons  A,  B,  and  C, 
620  Perry  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Michael  Bailey, 
Center  for  Devices  and  Radiological 
Health  (HFZ— 470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  240-276-4100,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
3014512524.  Please  call  the  Information 


Line  for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  On  December  13,  2007,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  for  the 
Adiana  Transcervical  Sterilization 
System,  sponsored  by  Cytyc  Surgical 
Products.  This  device  is  indicated  to  be 
used  as  a  permanent  method  for  female 
sterilization.  On  December  14,  2007,  the 
committee  will  have  a  general  topic 
discussion  of  clinical  trial  design  issues 
for  endometrial  ablation  devices 
indicated  for  pre-menopausal  women  in 
whom  childbearing  is  complete  and 
who  no  longer  desire  menses  (i.e., 
monthly  period).  The  committee  will 
also  hear  and  discuss  a  post-approval 
study  update  for  the  ExAblate  2000 
System  from  InSightec,  Inc.  The  system 
is  indicated  for  ablation  of  uterine 
fibroid  tissue  in  pre-  or  peri-menopausal 
women  with  symptomatic  uterine 
fibroids  who  desire  a  uterine  sparing 
procedure. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm,  click  on  the 
year  2007  and  scroll  down  to  the 
appropriate  advisory  committee  link. 


Procedure:  On  December  13,  2007, 
from  8  a.m.  to  5  p.m.,  and  on  December 
14,  2007,  from  9  a.m.  to  1:15  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  November  29,  2007. 
Oral  presentations  from  the  public  will 
be  scheduled  on  December  13,  2007, 
between  approximately  8:15  a.m.  and 
8:45  a.m.  and  between  approximately 
3:30  p.m.  and  4  p.m.,  and  on  December 
14,  2007,  between  approximately  10 
a.m.  and  10:15  a.m.  and  between 
approximately  11:15  a.m.  and  12:15 
p.m.  Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before 
November  21,  2007.  Time  allotted  for 
each  presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  November  23,  2007. 

Closed  Presentation  of  Data:  On 
December  14,  2007,  from  8  a.m.  to  9 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  The  committee 
will  hear  an  update  on  device 
submissions  currently  under  review. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
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accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  240-276-8932,  at  least  7  days 
in  advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http://www.fda.gov/oc/advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  2,  2007. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  E7-21979  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2007D-0419] 

Draft  Guidance  for  Industry  on  Chronic 
Obstructive  Puimonary  Disease: 
Developing  Drugs  for  Treatment; 
Availabiiity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  “Chronic  Obstructive 
Pulmonary  Disease:  Developing  Drugs 
for  Treatment.”  This  guidance  is 
intended  to  assist  the  pharmaceutical 
industry  in  designing  a  clinical 
development  program,  for  new  drugs  for 
the  treatment  of  chronic  obstructive 
pulmonary  disease  (COPD).  The 
emphasis  of  this  guidance  is  on  the 
assessment  of  efficacy  of  a  new 
molecular  entity  in  phase  3  clinical 
studies  of  COPD. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  January  8,  2008. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 


Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
wix'w.fda.gov/dockets/ecomments  or 
http://www.regulations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Badrul  A.  Chowdhury,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  22,  rm.  3316, 
Silver  Spring,  MD  20993-0002,  301- 
796-2300. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
“Chronic  Obstructive  Pulmonary 
Disease:  Developing  Drugs  for 
Treatment.”  This  guidance  is  intended 
to  assist  the  pharmaceutical  industry  in 
designing  a  clinical  development 
program  for  new  drugs  for  the  treatment 
of  COPD.  The  emphasis  of  this  guidance 
is  on  the  assessment  of  efficacy  of  a  new 
niolecular  entity  in  phase  3  clinical 
studies  of  COPD. 

There  is  pressing  need  to  develop  new 
drugs  for  COPD  because  the  global 
prevalence  of  COPD  is  rising,  the 
disease  is  associated  with  significant 
morbidity  and  mortality,  and  current 
treatment  options  are  limited.  The 
currently  available  drugs  for  COPD  are 
mostly  for  symptomatic  treatment  and 
have  not  been  conclusively  shown  to 
alter  the  underlying  inflammation  or  to 
alter  disease  progression.  The  principles 
of  development  applied  to  COPD  drugs 
have  been  generally  derived  from  those 
used  to  develop  drugs  for  asthma,  with 
the  primary  focus  aimed  at 
demonstrating  improvements  in  airway 
obstruction.  With  improved 
understanding  of  the  pathophysiology 
and  clinical  manifestations  of  COPD, 
and  the  awareness  of  the  importance  of 
inflammation  in  COPD  and  how  this 
inflammation  differs  from  that  occurring 
in  asthma,  this  is  an  appropriate  time  to 
define  characteristics  of  specific  drug 
development  programs  for  COPD. 

This  draft  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency’s  current  thinking 
on  developing  drugs  for  the  treatment  of 
COPD.  It  does  not  create  or  confer  any 


rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fda.gov/cder/guidance/ 
index.htm  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

Dated:  November  2,  2007. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  E7-21985  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  Nurse 
Education  and  Practice;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice  (NACNEP). 

Dates  and  Times:  November  15,  2007,  9 
a.m.-5  p.m. 

November  16,  2007,  9  a.m.-4  p.m. 

Place:  Doubletree  Executive  Hotel  and 
Meeting  Center,  8120  Wisconsin  Avenue, 
Bethesda,  MD  20814. 

Status:  The  meeting  will  be  open  to  the 
public. 

Agenda:  Agency  and  Bureau 
administrative  updates  wijl  be  provided.  The 
purpose  of  the  meeting  will  be  to  examine 
the  issues  facing  nursing  education  in 
relation  to  teaching  and  learning  strategies, 
the  needs  of  employers  and  consumers  for 
high  quality  professional  nursing  care  across 
the  lifespan  and  in  a  variety  of  settings,  and 
nursing  curricula  to  prepare  the  nursing 
student  at  the  basic  level  (associate  degree, 
diploma,  and  baccalaureate  degree)  to 
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practice  in  a  changing  health  care  system. 

The  objectives  of  the  meeting  are  to:  (1) 
Examine  the  most  effective  and  relevant 
teaching  and  learning  methods  and  strategies 
focusing  on  Competency  Outcomes  and 
Performance  Assessment  for  students  in  the 
practice  disciplines;  (2)  identify  knowledge, 
skills,  and  abilities  needed  by  the  21st 
century  RN  workforce  as  seen  through  the 
eyes  of  employers  and  consumers;  and  (3) 
examine  nursing  curricula  among  all  three 
basic  RN  programs  {associate  degree, 
diploma  and  baccalaureate  programs}  to 
understand  similarities  and  differences  in  the 
respective  programs  and  their  ability  to 
prepare  the  21st  century  nursing  student  for 
professional  practice. 

During  this  meeting,  the  NACNEP  council 
members  will  deliberate  as  workgroups  on 
the  content  presented  and  formulate 
recommendations  to  the  Secretary  of  Health 
and  Human  Services  and  the  Congress  on 
teaching  and  learning  strategies  for  future 
nursing  students  and  nursing  competencies 
required  by  employers  and  consumers.  This 
meeting  and  the  meeting  held  in  April  2008 
will  form  the  basis  for  NACNEP’s 
congressionally  mandated  Ninth  Annual 
Report. 

For  Further  Information  Contact:  Anyone 
interested  in  obtaining  a  roster  of  members, 
minutes  of  the  meeting,  or  other  relevant 
information  should  write  or  contact  Dr.  Joan 
Weiss,  Executive  Secretary,  National 
Advisory  Council  on  Nurse  Education  and 
Practice,  Parklawn  Building,  Room  9-35, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  telephone  (301)  443-5688.' 

Due  to  a  delay  in  confirming  several  key 
speakers,  this  notice  will  publish  in  the 
Federal  Register  less  than  15  days  before  the 
date  of  the  meeting. 

Dated:  November  5,  2007. 

Alexandra  Huttinger, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

[FR  Doc.  E7-21978  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2007-0049] 

National  Boating  Safety  Activities: 
Funding  for  National  Nonprofit  Public 
Service  Organizations 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  funds  availability. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  fiscal  year  2008  grants 
and  cooperative  agreements  from 
national,  nongovernmental,  nonprofit 
public  service  organizations.  These 
grants  and  cooperative  agreements 
would  be  used  to  fund  projects  on 
various  subjects  promoting  recreational 
boating  safety  on  a  national  scope.  This 


notice  provides  information  about  the 
grant  and  cooperative  agreement 
application  process  and  some  of  the 
subjects  of  particular  interest  to  the 
Coast  Guard. 

DATES:  You  may  obtain  application 
packages  on  or  after  November  1,  2007. 
Proposals  for  the  fiscal  year  2008  grant 
cycle  must  be  received  before  3  p.m. 
Eastern  time,  January  22,  2008. 
ADDRESSES:  You  may  obtain  application 
packages  by  calling  the  Coast  Guard  at 
202-372-1060.  Submit  proposals  to: 
Commandant  (CG-54221),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Room  3100,  Washington, 

DC  20593-0001.  This  notice  is  available 
from  the  Coast  Guard  and  on  the 
Internet  at  the  Web  site  for  the  Boating 
Safety  Division  at  http:// 
www.uscgboating.org  and  at  http:// 
www.reguIation.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vickie  Hartberger,  Boating  Safety 
Division,  U.S.  Coast  Guard  (CG— 54221), 
2100  Second  Street,  SW.,  Room  3100, 
Washington,  DC  20593-0001;  202-372- 
1060;  e-mail 

Vickie.L.Hartberger@uscg.miI.  The 
points  of  contact  for  the  nine  project 
areas  are  listed  at  the  end  of  each  project 
description. 

SUPPLEMENTARY  INFORMATION:  Title  46, 
United  States  Code,  Chapter  131, 
provides  for  the  allocation  of  available 
funds  from  the  Sport  Fish  Restoration 
and  Boating  Trust  Fund  for  State 
recreational  boating  safety  grants.  The 
majority  of  funds  are  allocated  to  the 
states  and  up  to  5  percent  of  these  funds 
may  be  distributed  by  the  Coast  Guard 
for  grants  and  cooperative  agreements 
for  national  recreational  boating  safety 
activities  of  national  nonprofit  public 
_  service  organizations.  We  anticipate  we 
will  allocate  approximately  $5,400,000 
among  several  organizations  for  fiscal 
year  2008.  Thirty-seven  awards  totaling 
$5,219,380  were  made  in  fiscal  year 
2007  ranging  from  $10,000  to  $650,000. 
Nothing  in  this  notice  should  be 
construed  as  committing  the  Coast 
Guard  to  dividing  available  funds 
among  qualified  applicants  or  awarding 
any  specified  amount.  Applicants  must 
be  national,  nongovernmental,  nonprofit 
public-service  organizations  and  must 
establish  that  their  activities  are 
-  national  in  scope.  You  may  obtain  an 
application  package  by  writing  or 
calling  the  point  of  contact  listed  in 
ADDRESSES  on  or  after  November  1, 

2007.  The  application  package  contains 
all  necessary  forms,  an  explanation  of 
how  the  grant  program  is  administered, 
and  a  checklist  for  submitting  a  grant 
application.  You  can  obtain  specific 
information  on  organization  eligibility. 


proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  by  contacting 
the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

The  Boating  Safety  Financial 
Assistance  Program  is  listed  in  section 
97.012  of  the  Catalog  of  Federal 
Domestic  Assistance.  Prospective 
grantees  may  propose  up  to  a  5-year 
grant  with  12-month  (fiscal  year) 
increments  identified.  In  effect,  an 
award  would  be  made  for  the  first  year 
and  thereafter  renewal  is  optional.  Each 
annual  increment  would  not  be 
guaranteed.  Under  a  continuation 
(multi-year)  type  of  award,  the  Coast 
Guard  agrees  to  support  a  grant  project 
at  a  specific  level  of  effort  for  a  specified 
period  of  time,  with  a  statement  of 
intention  to  provide  additional  future 
support,  provided  funds  are  available, 
the  project  continues  to  support  the 
needs  of  the  government,  and  the 
achieved  results  warrant  further 
support.  Award  of  continuation  grants 
will  be  made  on  a  strict  case-by-case 
basis  to  assist  planning  in  certain  large 
scale  projects  and  ensure  continuity. 
Procedures  also  provide  for  awarding 
noncompetitive  grants  or  cooperative 
agreements  on  a  case-by-case  basis.  This 
authority  is  judiciously  used  to  fund 
recurring  annual  projects  or  events 
which  can  only  be  carried  out  by  one 
organization,  and  projects  that  present 
targets  of  opportunity  for  timely  action 
on  new  or  emerging  program 
requirements  or  issues.  The  following 
list  includes  items  of  specific  interest  to 
the  Coast  Guard,  however,  potential 
applicants  should  not  be  constrained  by 
the  list.  We  welcome  any  initiative  that 
supports  the  mission  of  the  USCG  Office 
of  Boating  Safety,  which  is:  To  ensure 
the  public  has  a  safe,  secure,  and 
enjoyable  recreational  boating 
experience  by  implementing  programs 
that  minimize  the  loss  of  life,  personal 
injury,  and  property  damage  while 
cooperating  with  environmental  and 
national  security  efforts.  The 
performance  goal  of  the  National 
Recreational  Boating  Safety  Program  is 
to  reduce  recreational  boating 
casualties.  To  achieve  this  goal,  our 
objectives,  for  which  we  need  additional 
expertise  from  grant  recipients,  include; 

•  Improving  the  reliability  of  boating 
accident  reporting,  which  assists  in 
identifying  causal  factors  that  could 
then  be  addressed  through  education 
and/or  regulation. 

•  Tracking  and  Increasing  Awareness 
of  Safe  Boating  Practices. 

•  Increasing  lifejacket  wear. 

•  Decreasing  the  number  of  alcohol- 
involved  accidents. 
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•  Increasing  operator  compliance 
with  Navigation  Rules. 

•  Increasing  operator  compliance 
with  USCG  safety  equipment  carriage 
requirements. 

•  Tracking  completion  of  advanced 
boating  education  courses  with  the 
future  goal  of  using  this  data  to  increase 
said  training. 

•  Tracking  and  increasing  the  number 
of  NASBLA-approved  boating  safety 
education  certificates  issued  annually. 

Some  project  areas  of  continuing  and 
particular  interest  for  grant  funding 
include  the  following: 

1.  Develop  and  Conduct  a  National, 
Year-Round,  Safe  Boating  Campaign 
that  addresses  areas  identified  through 
the  National  RBS  Program’s  Strategic 
Plan.  The  Coast  Cuard  seeks  a  grantee 
to  plan,  develop  and  implement  a  2008 
National  Safe  Boating  Campaign  that 
promotes  a  concentrated  effort  to  target 
specific  boater  market  segments  and 
recreational  boating  safety  topics.  This 
year-round  campaign  must  coincide 
with  the  objectives  of  the  National  RBS 
Program.  The  nationwide  activities  of 
this  public  awareness  campaign  should 
be  based  on  the  support  of  the 
volunteers  and  professional  groups  at 
the  grassroots  (local)  level.  Key  to  this 
collaborative  effort  is  how  it  will 
complement  the  Coast  Guard’s  national 
outreach  initiatives.  The  major  focus  of 
the  effort  will  be  to  modify  the  behavior 
of  all  boaters  with  special  focus  on  boat 
operators  being  responsible  for  their 
own  safety  as  well  as  the  safety  of  their 
passengers.  Significant  emphasis  should 
be  placed  on  lifejacket  wear,  boater 
education,  safety  and  security  issues, 
propeller  injury  prevention,  and  the 
dangers  of  carbon  monoxide,  as  well  as 
boating  under  the  influence  of  alcohol 
or  drugs.  Efforts  will  also  be 
coordinated,  year-round,  with  other 
national  safety  initiatives  and  special 
media  events.  Point  of  Contact:  Ms.  To 
Calkin,  202-372-1065. 

2.  Develop  and  Conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference.  The  Coast 
Guard  seeks  a  grantee  to  plan, 
implement,  oversee,  and  conduct  a 
National  Recreational  Boating  Safety 
Outreach  and  Awareness  Conference 
that  supports  the  organizational 
objectives  of  the  National  Recreational 
Boating  Safety  Program.  The  overall 
conference  focus  should  have 
promotional  strategies  with  special 
emphasis  on  boat  operators  being 
responsible  for  their  own  safety  as  well 
as  the  safety  of  their  passengers. 
Significant  emphasis  should  be  placed 
on  offering  multiple  subjects  that  afford 
the  participants  professional 
development  opportunities  and 


educational  enhancement.  Subjects 
should  focus  on,  but  not  be  limited  to: 
Lifejacket  wear,  safety  and  security 
issues,  propeller  injury  prevention,  the 
dangers  of  carbon  monoxide,  boater 
education,  vessel  safety,  outreach  and 
awareness  efforts,  as  well  as  boating 
under  the  influence  of  alcohol  or  drugs. 
Point  of  Contact:  Ms.  Jo  Calkin,  202- 
372-1065. 

3.  Federal/State  Cooperative 
Partnering  Efforts.  The  Coast  Guard 
seeks  a  grantee  to  provide  programs  to 
measurably  enhance  uniformity  and 
reciprocity  in  state  boating  safety  laws/ 
regulations  and  other  state  boating 
safety  efforts.  The  grantee  would 
provide  a  forum  to  encourage  such 
uniformity  and  reciprocity  among 
jurisdictions,  and  closer  cooperation 
and  assistance  in  developing, 
administering,  and  enforcing  state  laws 
and  regulations  pertaining  to  boating 
safety.  The  grantee  would  further 
provide  a  forum  to  encourage  sufficient 
patrol  and  other  activities  to  ensure 
adequate  enforcement  of  state  boating 
safety  laws  and  regulations,  provision  of 
an  adequate  USCG  recognized  state 
boating  safety  education  program, 
enhanced  maintenance  of  USCG 
approved  vessel  numbering  system  and 
enhanced  implementation  of  a  USCG 
approved  marine  casualty  reporting 
system.  Point  of  Contact:  Mr.  W.  Vann 
Burgess,  202-372-1071. 

4.  Develop  and  Conduct  Boating 
Accident  Investigation  Seminars.  The 
Coast  Guard  seeks  a  grantee  to  develop, 
provide  instructional  material,  and 
conduct  training  courses  nationwide  for 
boating  accident  investigators,  including 
four  courses  at  the  U.S.  Coast  Guard’s 
Maritime  Law  Enforcement  Academy  in 
Charleston,  South  Carolina.  Point  of 
Contact:  Mr.  Mike  Jendrossek,  202-372- 
1052. 

5.  National  Estimate  of  Personal 
Flotation  Device  Wear  Rate.  The  Coast 
Guard  seeks  a  grantee  to  provide  reliable 
and  valid  national  estimates  of  personal 
flotation  device  (PFD  or  lifejacket)  wear 
by  recreational  boaters.  Wear  rates  of 
PFDs  should  be  based  on  actual 
observations  taken  from  a  representative 
sample  of  boaters  across  a  range  of  water 
venues  that  include  lakes,  rivers,  and 
bays.  It  is  essential  that  observation 
methods  remain  as  close  as  possible  to 
those  used  in  previous  years  so  the 
number  of  boats,  types  of  boats,  length 
of  boats,  operation  and  activity  of  boats, 
as  well  as  the  age  and  gender  of  the 
boaters  observed  remain  consistent. 
Using  the  design  of  the  National  PFD 
Wear  Rate  Study  as  a  base,  a 
supplemental  observational  study  is 
solicited  to  determine  if  PFD  wear  rates 
are  higher  in  an  area  after  the  roll-out  of 


the  annual  Safe  Boating  Campaign.  The 
grantee  shall  conduct  observations  in 
areas  around  the  country  that  have 
relatively  high  boating  activity  in  the 
summer  and  therefore  may  be  expected 
to  have  a  reasonable  level  of  activity  to 
make  conclusions  about  changes  in 
wear  rates  more  stable.  Observation  data 
for  2007  will  be  collected  for  inclusion 
in  the  baseline  measure.  In  the  summer 
of  2008,  the  post-campaign 
measurement  will  be  conducted.  Point 
of  Contact:  Mr.  Jeff  Ludwig,  202-372- 
1061. 

6.  Voluntary  Standards  Development 
Support.  The  Coast  Guard  seeks  a 
grantee  to  carry  out  a  program  to 
encourage  active  participation  by 
members  of  the  public  and  other 
qualified  persons  in  the  development  of 
technically  sound  voluntary  safety 
standards  for  boats  and  associated 
equipment.  Point  of  Contact:  Mr.  Po 
Chang,  202-372-1075. 

7.  Inflatable  Lifejacket  Testing  for 
Children.  The  Coast  Guard  seeks  a  . 
grantee  to  develop  a  test  program  and 
conduct  appropriate  testing  to 
determine  if  children  under  16  years  of 
age  are  capable  of  safely  using  automatic 
inflatable  lifejackets.  At  least  two  age 
groups  should  be  considered,  (a) 
Children  from  6-12  years  old;  and  (b) 
Children  from  12  to  16  years  old.  Point 
of  Contact:  Mr.  Dan  McCormick,  202- 
372-1078. 

8.  Navigation  Rules  and  State 
Violations.  The  Coast  Guard  seeks  a 
grantee  to  conduct  a  survey  or  study  of 
each  state  and  territory  to  determine 
such  things  as,  “Has  the  state  adopted 
the  COLREGS/Navigation  Rules  within 
their  state  code?  If  not,  have  they 
created  their  own  set  of  Navigation 
Rules?’’  If  not,  do  they  at  least  use  the 
Navigation  Rules  to  determine  other 
violations  of  state  law  (i.e.  reckless 
operation,  failure  to  have  proper  look 
out,  etc.)  How  do  they  document  such 
cases?  The  outcome  of  this  survey 
should  help  (clarify)  how  the  Coast 
Guard  determines  the  most  common 
Navigation  Rules  violations 
(documented)  in  terms  of  a  common 
definition.  Point  of  Contact:  Mr.  W. 
Vann  Burgess,  . 202-372-1071. 

9.  Practical  “on  the  water”  Course. 
The  Coast  Guard  seeks  a  grantee  to  carry 
out  a  program  to  encourage  and  develop 
a  small  boat  practical  “on  the  water” 
course  curriculum.  The  basic  boat 
handling  skills  should  take  into 
consideration  all  types  of  weather 
conditions  such  as  heavy  winds  and  sea 
conditions.  Close  quarter  maneuvering 
in  congested  harbor  and  waterways 
should  also  be  taught.  The  operation  of 
different  types  of  vessels  should  also  be 
taken  into  consideration,  such  as  twin 
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or  single  inboard  engines  with  rudder 
steerage  which  would  be  considerably 
different  from  inboard/outboard  engines 
or  outboard  motors.  The  course  should 
address  all  these  issues.  Point  of 
Contact:  Mr.  Wayne  Stacey,  202-372- 
1067. 

We  encourage  proposals  addressing 
other  boating  safety  concerns. 

Potential  grantees  should  focus  on 
partnership,  e.g.,  exploring  other 
sources,  linkages,  in-kind  contributions, 
cost  sharing,  and  partnering  with  other 
organizations  or  corporations.  With  your 
application,  we  encourage  you  to  list 
and  describe  the  tools  you  will  use  to 
measure  your  grant’s  performance 
toward  achieving  the  goals  of  the 
National  RBS  Program  Strategic  Plan  or 
toward  achieving  a  specific  objective 
that  will  result  in  the  achievement  of 
these  goals.  The  Strategic  Plan  for  the 
National  RBS  Program  can  be  found  on 
the  Boating  Safety  Division  Web  site  at 
http://www.uscgboating.org.  For  some 
examples  of  tools,  we  invite  you  to 
explore  this  CDC  Web  site:  http:// 

WWW.  cdc.gov/n  ci pc/ pub-res/ 
demonstr.htm. 

This  announcement  is  also  available 
on  the  www.granfs.gov  Web  site;  we  are 
also  publishing  the  information  in  the 
Federal  Register  again  this  year  to 
provide  information  to  the  public  in  a 
timely  manner. 

Dated:  October  31,  2007. 

Francis  J.  Sturm, 

Captain,  U.S.  Coast  Guard,  Acting  Director 
of  Prevention  Policy. 

[FR  Doc.  E7-21972  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-1 5-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  NO.CGD08-07-041] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

AGENCY;  Coast  Guard,  DHS. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  elect  a  new 
committee  chairperson,  vice¬ 
chairperson  and  chairpersons  for 
subcommittees.  The  meeting  will  not  he 
a  working  meeting.  This  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  will  he  held  on 
Tuesday,  November  27,  2007  from  9—10 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Houston  Pilots  Association,  8150 


South  Loop  East,  Houston,  Texas 
77011-1747,  (713)  645-9620.  This 
notice  is  available  on  the  Internet  at 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Hal  R.  Pitts,  Executive 
Secretary  of  HOGANSAC,  telephone 
(713)671-5164,  e-mail 
hal.r.pitts@uscg.mil,  or  Lieutenant  Sean 
Hughes,  Assistant  to  the  Executive 
Secretary  of  HOGANSAC,  telephone 
(713)  678-9001,  e-mail 
sean.p.hughes@uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (Pub.  L.  92-463). 

Agenda  of  the  Meeting: 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  Executive 
Director  (CAPT  Diehl)  or  Executive 
Director’s  representative. 

(2)  HOGANSAC  membership  election 
of  chairperson  and  vice-chairperson. 

(3)  Membership  election  of  seven  (07) 
subcommittee  chairpersons. 

Information  On  Services  For  The 
Handicapped:  For  information  on 
facilities  or  services  for  the  handicapped 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive 
Secretary  or  Assistant  to  the  Executive 
Secretcury  as  soon  as  possible. 

November  5,  2007. 

J.R.  Whitehead, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  07-5606  Filed  11-06-07;  2:13  pm] 
BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[CIS  No.  2433-07;  DHS  Docket  No.  USCIS- 
2007-0059] 

RIN  1615-ZA63 

Filing  Location  for  H-2A  Petitions 

agency:  U.S.  Citizenship  and 
Immigration  Services,  DHS. 
action:  Notice. 

SUMMARY:  This  Notice  announces  that 
employers  petitioning  for  temporary  or 
seasonal  agricultural  workers  coming  to 
the  United  States  under  the  H-2A 
nonimmigrant  classification  must  file 
their  petitions  at  U.S.  Citizenship  and 
Immigration  Service’s  California  Service 
Center.  Receiving  all  H-2A  petitions  at 
the  designated  California  Service  Center 


will  enable  U.S.  Citizenship  and 
Immigration  Services  to  reduce  overall 
petition  processing  times  and  better 
monitor  the  adjudication  of  H-2A 
petitions. 

DATES:  This  Notice  is  effective 
December  10,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hiroko  Witherow,  Service  Center 
Operations,  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  111  Massachusetts 
Avenue,  NW.,  Suite  3000,  Washington, 
DC  20529,  telephone  (202)  272-8410. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  H-2A  nonimmigrant 
classification  applies  to  alien  workers 
coming  to  the  United  States  temporarily 
to  perform  agricultural  labor  or  services 
of  a  temporary  or  seasonal  nature. 
Immigration  and  Nationality  Act  (INA) 
sec.  101(a)(15)(H)(ii)(a).  8  U.S.C. 
1101(a)(15)(H)(ii)(a);  see  8  CFR 
214.1(a)(2)  (H-2A  classification 
designation).  As  part  of  the  process  to 
obtain  H-2A  nonimmigrant  status,  a 
U.S.  employer  must  file  Form  1-129, 
“Petition  for  Nonimmigrant  Worker,”  on 
the  workers”  behalf.  On  October  17, 
2007,  U.S.  Citizenship  and  Immigration 
Services  (USCIS)  announced  that  it  was 
centralizing  the  processing  of  Forms  I- 
129  filed  under  the  H-2A  nonimmigrant 
classification  (hereinafter  “H-2A 
petitions”)  to  its  California  Service 
Center  (CSC).  See  http://www.uscis.gov/ 
files/ pressrelease/ 
H2AUpdatel7Oct07.pdf.  USCIS  also 
issued  Form  1-129  Supplemental  Filing 
Instructions  for  filing  H-2A  petitions  at 
the  CSC. 

The  October  1 7  announcement 
encouraged  employers  to  begin  filing  H- 
2 A  petitions  at  the  CSC  address. 
Previously,  employers  were  required  to 
file  H-2A  petitions  either  with  USCIS’ 
California  Service  Center  (CSC)  or 
Vermont  Service  Center  (VSC), 
depending  on  the  location  of  the 
temporary  employment.  See  Form  1-129 
Instructions  (Rev.  07/30/07),  at  pages  13 
through  16.  The  change  in  filing 
location  of  H-2A  petitions  to  the  CSC 
was  prompted  by  USCIS’  establishment 
of  a  special  unit  at  the  California  Service 
Center  dedicated  to  process  all  H-2A 
petitions.  USCIS  believes  that  receiving 
all  H-2A  petitions  at  the  designated 
CSC  address  will  help  speed  the  fee- 
receipt,  data-entry,  and  adjudication 
processes.  In  so  doing,  USCIS  will  he 
able  to  reduce  overall  petition 
processing  times  and  better  monitor  the 
adjudication  of  H-2A  petitions. 

USCIS  has  been  forwarding  H-2A 
petitions  to  the  CSC  for  processing  if  a 
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different  service  center  received  the 
petitions.  However,  after  December  10, 
2007,  USCIS  will  no  longer  continue  to 
forward  H-2A  petitions  filed  at  another 
service  center.  Instead,  these  petitions 
and  accompanying  fees  will  be  returned 
to  the  petitioner  for  proper  filing. 

II.  H-2A  Filing  Address  at  the  CSC 

Beginning  on  December  10,  2007, 
employers  must  file  H-2A  petitions  at 
the  following  address  in  accordance 
with  the  Supplemental  Filing 
Instructions  to  Form  1-129: 

For  Direct  Mail:  U.  S.  Citizenship  and 
Immigration  Services,  California  Service 
Center,  ATTN:  H-2A  Processing  Unit, 
P.O.  Box  10140,  Laguna  Niguel,  CA 
92607-1040. 

For  non-United  States  Postal  Service 
(USPS)  deliveries  (e.g.  private  couriers): 
U.S.  Citizenship  and  Immigration 
Services,  California  Service  Center, 
ATTN:  H-2A  Processing  Unit,  24000 
Avila  Road,  Room  2312,  Laguna  Niguel, 
CA  92677. 

An  H-2A  petition  also  can  be 
electronically  filed.  Instructions  for 
electronically  filing  Form  1-129  for  the 
H-2A  classification  is  available  on 
USCIS’  Web  site  at  www.uscis.gov. 

III.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  109  Stat. 
163  (1995),  all  Departments  are  required 
to  submit  to  the  Office  of  Management 
and  Budget  (0MB),  for  review  and 
approval,  any  reporting  or 
recordkeeping  requirements. 
Accordingly,  the  supplemental 
instructions  for  the  Form  1-129  were 
submitted  and  approved  by  OMB.  The 
OMB  Control  Number  for  this 
information  collection  is  1615-0009. 

Dated:  November  5,  2007. 

Emilio  T.  Gonzalez, 

Director,  U.S.  Citizenship  and  Immigration 
Services. 

[FR  Doc.  E7-21984  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Proposed  Collection;  Comment 
Request;  Arrival  and  Departure 
Record:  (Forms  1-94  and  I-94W) 

agency:  Customs  and  Border  Protection 
(CBP),  Department  of  Homeland 
Security. 

ACTION:  60-Day  Notice  and  request  for 
comments;  Revision  of  an  existing 
information  collection:  1651-0111. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  CBP  invites  the  general  public 
and  other  Federal  agencies  to  comment 
on  an  information  collection 
requirement  concerning  the  Arrival  and 
Departure  Record,  Forms  1-94  and  I- 
94W.  This  request  for  comment  is  being 
made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  8,  2008,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  and  Border  Protection, 
Information  Services  Group,  Attn.: 
Tracey  Denning,  1300  Pennsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs  and 
Border  Protection,  Attn.:  Tracey 
Denning,  1300  Pennsylvania  Avenue, 
NW.,  Room  3.2.C,  Washington,  DC 
20229,  Tel.  (202)  344-1429. 
SUPPLEMENTARY  INFORMATION:  CBP 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the*  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  startup  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  CBP  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  CBP  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Arrival  and  Departure  Record. 

OMB  Number:  1651-0111. 

Form  Number:  1-94  and  I-94W. 

Abstract:  These  forms  are  used  to 
deliver  to  the  CBP  Officers  at  the  port 
of  arrival  lists  or  manifests  of  persons  on 
board  arriving  and  departing  vessels  and 
aircrafts.  These  forms  are  completed  by 


the  master  or  commanding  officer,  or 
authorized  agent,  owner,  or  consignee  of 
the  vessel  or  aircraft.  CBP  proposes  to 
revise  this  information  collection  by 
adding  e-mail  address  and  phone 
number  to  the  1-94  and  I-94W. 

Current  Actions:  This  submission  is 
being  submitted  to  revise  the  current 
information  collection. 

Type  of  Review:  Revision. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
17,924,380. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,079,228. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $120,958,321. 

Dated;  November  2,  2007. 

Tracey  Denning,  ^ 

Agency  Clearance  Officer,  Information 
Services  Group. 

[FR  Doc.  E7-21968  Filed  11-8-07;  8:45  am] 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Proposed  Collection;  Comment 
Request;  On-Line  Allegation 
Submission 

AGENCY:  Customs  and  Border  Protection 
(CBP),  Department  of  Homeland 
Security. 

ACTION:  60-Day  Notice  and  request  for 
comments;  New  collection  of 
information. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  CBP  invites  the  general  public 
and  other  Federal  agencies  to  comment 
on  an  information  collection 
requirement  concerning  the  On-Line 
Allegation  Submission.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  (Public  Law 
104-13;  44  U.S.C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  8,  2008,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  and  Border  Protection, 
Information  Services  Group,  Room 
3.2.C,  1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs  and 
Border  Protection,  Attn.:  Tracey 
Denning,  Rm.  3.2.C,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229, 
Tel.  (202)  344-1429. 
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SUPPLEMENTARY  INFORMATION:  CBP 

invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  (Pub.  L.  104-13;  44 
U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  CBP  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  CBP  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  On-Line  Allegation  Submission. 

Form  Number:  None. 

Abstract:  CBP  proposes  to  develop  an 
On-line  Allegation  Submission  Web  site 
that  will  provide  a  means  for  concerned 
members  of  the  trade  community  to 
confidentially  report  violations  to  CBP. 

Current  Actions:  This  is  being 
submitted  to  establish  a  new 
information  collection. 

Type  of  Review:  New  information 
collection. 

Affected  Public:  Businesses, 
Individuals. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Rurden 
Hours:  25  hours. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $750. 

Dated:  November  2,  2007. 

Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

[FR  Doc.  E7-21998  Filed  11-8-07;  8:45  am] 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-51 25-N-45] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

DATES:  Effective  Dates:  November  9, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7262,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  1,  2007. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
(FRDoc.  E7-21817  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Appiications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species. 


DATES:  Written  data,  comments  or 
requests  must  be  received  by  December 
10,  2007. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Weill  Cornell  Medical 
College,  Department  of  Medicine, 
Division  of  International  Medicine 
and  Infectious  Diseases,  New  York, 
NY,  PRT-167268. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  pygmy 
chimpanzee  [Pan  panisciis)  from  the 
Leipzig  Zoo,  Leipzig,  Germany  for  the 
purpose  of  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  five-year  period. 
Applicant:  Woodland  Park  Zoological 
Gardens,  Seattle,  WA,  PRT-108484. 
The  applicant  requests  a  permit  to 
import  biological  samples  from  one 
male  captive  Asian  elephant  (Elephas 
maximus)  from  Canada  for  the  purpose 
of  breeding  and  enhancement  of  the 
survival  of  the  species.  This  notification 
covers  activities  conducted  by  the 
applicant  for  a  five-year  period. 
Applicant:  Byron  G.  Sadler,  Junction, 
TX,  PRT-1 67088. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Cynthia  L.  Schroeder- 
Watson,  Dallas,  TX,  PRT-166366. 
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The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Scott  C.  Grevey,  Fairfield, 
OH,  PRT-166995. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
pygargus)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Dated:  October  26,  2007. 

Lisa  J.  Lierheiraer, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 

[FR  Doc.  E7-22070  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sporting  Conservation  Council 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Sporting  Conservation 
Council  (Council).  The  meeting  agenda 
includes  an  update  on  implementation 
of  the  Executive  Order  on  hunting 
heritage  and  wildlife  conservation;  a 
discussion  on  the  Healthy  Lands 
Initiative;  a  report  on  elk  management; 
and  a  report  on  the  priorities  of  the 
Association  of  Fish  and  Wildlife 
Agencies’  energy  and  wildlife  policy 
committee.  This  meeting  is  open  to  the 
public,  and  will  include  a  session  for 
the  public  to  comment. 

DATES:  We  will  hold  the  meeting  on 
December  3,  2007,  from  8:30  a.m.  to  5 
p.m.,  and  on  December  4,  2007,  from 
8:30  a.m.  to  5  p.m.  From  3  p.m.  to  4 
p.m.  on  December  3,  2007,  we  will  host 
a  public  comment  session. 

ADDRESSES:  On  December  3  and  4,  2007, 
the  meeting  will  be  held  in  the  Navajo/ 
Hopi  Room  at  the  Homewood  Suites, 
9880  North  Scottsdale  Road,  Scottsdale, 
AZ  85253. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  T.  Seitts,  9828  North  31st 
Avenue,  Phoenix,  AZ  85051-2517;  602- 
906-5603  (phone);  or 
Twinkle_Thompson-Seitts@blm.gov  [e- 
mail). 


SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Interior  established  the 
Council  in  February  2006  (71  FR  11220, 
March  6,  2006).  The  Council’s  mission 
is  to  provide  advice  and  guidance  to  the 
Federal  Government  through  the 
Department  of  the  Interior  on  how  to 
increase  public  awareness  of:  (1)  The 
importance  of  wildlife  resources,  (2)  the 
social  and  economic  benefits  of 
recreational  hunting,  and  (3)  wildlife 
conservation  efforts  that  benefit 
recreational  hunting  and  wildlife 
resources. 

The  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  signed  an 
amended  charter  for  the  Council  in  June 
2006  and  July  2006,  respectively.  The 
revised  charter  states  that  the  Council 
will  provide  advice  and  guidance  to  the 
Federal  Government  through  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture. 

The  Council  will  hold  a  meeting  on 
the  dates  shown  in  the  DATES  section  at 
the  address  shown  in  the  ADDRESSES 
section.  The  meeting  will  include  a 
session  for  the  public  to  comment. 

Dated:  October  24,  2007. 

Phyllis  T.  Seitts, 

Designated  Federal  Officer,  Sporting 
Conservation  Council. 

[FR  Doc.  E7-22015  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14831-A,  F-14831-A2;  AK-964-1410- 
HY-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management,  ’ 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  The  Kuskokwim  Corporation, 
Successor  in  Interest  to  Aniak  Limited. 
The  lands  are  in  the  vicinity  of  Aniak, 
Alaska,  and  are  located  in: 

Seward  Meridian,  Alaska 
T.  15N.,R.  56  W., 

Secs.  3,  4,  5,  9, 10, 15,  16,  and  22. 
Containing  4,446.30  acres. 

T.  16N.,R.  56  W., 

Secs.  19  and  30. 

Containing  1,209.76  acres. 

T.  16N.,R.  57  W., 

Secs.  3,  4,  5,  9, 10,  11,  and  13. 

Containing  4,372.98  acres. 


Aggregating  10,029.04  acres. 

The  subsurface  estate  in  these  lands 
will  be  conveyed  to  Calista  Corporation 
when  the  surface  estate  is  conveyed  to 
The  Kuskokwim  Corporation.  Notice  of 
the  decision  will  also  be  published  four 
times  in  the  Tundra  Drums. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  December 
10,  2007  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 

Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at 
ak.  him . con veyance@ak.  blm  .gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  Bureau  of  Land 
Management. 

Charles  Lovely, 

Land  Transfer  Besolution  Specialist,  Branch 
of  Adjudication  II. 

[FR  Doc.  E7-22011  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UTU  85338] 

Notice  of  Proposed  Land  Transfer; 

Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Department  of  Energy  has 
filed  an  application  requesting  the 
Secretary  of  the  Interior  to  permanently 
transfer  500  acres  of  public  land  to  the 
Department  of  Energy  (DOE)  to  be  used 
for  the  Crescent  Junction  Uranium  Mill 
Tailings  Repository.  As  a  result  of  the 
transfer,  except  for  oil  and  gas  leasing, 
the  land  would  no  longer  be  subject  to 
the  general  land  laws,  including  the 
United  States  mining  laws,  other 
mineral  or  geothermal  leasing,  and 
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mineral  material  sales.  The  Secretary  of 
the  Interior  would  retain  jurisdiction  of 
any  prior  existing  claims,  rights,  and 
interests  in  this  land. 

DATES:  Comments  must  be  received  on 
or  before  February  7,  2008. 

ADDRESSES:  Comments  should  be  sent  to 
the  Moab  Field  Office  Manager,  Bureau 
of  Land  Management,  82  East  Dogwood 
Avenue,  Moab,  Utah  84532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  von  Koch,  Realty  Specialist,  Moab 
Field  Office  at  the  above  address,  435- 
259-2128. 

SUPPLEMENTARY  INFORMATION:  The  DOE 

has  filed  an  application  with  the  Bureau 
of  Land  Management  (BLM)  requesting 
transfer  of  the  following  described  land 
to  the  DOE,  subject  to  valid  existing 
rights: 

Salt  Lake  Meridian 
T.  21  S.,R.  19  E., 

Sec.  22,  SEV4SEV4SWV4;  NEV4SWV4SEV4, 
SV2SWV4SEV4,  and  SEV4SEV4; 

Sec.  23,  SV2NEV4SWV4,  SV2NWV4SWV4, 
and  SV2SWV4; 

Sec.  26,  NV2NWV4,  NV2SWV4NWV4,  and 
NWV4SEV4NWV4: 

Sec.  27,  NV2NEV4,  SWV4NEV4, 
NV2SEV4NEV4,  SWV4SEV4NEV4, 
EV2NEV4NWV4,  NE‘/4,  and 
EV2SEV4NWV4 

The  area  described  contains  500  acres  in 
Grand  County. 

The  purpose  of  the  proposed  land 
transfer  is  to  protect  public  health  and 
safety  by  permanently  transferring  the 
land  to  the  DOE  to  be  used  for  the 
disposal  of  the  Moab  Mill  Site  uranium 
mill  tailings.  The  land  would  become  a 
United  States  Nuclear  Regulatory 
Commission  licensed  disposal  site  for 
permanent  custody  and  care  of  uranium 
byproduct  materials.  The  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7916  (2000)),  as  amended, 

-  designates  the  DOE  as  the  custodial 
agency. 

The  land  proposed  for  transfer  is 
located  within  a  temporary  withdrawal 
created  by  Public  Land  Order  No.  7649 
and  is  therefore  currently  closed  to 
mining  and  mineral  leasing. 

The  oil  and  gas  portion  of  the  mineral 
estate  would  be  reserved  to  the 
Secretary  of  the  Interior. 

As  a  result  of  the  transfer,  except  for 
oil  and  gas  leasing,  the  land  would  no 
longer  be  subject  to  the  general  land 
laws,  including  the  United  States 
mining  laws,  other  mineral  or 
geothermal  leasing,  and  mineral 
material  sales. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  action  may  present 


their  views  in  writing  to  the  BLM  Moab 
Field  Office  Manager,  at  the  address 
noted  above. 

Comments,  including  names  and 
street  addresses  of  respondents,  and 
records  relating  to  the  proposed  land 
transfer  will  be  available  for  public 
review  during  regular  business  hours  at 
the  BLM  Moab  Field  Office  at  the 
address  specified  above.  Individual 
respondents  may  request 
confidentiality.  Before  including  your 
address,  phone  number,  e-mail  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  land  transfer.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  transfer  must  submit  a  written 
request  to  the  BLM  Moab  Field  Office  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  If  the  authorized  officer 
determines  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

There  are  no  suitable  alternatives.  A 
right-of-way,  interagency,  or  cooperative 
agreement  would  not  permanently 
transfer  the  land  to  the  DOE  as  directed 
by  the  Uranium  Mill  Tailings  Radiation 
Control  Act,  and  they  would  not 
adequately  constrain  nondiscretionary 
uses  that  could  adversely  affect  public 
health  and  safety. 

Under  the  Uranium  Mill  Tailings 
Radiation  Control  Act,  the  DOE 
permanently  acquires  a  disposal  site  for 
perpetual  surveillance  and 
maintenance.  The  Secretary  of  the 
Interior  would  retain  the  authority  to 
administer  any  existing  claims,  rights, 
and  interests  in  this  land  that  were 
established  before  the  effective  date  of 
the  land  transfer. 

Prior  to  selecting  the  Crescent 
Junction  Uranium  Mill  Tailings 
Repository  site,  all  potential  sites  within 
a  reasonable  vicinity  of  the  Moab  Mill 
Site  were  evaluated.  In  addition  to  site 
suitability  studies,  extensive 
opportunity  for  input  was  afforded  to 
government  agencies  and  the  general 
public. 


This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

(Authority:  43  CFR  2310.3-1) 

Dated:  November  2,  2007. 

Selma  Sierra, 

State  Director. 

[FR  Doc.  E7-22010  Filed  11-8-07;  8:45  am] 
BILLING  CODE  645I>-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-025-1220-PC;  8-08807] 

Notice  of  Proposed  Supplementary 
Rules  on  Public  Land  in  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  supplementary  rules 
for  certain  public  lands  managed  by  the 
Bureau  of  Land  Management,  Black 
Rock  Desert-High  Rock  Canyon 
Emigrant  Trails  National  Conservation 
Area,  associated  congressionally- 
designated  wilderness  and  other 
contiguous  lands,  in  Humboldt, 

Pershing  and  Washoe  counties,  Nevada. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Winnemucca  Field 
Office,  Nevada,  and  Surprise  Field 
Office,  California,  are  proposing 
supplementary  rules  for  the  Black  Rock 
Desert-High  Rock  Canyon  Emigrant 
Trails  National  Conservation  Area 
(NCA),  associated  designated 
wilderness,  and  other  contiguous  lands 
as  identified  in  the  Resource 
Management  Plan  (RMP)  and  Record  of 
Decision.  The  rules  are  needed  in  order 
to  protect  the  area’s  natural  and  cultural 
resources  and  provide  for  public  health 
and  safety  on  public  lands.  These  rules 
do  not  propose  or  implement  any  land 
use  limitation  or  restrictions  other  than 
those  limitations  or  restrictions 
included  within  the  decisions  in  the 
RMP  or  allowed  for  by  existing  law  or 
regulation. 

DATES:  Comments  on  the  proposed 
supplementary  rules  must  be  received 
or  postmarked  by  December  10,  2007  to 
be  assured  consideration.  In  developing 
final  supplementary  rules,  BLM  need 
not  consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 

ADDRESSES:  Bureau  of  Land 
Management,  Winnemucca  Field  Office, 
Attn:  Dave  Cooper,  1500  E. 

Winnemucca  Blvd.,  Winnemucca,  NV 
89445-2921. 

Internet  e-mail: 
dave_cooper@n  v.  bim  .gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Cooper,  NCA  Manager, 
Winnemucca  Field  Office,  1500  E. 
Winnemucca  Blvd.,  Winnemucca,  NV 
89445-2921,  telephone  775-623-1500. 

SUPPLEMENTARY  INFORMATION: 

I.  Procedures  for  Submitting  Comments 

Comments  on  the  proposed 
supplementary  rules  should  he  specific, 
should  he  confined  to  issues  pertinent 
to  the  proposed  supplementary  rules 
and  should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal 
addressed.  Comments  received  after  the 
close  of  the  comment  period  (see  DATES) 
or  delivered  to  an  address  other  than 
those  listed  above  (see  ADDRESSES)  may 
not  be  considered  or  included  in  the 
administrative  record  for  the  final  rule. 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

II.  Background 

The  Black  Rock  Desert-High  Rock 
Canyon  Emigrant  Trails  National 
ConseiA^ation  Area  and  associated 
wilderness  was  created  by  Congress  on 
December  21,  2000  (Pub.  L.  106-554). 

BLM  has  already  completed 
substantial  public  participation  and 
coordination  during  the  development  of 
the  collaborative  RMP  for  the  NCA, 
associated  wilderness,  and  other 
contiguous  lands  in  Nevada.  This  public 
participation  included  the  following: 
Eight  scoping  and  collaborative 
planning  workshops;  five  public 
comment  meetings:  ten  Resource 
Advisory  Council  subgroup  meetings: 
six  meetings  with  the  State  of  Nevada 
Black  Rock  Planning  team;  eight  tribal 
consultation  meetings  with  six  different 
Indian  tribes;  and  receipt  and  analysis 
of  some  4,529  comments.  Therefore, 
BLM  is  limiting  the  public  comment 
period  for  these  proposed 
supplementary  rules  to  30  days  as  a 
result  of  this  extensive  outreach. 

III.  Discussion  of  Proposed 
Supplementary  Rules 

These  supplementary  rules  will  apply 
to  the  public  lands  within  the  boundary 
of  the  planning  area  for  the  Black  Rock 
Desert-High  Rock  Canyon  Emigrant 
Trails  National  Conservation  Area, 


associated  wilderness,  and  other 
contiguous  lands  as  set  forth  in  the 
RMP.  BLM  has  determined  these  rules 
to  be  necessary  to  protect  the  area’s 
natural  and  cultural  resources,  to 
provide  for  public  health  and  safety, 
reduce  user  conflict,  enhance  the 
experience  of  the  visitor,  and  reduce  the 
potential  for  damage  to  the 
environment.  These  rules  do  not 
propose  or  implement  any  land  use 
limitations  or  restrictions  other  than 
those  limitations  or  restrictions 
included  within  the  decisions  in  the 
RMP  or  allowed  for  by  existing  law  or 
regulation. 

Some  of  the  proposed  supplementary 
rules  make  reference  to  designated 
camping  areas,  routes  and  trails, 
management  zones,  etc.  Those 
designations  were  developed  as  part  of 
the  collaborative  resource  management 
planning  process  for  the  NCA,  and 
associated  wilderness,  and  other 
contiguous  lands  in  Nevada,  which 
resulted  in  adoption  of  the  plan  in  July 
2004.  A  map  showing  the  lands  to 
which  these  proposed  supplementary 
rules  will  apply,  all  lands  within  the 
planning  area,  can  be  found  in  the  RMP 
at  Section  1.3  and  as  shown  at  Map  1.1, 
or  can  be  obtained  at  the  address  listed 
above. 

IV.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  proposed  supplementary  rules 
are  not  a  significant  regulatory  action 
and  are  not  subject  to  review  by  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  These  proposed 
supplementary  rules  will  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy.  They  will  not  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs, 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  These  proposed 
supplementary  rules  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  These 
proposed  supplementary  rules  do  not 
alter  the  budgetary  effects  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients;  nor  do  they  raise  novel 
legal  or  policy  issues.  They  impose  rules 
of  conduct  and  impose  other  limitations 
on  certain  recreational  activities  within 
the  NCA,  associated  wilderness,  and 
other  contiguous  lands  in  Nevada  to 
protect  natural  and  cultural  resources 
and  human  health  and  safety. 


Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
these  proposed  supplementary  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
supplementary  rules  clearly  stated?  (2) 
Do  the  proposed  supplementary  rules 
contain  technical  language  or  jargon  that 
interferes  with  their  clarity?  (3)  Does  the 
format  of  the  proposed  supplementary 
rules  (grouping  and  order  of  sections, 
use  of  headings,  paragraphing,  etc.)  aid 
or  reduce  their  clarity?  (4)  Would  the 
supplementary  rules  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections?  (5)  Is  the 
description  of  the  proposed 
supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  to  your 
understanding  of  the  proposed 
supplementary  rules?  How  could  this 
description  be  more  helpful  in  making 
the  proposed  supplementary  rules  easier 
to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

BLM  prepared  an  environmental 
impact  statement  as  part  of  the 
development  of  the  RMP.  During  that 
National  Environmental  Policy  Act 
process,  many  proposed  decisions  were 
fully  analyzed,  including  the  rules  that 
will  be  made  enforceable  by 
implementation  of  each  of  these 
supplemental  rules.  These  rules  were 
analyzed  in  Chapter  2,  Alternatives*  of 
the  Proposed  Resource  Management 
Plan  and  Final  Environmental  Impact 
Statement  for  the  Black  Rock  Desert- 
High  Rock  Canyon  Emigrant  Trails 
National  Conservation  Area  (NCA)  and 
Associated  Wilderness,  and  Other 
Contiguous  Lands  in  Nevada  published 
in  September  2003.  The  Record  of 
Decision  for  the  RMP  was  signed  by  the 
BLM  State  Directors  of  Nevada  and 
California  on  July  15,  2004.  These 
supplementary  rules  provide  for 
enforcement  of  plan  decisions.  The 
rationale  for  the  decisions  made  in  the 
plan  is  fully  covered  in  the  EIS.  The  EIS 
is  available  for  review  in  the  BLM 
administrative  record  at  the  address 
specified  in  the  ADDRESSES  section. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended,  5  U.S.C.  601-612,  to  ensure 
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that  government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  These  proposed  supplementary 
rules  should  have  little  or  no  economic 
effect  on  entities  of  whatever  size.  They 
would  impose  reasonable  restrictions  bn 
certain  recreational  activities  in  the 
NCA,  associated  wilderness  and 
contiguous  lands  to  protect  natural  and 
cultural  resources,  the  environment,  and 
human  health  and  safety.  Therefore, 

BLM  has  determined  under  the  RFA 
that  these  proposed  supplementary 
rules  do  not  require  preparation  of  a 
regulatory  flexibility  analysis. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  proposed  supplementary  rules 
are  not  a  “major  rule”  as  defined  at  5 
U.S.C.  804(2).  They  would  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  in  a  major  increase  in 
costs  or  prices,  or  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  They  would  merely 
impose  reasonable  restrictions  on 
certain  recreational  activities  in  the 
NCA,  associated  wilderness  and 
contiguous  lands  to  protect  natural  and 
cultural  resources,  the  environment,  and 
human  health  and  safety. 

Unfunded  Mandates  Reform  Act 

These  proposed  supplementary  rules 
do  not  impose  an  unfunded  mandate  on 
state,  local,  or  tribal  governments,  in  the 
aggregate,  or  the  private  sector,  of  more 
than  $100  million  per  year.  The 
proposed  supplementary  rules  also 
would  not  have  a  significant  or  unique 
effect  on  small  governments.  They 
would  impose  reasonable  restrictions  on 
certain  recreational  activities  in  the 
NCA,  associated  wilderness,  and 
contiguous  lands  to  protect  natural  and 
cultural  resources,  the  environment  and 
human  health  and  safety.  Therefore, 
BLM  is  not  required  to  prepare  a 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1532  et  seq.). 

Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  supplementary  rules 
are  not  a  government  action  capable  of 
interfering  with  constitutionally 


protected  property  rights.  The  proposed 
supplementary  rules  would  have  no 
effect  on  private  lands  or  property,  other 
than  property  that  is  abandoned. 
Therefore,  the  BLM  has  determined  that 
the  rule  would  not  cause  a  taking  of 
private  property  or  require  preparation 
of  a  takings  assessment  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  proposed  supplementary  rules 
would  not  have  a  substantial  direct 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
proposed  supplementary  rules  would 
have  little  or  no  effect  on  state  or  local 
government.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  these  proposed 
supplementary  rules  do  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  BLM 
determined  that  these  proposed 
supplementary  rules  would  not  unduly 
burden  the  judicial  system  and  that  they 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments:  These  supplementary 
rules  provide  for  enforcement  of 
decisions  adopted  in  the  Record  of 
Decision  and  thoroughly  analyzed  in  the 
EIS  prepared  for  the  Black  Rock  Desert- 
High  Rock  Canyon  Emigrant  Trails 
National  Conservation  Area  associated 
wilderness,  and  other  contiguous  lands 
in  Nevada.  During  preparation  of  the 
EIS,  government-to-government 
consultation  was  conducted  with  the  six 
tribal  governments  with  interests  in  the 
affected  area.  None  of  these  tribal 
governments  expressed  concerns 
regarding  the  decisions  the  proposed 
supplementary  rules  are  designed  to 
enforce.  Therefore,  in  accordance  with 
Executive  Order  13175,  BLM  has  found 
that  these  proposed  supplementary 
rules  do  not  include  policies  that  have 
tribal  implications. 

Paperwork  Reduction  Act 

These  proposed  supplementary  rules 
do  not  contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq.. 


Proposed  Supplementary  Rules  for  the 
Black  Rock  Desert — High  Rock  Canyon 
Emigrant  Trails  National  Conservation 
Area  and  Associated  Wilderness,  and 
Other  Contiguous  Lands  in  Nevada 

Under  43  CFR  8365.1-6,  the  Bureau  of 
Land  Management  proposes  to  establish 
the  following  rules  on  all  public  lands 
within  the  RMP  boundary  as  shown  in 
the  RMP  at  Section  1.3  and  as  shown  at 
Map  1.1,  RMP  Reference  Map. 

Section  1,  Prohibited  Acts/Rules 

1.  Unless  otherwise  prohibited,  you 
may  pull  off  designated  roads  and  trails 
a  maximum  of  50  feet  from  the  center 
of  the  road/trail  for  parking  or  camping 
if  damage  to  vegetation  will  be  minimal 
and  new  parallel  roads  will  not  be 
created. 

2.  You  must  not  possess,  destroy, 
deface,  dig,  or  remove  petrified  wood, 
common  invertebrate  fossils,  rocks  or 
minerals  without  a  permit  in  an  area 
otherwise  closed  to  collecting  these 
resources. 

3.  You  must  not  collect  petrified 
wood,  common  invertebrate  fossils, 
rocks  or  minerals  with  motorized 
equipment. 

4.  You  must  not  collect  more  than  25 
pounds  per  day  plus  one  piece,  with  a 
maximum  collection  of  250  pounds  per 
year,  of  petrified  wood.  Similar  limits 
apply  to  each  of  the  following:  Common 
invertebrate  fossils,  rocks,  and  minerals. 

5.  You  must  not  rock  climb  within  the 
boundaries  of  the  High  Rock  Canyon 
Area  of  Critical  Environmental  Concern 
(ACEC). 

6.  You  must  not  camp  with  a  vehicle 
anywhere  other  than  in  designated  sites 
in  the  following  areas:  High  Rock 
Canyon  ACEC,  the  Lahontan  Cutthroat 
Trout  Area,  Class  A  and  B  trail  segments 
of  the  Emigrant  Trails,  Stevens  Camp, 
Trego  Hot  Springs,  Massacre  Ranch  and 
Mud  Meadows  areas,  and  the  Front 
Country  Management  zone  with  the 
exception  of  the  Black  Rock  Desert 
playa. 

7.  You  must  not  build,  maintain  or 
use  a  campfire  on  the  Black  Rock  Desert 
playa  or  adjacent  dune  areas  without  the 
use  of  a  surface  protecting  device. 

8.  You  must  not  camp  outside 
designated  sites  within  the  Soldier 
Meadows  ACEC. 

9.  You  must  not  camp  within  100 
yards  of  a  water  hole  in  such  a  manner 
that  wildlife  or  domestic  stock  will  be 
denied  access  to  such  water  hole,  unless 
campsites  are  designated  by  BLM  within 
this  100-yard  area. 

10.  An  authorization  by  the 
authorized  officer,  whether  by  permit  or 
other  written  means  to  use  public  lands 
in  the  NCA,  associated  wilderness,  and 
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other  contiguous  lands,  may  contain 
reasonable  restrictions  necessary  to 
preserve  and  protect  public  lands  and 
their  resources,  and  to  minimize 
interference  with  and  inconvenience  to 
other  visitors.  You  must  follow  the 
terms,  conditions,  and  stipulations  of 
your  authorization. 

Section  2,  Definitions 

Camping — Erecting  a  tent  or  a  shelter 
of  natural  or  synthetic  material, 
preparing  a  sleeping  bag  or  other 
bedding  material  for  use,  or  parking  of 
a  motor  vehicle,  motor  home,  or  trailer 
for  overnight  occupancy. 

Common  invert^rate  fossil — Any 
fossilized  marine  life  form  without  a 
spinal  column,  including  snails,  corals, 
diatoms,  fusulinds,  and  clams. 

Designated  site — Specific  location 
identified  by  BLM  for  camping  or  other 
purposes. 

Designated  roads  and  trails — Roads 
and  trails  open  to  motorized  vehicle  use 
and  identified  on  a  map  of  designated 
roads  and  trails  that  is  maintained  and 
available  for  public  inspection  at  the 
Winnemucca  Field  Office,  Winnemucca, 
Nevada  and  the  Surprise  Field  Office, 
Cedarville,  California.  Designated  roads 
and  motorized  trails  are  open  to  public 
use  in  accordance  with  such  limits  and 
restrictions  as  are  or  may  be  specified  in 
the  RMP  or  in  future  decisions 
implementing  the  RMP.  However,  any 
road  or  trail  with  any  restrictive  signing 
or  physical  barrier,  including  gates, 
posts,  branches,  or  rocks  intended  to 
prevent  use  of  the  road  or  trail  is  not  a 
designated  motorized  road  or  motorized 
trail. 

Management  zone — The  three 
administrative  designations  into  which 
the  NCA,  associated  wilderness,  and 
contiguous  lands  have  been  divided  for 
management  purposes  as  depicted  on 
the  Visitor  Use  Management  Zones  Map 
(RMP,  map  2-13).  Each  management 
zone  has  a  unique  set  of  objectives  and 
management  decisions  as  described 
below. 

Front  country  zone — A  management 
zone  encompassing  those  lands  that  are 
intended  to  be  the  focal  point  for 
visitation  where  visitor 
accommodations  would  be  made  to 
provide  primary  interpretation, 
overlooks,  trails,  and  associated 
facilities  necessary  to  highlight 
resources  and  features  of  the  NCA. 

Rustic  zone — Those  lands  that  are 
intended  to  provide  an  undeveloped, 
primitive,  and  self-directed  visitor 
experience  while  accommodating 
motorized  and  mechanized  access  on 
designated  routes,  and  where  facilities 
are  rare  and  provided  only  where 
essential  for  resource  protection. 


Wilderness  zone — ^Those  lands  that 
are  intended  to  provide  an 
undeveloped,  primitive,  and  self- 
directed  visitor  experience  without 
motorized  or  mechanized  access  and 
where  facilities  are  nonexistent. 

Motorized  equipment — Any  machine 
that  uses  or  is  activated  by  a  motor, 
engine,  or  other  non-living  power 
source. 

Motorized  vehicle — Any  vehicle  that 
is  self-propelled  by  a  non-living  power 
source,  including  electric  power,  but  not 
operated  upon  rails  or  upon  water. 

Rock  climbing — Ascending  or 
descending  a  rock  face  using  rope  and 
devices  such  as  pitons,  bolts,  chocks, 
camming  devices,  webbing,  etc. 

Surface  protecting  device — A  device 
to  prevent  campfires  from  coming  into 
direct  contact  with  the  ground  surface, 
such  as  an  elevated  platform,  open  grill, 
fire  blanket,  or  fire  pan.  No  scars  should 
be  visible  after  the  fire  has  been 
extinguished. 

Vehicle — Every  device  in,  upon,  or  by 
which  a  person  or  property  is  or  may  be 
transported  or  drawn  on  land,  except 
devices  used  exclusively  upon 
stationary  rails  or  track. 

Vehicle  camping — Parking  of  a  motor 
vehicle,  motor  home,  or  trailer  for  the 
purpose  of  overnight  occupancy  within 
one-fomlh  mile  of  the  parked  vehicle, 
motor  home,  or  trailer. 

Water  hole — Any  spring,  seep,  or 
other  water  source  used  by  wildlife  or 
domestic  stock. 

Penalties 

Under  section  303(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1733(a)  and  43  CFR 
8360.0-7  and  8365.1-6,  violation  of  any 
of  these  supplementary  rules  on  public 
lands  within  the  boundaries  established 
in  the  rules,  may  result  in  a  trial  before 
a  United  States  Magistrate  and  may  be 
punishable  by  a  fine  of  no  more  than 
$1,000,  or  imprisonment  for  no  more 
than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  bv  18  U.S.C. 
3571(b)(5). 

Dated:  July  2,  2007. 

Ron  Wenker, 

BLM  State  Director,  Nevada. 

Dated:  July  16,  2007. 

Mike  Pool, 

BLM  State  Director,  California. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  November  6,  2007. 

[FR  Doc.  E7-22001  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

California  Bay-Deita  Public  Advisory 
Committee  Public  Meeting 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
California  Bay-Delta  Public  Advisory 
Committee  (Committee)  will  meet  on 
December  13,  2007.  This  meeting  will 
be  held  jointly  with  the  California  Bay- 
Delta  Authority.  The  agenda  for  the  joint 
meeting  will  include  discussions  with 
State  and  Federal  agency  representatives 
on  CALFED  End  of  Stage  1  decisions 
and  planning  for  Stage  2  actions  for  the 
CALFED  Bay-Delta  Program  (Program); 
and  approval  of  the  2007  Statement  of 
Program  Accomplishments  and 
Progress,  and  the  2008  Program  Plans. 
The  meeting  will  also  include  reports 
from  the  Lead  Scientist  and  the 
Independent  Science  Board,  along  with 
updates  on  Delta  Vision,  Delta  Risk 
Management  Strategy,  Bay-Delta 
Conservation  Plan,  Program 
Performance  and  Tracking,  Performance 
Measures,  and  an  Environmental  Justice 
Framework. 

DATES:  The  meeting  will  be  held  on 
Thursday,  December  13,  2007,  from  9 
a.m.  to  4  p.m.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  Colleen  Kirtlan 
at  (916)  445-5511  or  TDD  (800)  735- 
2929  at  least  1  week  prior  to  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sacramento  Convention  Center, 
Room  202,  located  at  1400  J  Street, 
Sacramento,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Buzzard,  U.S.  Bureau  of 
Reclamation,  at  916-978-5022  or  Julie 
Alvis,  California  Bay-Delta  Program,  at 
916-445-5511. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  was  established  to  provide 
advice  and  recommendations  to  the 
Secretary  of  the  Interior  on 
implementation  of  the  CALFED  Bay- 
Delta  Program.  The  Committee  makes 
recommendations  on  annual  priorities, 
integration  of  the  eleven  Program 
elements,  and  overall  balancing  of  the 
four  Program  objectives  of  ecosystem 
restoration,  water  quality,  levee  system 
integrity,  and  water  supply  reliability. 
The  Program  is  a  consortium  of  State 
and  Federal  agencies  with  the  mission 
to  develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
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ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco/Sacramento  and  San 
Joaquin  Bay  Delta. 

Committee  agendas  and  meeting 
materials  will  be  available  prior  to  all 
meetings  on  the  California  Bay-Delta 
Program  Web  site  http://Calwater.ca.gov 
and  at  the  meetings.  These  meetings  are 
open  to  the  public,  Oral  comments  will 
be  accepted  from  members  of  the  public 
at  each  meeting  and  will  be  limited  to 
3-5  minutes. 

Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interior’s 
authority  to  implement  the  Water  Supply, 
Reliability,  and  Environmental  Improvement 
Act,  Pub.  L.  108-361;  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et.  seq.;  the 
Endangered  Species  Act,  16  U.S.C.  1531  et 
seq.;  and  the  Reclamation  Act  of  1902,  43 
U.S.C.  391  et.  seq.,  and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Valley  Project  Improvement  Act,  34 
U.S.C.  3401. 

Dated:  October  24,  2007. 

Diane  A.  Buzzard, 

Acting  Special  Projects  Officer,  Mid-Pacific 
Region,  U.S.  Bureau  of  Reclamation. 

[FR  Doc.  07-5597  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-452  and  731- 
TA-1129  and  1130  (Preliminary)] 

Raw  Flexible  Magnets  fom  China  and 
Taiwan 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(ab  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  China  of  raw 
flexible  magnets,  provided  for  in 
subheadings  8505.19.10  and  8505.19.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States, ^  that  are  alleged  to  be 
subsidized  by  the  Government  of 
China.  3  The  Commission  further 


'  The  record  is  dehned  in  sec.-tion  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

2  Raw  flexible  magnets  were  provided  for  in  HTS 
statistical  reporting  number  8505.19.0040  prior  to 
December  19,  2004. 

3  Commissioner  Charlotte  R.  Lane  determines  that 
there  is  a  reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  by  reason  of 
such  imports. 


determines,  pursuant  to  section  733(a) 
of  the  Act  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  China  and 
Taiwan  of  raw  flexible  magnets,  that  are 
alleged  to  be  sold  in  the  United  States 
at 'less  than  fair  value  (LTPY).** 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission’s  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission’s  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  section  703(b)  and  section  733(b) 
of  the  Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  section  705(a)  and  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
tbe  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  September  21,  2007,  a  petition 
was  filed  with  the  Commission  and 
Commerce  by  Magnum  Magnetics  Corp., 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  subsidized  imports  of  raw 
flexible  magnets  from  China,  and  by 
reason  of  LTFV  imports  from  China  and 
Taiwan.  Accordingly,  effective 
September  21,  2007,  the  Commission 
instituted  countervailing  duty  and 
antidumping  duty  investigation  Nos. 
701-TA-452  and  731-TA-1129  and 
1130  (Prelimina^). 

Notice  of  the  institution  of  the 
Commission’s  investigations  and  of  a 
public  conference  to  be  held  in 


Commissioner  Charlotte  R.  Lane  determines  that 
there  is  a  reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  by  reason  of 
such  imports. 


connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  28,  2007 
(72  FR  55248).  The  conference  was  held 
in  Washington,  DC,  on  October  12, 

2007,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appeeir  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  5,  2007.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3961  (November  2007), 
entitled  Raw  Flexible  Magnets  from 
China  and  Taiwan:  Investigation  Nos. 
701-TA-452  and  731-TA-l  129  and 
1130  (Preliminary). 

Issued:  November  5,  2007. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  tbe  Commission. 

[FR  Doc.  E7-22014  Filed  11-8-07;  8:45  am] 
BILLING  CODE  7020-02-P 


NATIONAL  SCIENCE  FOUNDATION 

Research  Performance  Progress 
Report  Format 

AGENCY:  National  Science  Foundation 
(NSF). 

ACTION:  Request  for  public  comment  on 
a  standardized  Research  Performance 
Progress  Report  (RPPR)  format. 

SUMMARY:  The  National  Science 
Foundation  (NSF),  on  behalf  of  the 
Chief  Financial  Officers  Council’s 
Grants  Policy  Committee,  the  Grants.gov 
Executive  Board,  and  the  National 
Science  &  Technology  Council’s 
Research  Business  Models 
Subcommittee,  is  soliciting  public 
comment  on  a  standardized  Research 
Performance  Progress  Report  (RPPR) 
format.  The  NSF  has  agreed  to  serve  as 
the  “sponsor”  of  this  Federal-wide 
format  for  receipt  of  comments  under 
this  interagency  iilitiative. 

Development  of  a  standardized  RPPR 
is  an  initiative  of  the  Research  Business 
Models  (RBM)  Subcommittee  of  the 
Committee  on  Science  (CoS),  a 
Committee  of  the  National  Science  and 
Technology  Council  (NSTC).  It  is  also 
part  of  the  implementation  of  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Pub.  L.  106-107).  Consistent  with  the 
purposes  of  that  Act,  the  objective  of 
this  initiative  is  to  establish  a  uniform 
format  for  reporting  performance  on 
Federally-funded  research  projects. 
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Although  different  Federal  agencies 
utilize  a  variety  of  formats  for  reporting 
progress  on  activities  supported  by 
research  grants,  similar  information  is 
usually  collected.  These  variations 
increase  administrative  effort  and  costs 
for  recipients  of  Federal  awards  and 
make  it  difficult  to  compare  research 
programs  across  government. 
Development  of  standard  reporting 
categories  will  facilitate  the 
development  of  a  common  electronic 
solution  for  collecting  the  information 
in  lieu  of  collecting  it  through  numerous 
agency-unique  reporting  forms  currently 
used.  In  furtherance  of  Public  Law  1  Oh¬ 
io?,  this  proposed  format  will  directly 
benefit  award  recipients  by  making  it 
easier  for  recipients  to  administer 
Federal  grant  progreuns  through 
standardization  of  the  types  of  research 
information  required  in  performance 
reports.  This  proposed  format  is  for 
interim  progress  reports  only,  and  once 
implemented,  it  is  intended  to  replace 
other  formats.  The  NSTC  RBM 
Subcommittee  may  consider  a  similar 
format  for  final  reports,  subsequent  to 
this  RPPR  initiative.  Agencies  may  use 
other  OMB-approved  reporting  formats 
for  specialized  research  grants,  such  as 
centers/institutes,  clinical  trials,  or 
fellowship/training  awards. 

Each  category  is  in  the  proposed 
RPPR  is  a  separate  reporting  component. 
Award  recipients  would  be  required  to 
report  on  the  mandatory  category  and 
may  be  required  to  report  on  the 
mandatory  category  and  may  be 
required  to  report  on  any  of  the  optional 
categories  as  instructed  by  an  awarding 
agency.  Agencies  may  develop  an 
agency-  or  program-specific  category,  if 
necessary,  to  meet  programmatic 
requirements,  although  agencies  would 
be  instructed  to  minimize  the  degree  to 
which  they  supplement  the  standard 
categories.  Comment  is  requested  on 
any  aspect  of  the  reporting  components 
proposed,  such  as  appropriateness, 
feasibility,  completeness,  or  mandatory 
specification.  The  NSF  also  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  estimates  of 
burden  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (PRA). 

DATES:  Comments  must  be  received  by 
January  8,  2008. 

ADDRESSES:  Comments  should  be 
addressed  to  Suzanne  H.  Plimpton, 
Reports  Clearcmce  Officer,  Division  of 
Administrative  Services,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington,  VA  22230,  e-mail 
splimpton@nsf.gov;  telephone:  (703) 
292-7556;  Fax  (703)  292-9188.  We 
encourage  respondents  to  submit 
comments  electronically  to  ensure 


timely  receipt.  We  cannot  guarantee  that 
comments  mailed  will  be  received 
before  the  comment  closing  date.  Please 
include  “Research  Performance 
Progress  Reporting”  in  the  subject  line 
of  the  e-mail  message;  please  also 
include  in  the  full  body  of  your 
comments  in  the  text  of  the  message  and 
as  an  attachment.  Include  your  name, 
title,  organization,  postal  address, 
telephone  number,  and  e-mail  address 
in  your  message. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

view  the  RPPR  format,  see:  http:// 
www.nsf.gOv/.bfa/dias/poIicy/rppr/ 
index.jsp.  For  information  on  the  RPPR, 
contact  Jean  Feldman,  Head,  Policy 
Office,  Division  of  Institution  & 

Support,  National  Science  Foundation, 
4201  Wilson  Blvd,  Arlington,  VA, 

22230,  e-mail:  jfeldman@nsf.gov; 
telephone  (703)  292-8243;  Fax:  (703) 
292-9171.  For  further  information  on 
the  NSTC  RBM  Subcommittee,  contact 
Diane  DiEuliis,  at  the  Office  of  Science 
and  Technology  Policy,  725  17th  Street, 
NW.,  Washington,  DC  20503;  e-mail: 
ddieuliis@ostp.eop.gov;  telephone  202- 
456-6059;  Fax  202-456-6027.  See  also 
the  RBM  Subcommittee’s  Internet  Web 
site  located  at:  http://rbm.nih.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  project  is  an  initiative  of  the 
Research  Business  Models  (RBM) 
Subcommittee  of  the  Committee  on 
Science  (COS),  a  committee  of  the 
National  Science  and  Technology 
Council  (NSTC).  The  RBM 
Subcommittee’s  objectives  include: 

•  Facilitating  a  coordinated  effort 
across  Federal  agencies  to  address 
policy  implications  arising  firom  the 
changing  nature  of  scientific  research; 
and 

•  Examining  the  effects  of  these 
changes  on  business  models  for  the 
conduct  of  scientific  research  sponsored 
by  the  Federal  government. 

The  Subcommittee  used  public 
comments,  agency  perspectives,  and 
input  from  a  series  of  regional  public 
meetings  to  identify  priority  areas  on 
which  it  would  focus  its  initial  efforts. 
In  each  priority  area,  the  Subcommittee 
is  pursuing  initiatives  to  promote,  as 
appropriate,  common  policy, 
streamlining  of  current  procedures,  or 
the  identification  of  agencies’  and 
institutions’  “best  practices.’’  As  fimther 
information  about  initiatives  becomes 
available,  it  will  be  posted  at  the 
Subcommittee’s  Internet  Web  site: 
h  ttp  -.//rbm.nih  .gov. 

The  objective  of  one  of  the  RBM 
Subcommittee’s  priority  areas  is  greater 
uniformity  in  the  form  and  content  of 


performance  reports  that  are  required  by 
Federal  grants  and  cooperative 
agreements  awarded  under  research 
programs.  Many  Federal  agencies  have 
their  own  forms  or  formats  that 
recipients  must  use  to  report  progress 
on  activities  supported  by  research 
grants.  While  agencies  use  different 
formats  and  different  language  to 
request  information  on  progress,  they 
usually  collect  similar  information. 
These  variations  increase  the 
administrative  effort  and  costs  for 
recipients  of  Federal  awards  and  make 
it  difficult  to  compare  research 
programs  across  the  government.  In 
furtherance  of  Pub.  L.  106-107,  this 
proposed  format  will  directly  benefit 
recipients  by  making  it  easier  to 
administer  Federal  grant  programs, 
through  standardization  of  the  types  of 
research  information  required  in 
performance  reports.  It  will  also 
facilitate  the  creation  of  a  common 
electronic  solution  for  collecting  the 
information  in  lieu  of  collecting  it 
through  the  numerous  agency-unique 
reporting  forms  or  systems  currently 
used  by  different  Federal  agencies.  The 
RBM  Subcommittee  reviewed  all 
formats  currently  in  use  by  Federal 
agencies  for  reporting  performance  on 
research  grants.  The  reporting  categories 
used  by  the  NSF  were  selected  as  a 
starting  point  for  designing  a  standard 
format,  as  hundreds  of  NSF  research 
programs  have  used  these  categories 
successfully.  The  proposed  format  does 
not  change  the  performance  reporting' 
requirements  in  OMB  Circulars  A-102 
and  A-110;  it  merely  provides 
additional  clarification,  instructions, 
and  a  standard  format  for  collecting  the 
information. 

This  proposed  format  is  intended  for 
interim  progress  reports,  not  for  use  in 
submission  of  final  reports  (see  section 
III.  Invitation  to  Comment  below),  and 
once  implemented,  it  is  intended  to 
replace  other  formats.  The  RPPR  is 
intended  to  address  progress  for  the 
most  recently  completed  period,  at  the 
frequency  required  or  designated  by  the 
sponsoring  agency.  Information,  once 
reported,  does  not  have  to  be  provided 
again  on  subsequent  reports. 

II.  Proposed  Reporting  Categories 

The  proposed  format  for  interim 
performance  progress  reporting  on 
grants  and  cooperative  agreements 
awarded  under  research  programs  are 
available  on  the  NSF  Web  site  at: 
h  ttp :// WWW. nsf.gov/bfa/ dias/ policy/ 
rppr/index.jsp.  These  include  the  cover 
page  data  elements,  the  mandatory  and 
optional  categories  for  reporting,  and 
associated  instructions. 
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Each  of  the  categories  specified  is  a 
separate  reporting  component.  Federal 
agencies  will  direct  recipients  to  report 
on  the  mandatory  category  and  may  also 
require  reporting  on  optional  categories, 
as  appropriate.  Recipients  will  not  he 
required  or  expected  to  report  on  each 
of  the  questions  or  items  listed  under  a 
particular  category.  They  will  be 
advised  to  state  “None”  or  “Nothing  to 
report”  if  they  have  nothing  significant 
to  report. 

Agencies  will  utilize  the  standard 
instructions  that  have  been  developed 
for  each  category,  but  may  provide 
additional  program-specific  instructions 
necessary  to  clarify  a  requirement  for  a 
particular  program.  For  example,  the 
Environmental  Protection  Agency  (EPA) 
is  required  to  collect  information  on 
environmental  impacts;  so  under  the 
following  reporting  question:  “How  has 
the  project  contributed  to  society 
beyond  science  and  technology?”,  the 
EPA  can  direct  recipients  to  specifically 
report  on  the  research’s  benefit  or 
impact  to  the  environment. 

Agencies  also  may  develop  additional 
agency-  or  program-specific  reporting 
categories  and  instructions  (e.g.,  the 
National  Institutes  of  Health  may  need 
to  collect  additional  information  on 
clinical  trial  awards);  however,  to 
maintain  maximum  uniformity, 
agencies  will  be  instructed  to  minimize 
the  degree  to  which  they  supplement 
the  standard  categories. 

III.  Invitation  to  Comment 

Input  is  welcome  on  any  aspect  of  the 
proposed  standard  reporting  categories. 
Questions  that  individuals  may  wish  to 
address  include,  but  are  not  limited  to, 
the  following: 

•  Are  the  categories  and  the  elements 
appropriate? 

•  Are  there  other  elements  that 
should  be  included  under  the  reporting 
categories? 

•  Should  other  categories  be 
mandatory? 

•  Are  the  instructions  straightforward 
and  easy  to  understand? 

•  Should  agencies  defer  final 
implementation  until  there  is  a  common 
solution  for  collecting  the  information 
electronically?  Should  agencies  use  a 
downloadable  fillable  form  or  web- 
based  form  to  report  progress? 

•  The  RBM  Subcommittee  may 
consider  using  this  format  for  final 
reports  as  well  as  progress  reports.  Is 
this  proposed  format  appropriate  for  a 
final  report?  If  so,  should  recipients  be 
directed  to  provide  summary 
information  for  the  entire  project  period, 
or  just  for  the  last  period?  If  not,  what 
information  should  be  included  in  a 
final  report? 


IV.  Paperwork  Reduction  Act 

In  furtherance  of  Pub.  L.  106-107,  and 
its  goal  of  streamlining  the  Federal  grant 
process,  this  proposed  format  will 
reduce  the  burden  on  recipients 
currently  expending  time  and  effort  on 
a  variety  of  agency-specific  forms. 

Under  the  Paperwork  Reduction  Act 
(PRA),  OMB  assigns  a  control  number  to 
each  “collection  of  information”  that  it 
reviews  and  approves  for  use  by  an 
agency.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  Control  Number. 
The  PRA  also  requires  agencies  to 
estimate  the  burden  for  each  collection 
of  information.  Given  that  this  reporting 
format  has  not  yet  been  utilized  by 
Federal  recipients  to  report  progress  on 
research  awards,  it  is  difficult  to 
estimate  the  burden  hours  associated 
with  this  information  collection  at  this 
time.  Also,  because  individual 
components  of  the  proposed  RPPR  are 
in  a  new  format,  burden  hours  per 
component  are  uncertain.  Depending  on 
which  optional  components  agencies 
select  in  addition  to  the  mandatory 
component,  however,  burden  hours  may 
be  estimated  within  a  range.  It  should  be 
noted  that  burden  estimates  associated 
with  forms  currently  in  use  range  from 
a  minimum  of  5  hours  to  a  maximum  of 
16  hours,  depending  on  the  type  of 
research  project  being  supported. 

Proposed  PRA  Submission  to  OMB 

Title:  Research  Performance  Progress 
Report  (RPPR). 

OMB  Number:  4040-NEW. 

Abstract:  The  Research  Performance 
Progress  Report  (RPPR)  will  establish  a 
uniform  format  for  reporting 
performance  on  Federally-funded 
research  projects. 

Type  of  Review:  New  Collection. 

Affected  Public:  Public  or  private 
institutions,  such  as  universities, 
colleges,  hospitals,  and  laboratories; 
units  of  state  and  local  government: 
domestic  or  foreign  non-profit  and  for- 
profit  organizations:  and  eligible 
agencies  of  the  Federal  government. 

Note  that  affected  public  will  vary 
depending  on  individual  agency  and  the 
type  of  research  being  supported. 

Estimated  Number  of  Respondents: 
The  number  of  Annual  Project  Reports 
that  NSF  received  ixoin  10-01-2006 
through  9-30-2007  was  24,603. 

Total  Estimated  Time:  The  burden 
imposed  by  various  agencies  will 
depend  on  the  number  of  respondents 
using  the  collection  for  their  programs. 

Estimated  Time  per  Respondent: 
Estimated  time  per  respondent  may 


range  from  5  to  16  hours  depending  on 
the  type  of  research  being  supported. 

Total  Estimated  Out-of-Pocket  Costs: 

Estimated  Out-of-Pocket  Cost  per 
Respondent:  Agencies  and  the  public 
are  asked  to  comment  on: 

•  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  collection 
of  information; 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

•  Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Prior  to  submission  of  the  information 
collection  request  to  OMB  for  final 
clearance,  however,  specific  burden 
hours  associated  with  interim  progress 
reporting  will  be  reported  by  agencies. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval. 

Dated:  November  6,  2007. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  07-5601  Filed  11-8-07;  8:45  am] 
BILLING  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
OMB  for  review.  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
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displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New  collection. 

2.  The  title  of  the  information 
collection:  Comprehensive 
Decommissioning  Program,  Including 
Annual  Data  Collection,  OMB  3150- 
xxxx. 

3.  The  form  number  if  applicable: 

N/A.  .  ■  . 

4.  How  often  the  collection  is 
required:  Annually  (to  keep  site 
information  current). 

5.  Who  will  be  required  or  asked  to 
report:  Agreement  States  who  have 
signed  Section  274(b)  Agreements  with 
NRC  and  are  regulating  uranium 
recovery  and/or  complex  sites 
undergoing  decommissioning. 

6.  An  estimate  of  the  number  of 
annual  responses:  68.  (2  responses  for 
each  respondent.) 

7.  The  estimated  number  of  annual 
respondents:  34. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  677  hours 
(approximately  20  hours  per 
respondent). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  Agreement  States  will  be 
asked  to  provide  information  about 
uranium  recovery  and  complex  sites 
undergoing  decommissioning  regulated 
by  the  Agreement  States  on  an  annual 
basis.  The  information  request  will 
allow  the  NRC  to  compile,  in  a 
centralized  location,  more  complete 
information  on  the  status  of 
decommissioning  and  decontamination 
in  the  United  States  in  order  to  provide 
a  national  perspective  on 
decommissioning.  The  information  will 
be  made  available  to  the  public  by  the 
NRC  in  order  to  ensure  openness  and 
promote  communication  to  enhance 
public  confidence  in  the  national 
decommissioning  program.  This  does 
not  apply  to  information,  such  as  trade 
secrets  and  commercial  or  financial 
information  provided  by  the  Agreement 
States  as  privileged  or  confidential. 
Information  such  as  financial  assurance 
and  the  status  of  decommissioning 
funding  would  need  to  be  identified  by 
the  Agreement  State  as  privileged  or 
confidential,  whereupon  the  NRC  would 
withhold  such  information  from  public 
access  and  treat  it  as  sensitive  or  non¬ 
sensitive,  per  the  considerations  in  10 
CFR  2.390  and  9.17.  This  does  not  apply 
to  financial  assurance  or 
decommissioning  funding  information 
that  is  already  available  to  the  public. 
Although  specific  details  of  the  funding 
mechanisms  are  treated  as  confidential, 
beneficial  lessons  learned  regarding  the 


improvement  of  decommissioning- 
related  funding  will  be  shared  with  the 
Agreement  States. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  h  ttp ;// www. nrc.gov/ p  u  blic-in  volve/ 
doc-comment/omb/ index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  December  10,  2007.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date:  Nathan  J.  Frey,  Office  of 
Information  and  Regulatory  Affairs 
(3150-xxxx),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  e-mailed  to 
Nathan  _Frey@omb.eop.gov  or 
submitted  by  telephone  at  (202)  395- 
7345. 

The  NRC  Clearance  Officer  is 
Margaret  A.  Janney,  301-415-7245. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  Novemher,  2007. 

For  the  Nuclear  Regulatory  Commission. 
Margaret  A.  Janney, 

NRC  Clearance  Officer,  Office  of  Information 
Services. 

[FR  Doc.  E7-22034  Filed  11-8-07;  8:45  am) 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension;  Rule  206(3)-3T,  SEC  File  No. 
270-571,  OMB  Control  No.  3235-0630. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  (“OMB”)  for 
extension  and  approval. 


Temporary  rule  206(3)-3T  (17  CFR 
275.206(3)-3T)  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-l 
et  seq.)  is  entitled:  “Temporary  rule  for 
principal  trades  with  certain  advisory 
clients.”  The  temporary  rule  provides 
investment  advisers  who  are  registered 
with  the  Commission  as  broker-dealers 
an  alternative  means  to  meet  the 
requirements  of  section  206(3)  of  the 
Advisers  Act  (15  U.S.C.  80b-6(3))  when 
they  act  in  a  principal  capacity  in 
transactions  with  certain  of  their 
advisory  clients.  The  temporary  rule, 
and  its  attendant  paperwork  burdens, 
will  expire  and  no  longer  be  effective  on 
December  31,  2009. 

Temporary  rule  206(3)-3T  permits 
dually-registered  advisers  to  satisfy  the 
Advisers  Act’s  principal  trading 
restrictions  by:  (i)  Providing  written, 
prospective  disclosure  regarding  the 
conflicts  arising  from  principal  trades; 
(ii)  obtaining  written,  revocable  consent 
from  tbe  client  prospectively 
authorizing  the  adviser  to  enter  into 
principal  transactions;  (iii)  making  oral 
or  written  disclosure  and  obtaining  the 
client’s  consent  before  each  principal 
transaction;  (iv)  sending  to  the  client 
confirmation  statements  disclosing  the 
capacity  in  which  the  adviser  has  acted; 
and  (v)  delivering  to  the  client  an 
annual  report  itemizing  the  principal 
transactions. 

Providing  the  information  required  by 
rule  206(3)-3T  is  necessary  for  dually- 
registered  advisers  to  obtain  the  benefit 
of  the  alternative  means  of  complying 
with  section  206(3)  of  the  Advisers  Act. 
Disclosures  under  the  rule  provide 
important  investor  protections  when 
advisers  engage  in  principal  trades. 
Clients  of  advisers  will  primarily  use 
the  information  to  monitor  principal 
trades  in  their  accounts. 

The  Commission  staff  estimates  that 
approximately  380  investment  advisers 
make  use  of  rule  206(3)-3T,  and  that  on 
average  an  investment  adviser  spends 
approximately  1,301  hours  annually  in 
complying  with  the  requirements  of  the 
rule.  The  Commission  staff  therefore 
estimates  the  total  annual  burden  of  the 
rule’s  paperwork  requirements  to  be 
494,440  hours. 

Written  comments  are  invited  on;  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility:  (b)  the 
accuracy  of  the  Commission’s  estimate 
of  the  burdens  of  the  collections  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents. 
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including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  he  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  R.  Corey  Booth,  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  C/O  Shirley 
Martinson  6432  General  Green  Way, 
Alexandria,  Virginia  22312;  or  send  an 
e-mail  to:  PRA_MaiIbox@sec.gov. 

Dated:  November  5,  2007. 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E7-22006  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

In  the  Matter  of  Ames  Department 
Stores,  Inc.,  Bradlees,  Inc.,  Caldor 
Corp.,  and  Stuarts  Department  Stores, 
Inc.;  Order  of  Suspension  of  Trading 

November  7,  2007. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Ames 
Department  Stores,  Inc.  because  it  has 
not  filed  any  periodic  reports  since  it 
filed  a  Form  10-Q  for  the  period  ended 
May  4,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Bradlees, 

Inc.  because  it  has  not  filed  any  periodic 
reports  since  it  filed  a  Form  10-Q  for 
the  period  ended  October  28,  2000. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Caldor 
Corp.  because  it  has  not  filed  any 
periodic  reports  since  it  filed  a  Form 
10-Q  for  the  period  ended  October  31, 
1998. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Stuarts 
Department  Stores,  Inc.  because  it  has 
not  filed  any  periodic  reports  since  it 
filed  a  Form  10— Q  for  the  period  ended 
October  28, 1995. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
companies. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 


Act  of  1934,  that  trading  in  the  above- 
listed  companies  is  suspended  for  the 
period  fi'om  9:30  a.m.  EST  on  November 
7,  2007,  through  11:59  p.m.  EST  on 
November  20,  2007. 

By  the  Commission. 

Nancy  M.  Morris, 

Secretary. 

[FR  Doc.  07-5625  Filed  11-7-07;  11:20  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56736;  File  No.  SR-MSRB- 
2007-04] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  Proposed 
Ruie  Change  Relating  to  Amendments 
to  Rule  G-40  on  E-Mail  Contacts 

November  2,  2007. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  October 
16,  2007,  the  Municipal  Securities 
Rulemaking  Board  (“MSRB”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Coinmission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
MSRB.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  with  the 
Commission  a  proposed  rule  change 
consisting  of  amendments  to  Rule  G— 40, 
on  electronic  mail  contacts,  that  would 
more  fully  conform  MSRB  requirements 
to  Financial  Industry  Regulatory 
Authority  (“FINRA”)  requirements 
relating  to  contact  information.  The 
MSRB  proposes  that  the  amendments 
become  effective  on  December  31,  2007 
to  coincide  with  the  effective  date  of 
recently-approved  FINRA 
requirements. 3  The  text  of  the  proposed 
rule  change  is  available  on  the  MSRB’s 
Web  site  {http://www.insrb.org),  at  the 
MSRB’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 


115  U.S.C.  78s(b)(l). 

2  17CFR  240.19b-4. 

^  Securities  Exchange  Act  Release  No.  56179 
(August  1,  2007),  72  FR  44203  (August  7,  2007) 
(SR-NASD-2007-034). 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these-statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  2002,  the  MSRB  adopted  Rule  G— 
40,  on  e-mail  contacts,  to  establish  a 
reliable  method  for  electronic 
communication  with  brokers,  dealers 
and  municipal  securities  dealers 
(collectively,  “dealers”). The  rule 
requires,  among  other  things,  that 
dealers  use  Form  G— 40  to  appoint  a 
“Primary  Contact”  for  purposes  of 
electronic  communication  between  the 
dealer  and  the  MSRB.  The  Primary 
Contact  must  be  either  a  Series  53- 
registered  municipal  securities  principal 
or  a  Series  51 -registered  municipal  fund 
securities  limited  principal.^  Dealers  are 
required  to  submit  their  original  forms 
and  any  subsequent  changes 
electronically  through  their  electronic 
G-40  account  using  the  appropriate  user 
ID  and  password.  The  rule  also  requires 
that  each  dealer  maintain  an  Internet 
electronic  mail  account  to  permit 
communication  with  the  MSRB,  and  to 
review  and,  if  necessary,  update  its 
Primary  Contact  information  within  17 
business  days  after  the  end  of  each 
calendar  quarter. 


■*  In  adopting  the  rule,  the  MSRB  stated  that  the 
events  of  September  11,  2001  and  the  weeks  that 
followed,  emphasized  the  importance  of.  and  need 
for  an  efficient  and  reliable  means  of  official 
communication  between  regulators  and  the 
industry,  and  that  establishing  a  reliable  method  for 
electronic  communication  was  necessary  to  allow 
the  MSRB  to  efficiently  alert  dealers  to  official 
communications,  including  time-sensitive 
developments,  rule  changes,  notices,  etc.,  as  well  as 
to  facilitate  dealers'  internal  distribution  of  such 
information.  The  MSRB  also  noted  that  it  had 
discontinued  publication  of  MSRB  Reports  in  2002 
(since  that  time,  all  MSRB  notices  have  been 
available  exclusively  on  the  MSRB  Web  site  at 
http://www.nisrb.org.).  The  rule  was  approved  in 
Securities  Exchange  Act  Release  No.  46043  (June  6, 
2002),  67  FR  40762  Oune  13.  2002)  (SR-MSRB 
2002-05). 

®  Dealers  may  also  appoint  an  “Optional  Contact” 
and  this  person  does  not  have  to  be  a  registered 
principal. 
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Rule  G— 40  was  based  on  similar 
NASD  (now  FINRA)  requirements.®  The 
MSRB  attempts,  whenever  possible,  to 
adopt  rule  provisions  and  language 
similar  to  FINRA  rules  in  order  to 
facilitate  dealer  understanding  of  and 
compliance  with  such  provisions,  as 
well  as  inspection  and  enforcement. 

The  Commission  recently  approved  a 
FINRA  proposal,  which  becomes 
effective  December  31,  2007,  that:  (i) 
Changes  the  quarterly  review/update 
requirement  to  an  annual  requirement; 
(ii)  requires  firms  to  update  their 
required  contact  information  promptly 
but  not  later  than  30  days  following  any 
change  in  such  information;  and  (iii) 
requires  firms  to  comply  with  any 
FINRA  request  for  such  information 
promptly  hut  not  later  than  15  days 
following  such  request,  or  such  longer 
period  that  may  be  agreed  to  by  FINRA 
staff.  7 

The  MSRB  has  determined  to 
similarly  amend  Rule  C— 40  to  ensure  a 
coordinated  regulatory  approach  in  this 
area.  Thus,  the  proposed  amendments  to 
Rule  C-40  would  require  dealers  to:  (i) 
Promptly  update  any  change  in  the 
required  information  for  their  Primary 
Contact  but  not  later  than  30  days 


•’Those  NASD  requirements  (set  forth  in  Article 
IV,  section  3  of  the  NASD  By-Laws)  required 
member  firms  to  appoint  and  certify  one  ‘‘executive 
representative”  to,  among  other  things,  serve  as  the 
official  contact  person  between  the  firm  and  NASD; 
the  executive  representative  was  required  to  be  a 
member  of  the  firm’s  senior  management  and  a 
registered  principal  of  tlie  member,  and  was 
required  to  maintain  an  Internet  e-mail  account  for 
communication  with  NASD.  In  addition,  NASD 
Rule  1150  (Executive  Representative)  required  each 
member  firm  to  review  and,  if  necessary,  update  its 
executive  representative  information  within  17 
business  days  after  the  end  of  each  calendar  quarter. 

^In  its  filing  (File  No.  SR-NASD-2007-034  and 
Amendment  No.  1  thereto),  NASD  proposed  to 
adopt  new  Rule  1160  (Firm  Contact  Information) 
regarding  the  reporting  of  designated  contact 
information  to  NASD  and  the  annual  review  of  such 
information.  NASD  also  proposed  amendments  to, 
among  other  things.  Rule  1150  (Executive 
Representative)  to  eliminate  the  requirement  that 
members  review  and  update,  at  the  end  of  each 
calendar  quarter,  the  contact  information  required 
by  that  rule.  In  its  filing,  NASD  noted  that,  for  many 
firms,  the  designated  contact  persons  seldom 
change.  Thus,  its  proposal  was  designed  to 
eliminate  any  unnecessary  burden  that  firms  may 
incur  in  conducting  quarterly  reviews  of  their 
required  contact  information  while  at  the  same  time 
ensuring  that  such  information  is  kept  current  and 
provided  to  NASD  promptly  upon  request.  In 
approving  NASD’s  proposal,  the  Commission  noted 
that  the  proposal  sets  forth  a  reasonable  approach 
for  member  firms  to  provide  and  keep  current 
required  contact  information,  which  should  reduce 
unnecessary  burdens  on  firms  by  eliminating  the 
requirement  that  firms  review  and  update  the 
contact  information  on  a  quarterly  basis;  instead, 
firms  would  be  required  to  conduct  such  reviews 
on  an  annual  basis  as  well  as  to  promptly  update 
the  information  following  any  change.  See 
Securities  Exchange  Act  Release  No.  56179  (August 
1,  2007),  72  FR  44203  (August  7,  2007)  (SR-NASD- 
2007-034). 


following  such  change;  (ii)  review  and, 
if  necessary,  update  required 
information  on  their  Primary  Contact 
within  1 7  business  days  after  the  end  of 
each  calendar  year;  and  (iii)  promptly 
comply  with  any  request  hy  the 
appropriate  regulatory  agency  (as 
defined  in  Section  3(a)(34)  of  the  Act) 
for  such  information  hut  not  later  than 
15  days  following  such  request,  or  such 
longer  period  that  may  be  agreed  to  by 
the  appropriate  regulatory  agency. 

2.  Statutory  Basis 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Act,®  which  provides 
that  the  MSRB’s  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act 
because  substantially  conforming  Rule 
C-40  to  comparable  FINRA 
requirements  relating  to  e-mail  contact 
information  will  promote  regulatory 
consistency  by  facilitating  dealer 
compliance  with  such  requirements,  as 
well  as  the  inspection  emd  enforcement 
thereof. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


«15  U.S.C.  78o-^(b)(2)(C). 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  MSRB  has  proposed  that  the 
amendments  become  effective  on 
December  31,  2007  to  coincide  with  the 
effective  date  of  the  recently-approved 
FINRA  requirements  described  above. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-MSRB-2007-04  on  the 
subject  line. 

Paper  Comments, 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-MSRB-2007-04.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
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not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-MSRB-2007-04  and  should 
be  submitted  on  or  before  November  30, 
2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-21981  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56739;  File  No.  SR- 
NASDAQ-2007-082] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  and 
'Amendment  No.  1  Thereto  To  Modify 
Fees  for  Members  Using  the  Nasdaq 
Market  Center 

November  2,  2007. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1,  2007,  The  NASDAQ  Stock  Market 
LLC  (“Nasdaq”  or  “Exchange”),  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n  ,  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
Exchange.  On  October  31,  2007,  Nasdaq 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  The  Exchange  filed  the 
proposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and  Rule 
19h-4(f)(2)  thereunder,"*  which  renders 
it  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  pricing  for 
Nasdaq  members  using  the  Nasdaq 
Market  Center.  Nasdaq  will  implement 
this  rule  change  on  October  1,  2007. 

The  text  of  the  proposed  rule  change 
is  available  at  Nasdaq,  the  Commission’s 


*>17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 

^  17  CFR  240.19b-l(f)(2). 


Public  Reference  Room,  and  http:// 
www.nasdaq.complinet.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Effective  October  1,  2007,  Nasdaq  is 
implementing  a  set  of  pricing  changes  to 
its  fees  for  routing  to  the  New  York 
Stock  Exchange  (“NYSE”)  that  reflect 
recently  announced  changes  to  order 
execution  fees  at  that  venue. ^  The 
changes  are  designed  to  ensure  that 
Nasdaq’s  routing  fees  generally  reflect 
the  charges  that  Nasdaq  Execution 
Services,  Nasdaq’s  routing  broker,  wdll 
incur  when  routing  to  NYSE,  with 
minimal  markups  or  markdowns  to 
reflect  the  value  of  Nasdaq’s  services  as 
a  high-speed  router  and  to  provide 
incentives  for  firms  to  enter  orders  that 
attempt  to  execute  in  Nasdaq  for  the  full 
size  of  the  order  prior  to  routing. 
Accordingly,  Nasdaq’s  routing  fees  are 
being  decreased  in  instances  where 
NYSE  has  lowered  fees,  and  increased 
in  instances  where  NYSE  has  increased 
its  fees.  Specifically: 

•  Nasdaq  is  eliminating  the  charge  to 
route  orders  in  securities  other  than 
exchange-traded  funds  to  the  NYSE  in 
instances  where  the  orders  add  liquidity 
on  the  NYSE,  since  NYSE  is  eliminating 
charges  for  such  orders. 

•  Nasdaq  is  increasing  its  fees  to 
route  other  orders  to  NYSE,  to 
approximate  NYSE’s  increased  charge  of 
$0.0008  per  share  for  orders  that  remove 
liquidity.  As  is  currently  true,  Nasdaq’s 
exact  charge  varies  depending  on  the 
overall  volume  of  the  member  and  the 
exact  characteristics  of  the  routed  order, 
but  is  generally  within  $0.0001  of 
NYSE’s  charge.  In  addition,  NYSE  caps 
its  execution  fee  at  $120  per  trade, 
which  translates  to  a  cap  on  executions 
greater  than  150,000  shares.  Nasdaq 


®  See  Securities  Exchange  Act  Release  No.  56590 
(October  1,  2007).  72  FR  57369  (October  9,  2007) 
(SR-NYSE-2007-88). 


does  not  apply  a  cap  to  its  routing 
charges  when  sending  orders  to  the 
NYSE,  because  Nasdaq  receives 
extremely  few  executions  for  greater 
than  150,000  shares  from  the  NYSE. 
Under  the  revised  pricing  schedule, 
Nasdaq  will  charge: 

o  $0.00075  or  $0.0008  per  share 
executed  for  orders  that  attempt  to 
execute  in  Nasdaq  for  the  full  size  of  the 
order  before  being  routed,  depending  on 
whether  the  order  is  eligible  to  post 
liquidity  in  Nasdaq  or  is  designated 
only  to  remove  liquidity  before  routing; 

o  $0.0009  per  snare  executed  for 
Directed  Intermarket  Sweep  Orders  and 
orders  that  attempt  to  execute  solely 
against  displayed  interest  in  Nasdaq 
before  routing:  and 

o  A  variable  charge  of  $0.0008  to 
$0.0009  for  orders  that  do  not  attempt 
to  execute  in  Nasdaq  before  routing.  For 
members  with  an  average  daily  volume 
in  all  securities  during  the  month  of 
more  than  35  million  shares  of  liquidity 
provided,  the  charge  will  be  $0.0008;  for 
members  with  an  average  daily  volume 
of  more  than  60  million  shares  of 
liquidity  routed  to  NYSE  without 
attempting  to  execute  in  Nasdaq  (other 
than  Directed  Intermarket  Sweep 
Orders),  the  charge  will  be  $0.000825; 
for  members  with  an  average  daily 
volume  in  all  securities  of  more  than  20 
million  shares  of  liquidity  provided,  the 
charge  will  be  $0.00085;  and  for  other 
members,  the  charge  will  be  $0.0009. 

o  A  fee  of  $0.0004  per  share  executed 
for  an  order  that  executes  in  the  NYSE 
opening  or  closing  process  as  an  “at  the 
opening”,  “at  the  opening  only”, 
“market-at-the-close’’,  or  “limit-at-the- 
close”  order.  Such  orders  receive  a 
“blended  execution”  rate  at  NYSE, 
reflecting  the  average  between  the 
$0.0008  charge  to  take  liquidity  and  the 
$0  charge  to  add  liquidity.  Nasdaq  will 
pass  this  charge  through  directly. 

In  addition  to  the  foregoing  changes, 
Nasdaq  is  also  modifying  fees  for 
routing  orders  to  venues  other  than 
NYSE  and  the  American  Stock 
Exchange  (“Amex”)  in  circumstances 
where  the  orders  do  not  attempt  to 
execute  in  Nasdaq  for  the  full  size  of  the 
order  prior  to  routing.  Currently,  Nasdaq 
charges  $0.0035  per  share  for  value- 
added  orders  that  attempt  to  execute 
only  against  displayed  size  or  that  are 
designated  as  Directed  Intermarket 
Sweep  Order,  and  a  slightly  discounted 
fee  of  $0,003  per  share  for  other  orders 
that  do  not  check  Nasdaq.  Although 
Nasdaq  is  retaining  the  discounted  fee 
for  orders  routed  to  Amex  and  for  orders 
in  exchange-traded  funds  (“ETFs”) 
routed  to  NYSE,  Nasdaq  adopted  the 
higher  fee  for  orders  routed  to  other 
venues.  Nasdaq  believes  that  retaining 
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the  discount  for  Amex  and  ETF  orders 
routed  to  NYSE  is  warranted  in  light  of 
their  historic  status  as  primary  listing 
markets  and  the  volume  of  ETF  orders 
routed  to  them,  but  that  a  higher  fee  for 
other  orders  that  do  not  check  the 
Nasdaq  book  is  warranted  in  order  to 
encourage  greater  use  of  orders  that  do 
check  the  book.  Finally,  Nasdaq  is 
deleting  several  out-of-date  references  to 
fees  in  effect  only  during  the  month  of 
July  2007.6 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  6  of  the  Act,^  in 
general,  and  with  section  6(b)(4)  of  the 
Act,®  in  particular,  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which 
Nasdaq  operates  or  controls.  The  change 
responds  to  fee  changes  by  NYSE 
effective  on  October  1,  2007,  to  ensure 
that  Nasdaq’s  fees  for  routing  to  NYSE 
are  generally  consistent  with  charges 
that  NYSE  imposes  on  Nasdaq  when  it 
routes  orders  to  it,  and  further  clarifies 
incentives  of  market  participants  to 
designate  orders  as  eligible  for 
execution  on  Nasdaq  prior  to  routing. 

B.  Self  Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necesscuy  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change  is 
subject  to  section  19(b)(3)(A)(ii)  of  the 
Act®  and  subparagraph  (f)(2)  of  Rule 
19b— 4  thereunder  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  applicable  only  to  a 
member  imposed  by  a  self-regulatory 
organization.  Accordingly,  the  proposal 

®  All  of  the  changes  apply  only  to  securities 
trading  at  $1  per  share  or  more.  All  of  Nasdaq's 
other  fees,  including  its  fees  for  securities  priced  at 
less  than  $1,  remain  unchanged. 

M5U.S.C.  78f. 

»15U.S.C.  78f(b){4). 

9  15U.S.C.  78s(b)(3)(A)(ii). 

>017  CFR  240.19b-4(f)(2). 


is  effective  upon  Commission  receipt  of 
the  filing.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml];  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2007-082  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2007-082.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 

"  For  purposes  of  calculating  the  60-day  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change  under  section 
19(b)(3)(C)  of  the  Act,  the  Commission  considers 
the  period  to  commence  on  October  31,  2007,  the 
date  on  which  Nasdaq  filed  Amendment  No.  1.  See 
15  U.S.C.  78s(b)(3)(C). 


available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NASDAQ-2007-082  and 
should  be  submitted  on  or  before 
November  30,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  >2 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-21982  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-O1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-56740;  File  No.  SR-NYSE- 
2007-100] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Modify  the 
Exchange’s  Transaction  Fees 

November  5,  2007. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  October 
31,  2007,  the  New  York  Stock  Exchange 
LLC  (“Exchange”  or  “NYSE”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  1, 11,  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  proposes  to  amend  its  equity 
transaction  fees  effective  November  1, 
2007.  Member  Organizations  will  no 
longer  be  charged  a  fee  for  at  the 
opening  and  at  the  opening  only  orders 
in  equity  securities  (excluding  exchange 
traded  fund  or  “ETF”  securities).  The 
text  of  the  proposed  rule  change  is 
available  at  NYSE,  the  Commission’s 
Public  Reference  Room,  and  http:// 
www.nyse.com. 

>2  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
equity  transaction  fees  effective 
November  1,  2007.  Member 
Organizations  are  currently  charged  a 
transaction  fee  of  $.0004  per  share  on  at 
the  opening  and  at  the  opening  only 
orders  ^  in  equity  securities  (excluding 
ETFs)  whether  they  are  providing  or 
taking  liquidity.  Under  the  proposed 
amendment.  Member  Organizations  will 
no  longer  be  charged  this  fee. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  objectives  of  section  6  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act®  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


3  NYSE  Rule  13  defines  an  at  the  opening  or  at 
the  opening  only  order  as  a  market  or  limited  price 
order  which  is  to  be  executed  on  the  opening  trade 
of  the  stock  on  the  Exchange  or,  if  the  Exchange 
opens  the  stock  on  a  quote,  the  opening  trade  in  the 
stock  on  another  market  center  to  which  such  order 
or  part  thereof  has  been  routed  in  compliance  with 
Regulation  NMS,  and  any  such  order  or  portion 
thereof  not  so  executed  is  to  be  treated  as  cancelled. 

15  U.S.C.  78f. 

5  15U.S.C.  78f(b)(4). 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others  Written 
comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act®  and  Rule  19b-4(f)(2) ^  thereunder, 
because  it  establishes  or  changes  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form 

(http://www.sec.gov/rules/sro.shtml);  or 

•  Send  an  e-mail  to 

rule-comments@sec.gov.  Please  include 
File  Number  SR-NYSE-2007-100  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2007-100.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commissions 
Internet  Web  site 

( h  Up:// WWW. sec.gov/rules/sro.sh  tml). 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


6  15  U.S.C.  78s(b)(3)(A). 

7  17CFR  19b-4(f)(2). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
.between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only,  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2007-100  and 
should  be  submitted  on  or  before 
November  30,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-21983  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-56731;  File  No.  4-551] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Ruie 
176-2;  Notice  of  Fiiing  of  Proposed 
Plan  for  the  Allocation  of  Regulatory 
Responsibilities  Among  the  American 
Stock  Exchange  LLC,  the  Boston 
Stock  Exchange,  Inc.,  the  Chicago 
Board  Options  Exchange, 
incorporated,  the  International 
Securities  Exchange,  LLC,  Financial 
Industry  Regulatory  Authority,  Inc., 
NYSE  Area,  Inc.,  and  the  Philadelphia 
Stock  Exchange,  Inc. 

November  1,  2007. 

Pursuant  to  section  17(d)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  17d-2  thereunder ,2 
notice  is  hereby  given  that  on  October 
30,  2007,  the  American  Stock  Exchange 
LLC  (“Amex”),  the  Boston  Stock 
Exchange,  Inc.  (“BSE”),  the  Chicago 
Board  Options  Exchange,  Incorporated 
(“CBOE”),  the  International  Securities 
Exchange,  LLC  (“ISE”),  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”),  NYSE  Area,  Inc.  (“NYSE 
Area”),  and  the  Philadelphia  Stock 


6 17  CFR  200.30-3{aKl2). 
'  15  U.S.C.  78q(d). 

2  17CFR240.17d-2. 
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Exchange,  Inc.  (“Phlx”)  (collectively, 
“Participants”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  a  plan  for  the 
allocation  of  regulatory  responsibilities. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the  17d- 
2  plan  from  interested  persons. 

I.  Introduction 

Section  19(g)(1)  of  the  Act,^  among 
other  things,  requires  every  self- 
regulatory  organization  (“SRO”) 
registered  as  either  a  national  securities 
exchange  or  national  securities 
association  to  examine  for,  and  enforce 
compliance  by,  its  members  and  persons 
associated  with  its  members  with  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  SRO’s  own  rules, 
unless  the  SRO  is  relieved  of  this 
responsibility  pursuant  to  section 
17(d)  or  section  19(g)(2)  ®  of  the  Act. 
Without  this  relief,  the  statutory 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  (“common  members”).  Such 
regulatory  duplication  would  add 
unnecessary  expenses  for  common 
members  and  their  SROs. 

Section  17(d)(1)  of  the  Act®  was 
intended,  in  part,  to  eliminate 
unnecessary  multiple  examinations  and 
regulatory  duplication.^  With  respect  to 
a  common  member,  section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rules,  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
17d-l  and  Rule  17d-2  under  the  Act.” 
Rule  17d-l  authorizes  the  Commission 
to  name  a  single  SRO  as  the  designated 
examining  authority  (“DEA”)  to 
examine  common  members  for 
compliance  with  the  financial 
responsibility  requirements  imposed  by 
the  Act,  or  by  Commission  or  SRO 
rules.®  When  an  SRO  has  been  named  as 
a  common  member’s  DEA,  all  other 
SROs  to  which  the  common  member 


3  15U.S.C.  78s(g)(l). 

<  l-S  U.S.C.  78q(d). 

s  15  U.S.C.  78s(g)(2). 

6  15  U.S.C.  78q(d)(l). 

7  See  Securities  Act  Amendments  of  1975,  Report 
of  the  Senate  Committee  on  Banking,  Housing,  and 
Urban  Affairs  to  Accompany  S.  249,  S.  Rep.  No.  94- 
75,  94th  Cong.,  1st  Session  32  (1975). 

'*17  CFR  240.17d-l  and  17  CFR  240.17d-2, 
respectively. 

9  See  Securities  Exchange  Act  Release  No.  12352 
(April  20,  1976),  41  FR  18808  (May  7,  1976). 


belongs  are  relieved  of  the  responsibility 
to  examine  the  firm  for  compliance  with 
the  applicable  financial  responsibility 
rules.  On  its  face.  Rule  17d-l  deals  only 
with  an  SRO’s  obligations  to  enforce 
member  compliance  with  financial 
responsibility  requirements.  Rule  17d-l 
does  not  relieve  an  SRO  from  its 
obligation  to  examine  a  common 
member  for  compliance  with  its  own 
rules  and  provisions  of  the  federal 
securities  laws  governing  matters  other 
than  financial  responsibility,  including 
sales  practices  and  trading  activities  and 
practices. 

To  address  regulatory  duplication  in 
these  and  other  areas,  the  Commission 
adopted  Rule  17d-2  under  the  Act.’® 
Rule  17d-2  permits  SROs  to  propose 
joint  plans  for  the  allocation  of 
regulatory  responsibilities  with  respect 
to  their  common  members.  Under 
paragraph  (c)  of  Rule  17d-2,  the 
Commission  may  declare  such  a  plan 
effective  if,  after  providing  for  notice 
and  comment,  it  determines  that  the 
plan  is  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors,  to  foster  cooperation  and 
coordination  among  the  SROs,  to 
remove  impediments  to,  and  foster  the 
development  of,  a  national  market 
system  and  a  national  clearance  and 
settlement  system,  and  is  in  conformity 
with  the  factors  set  forth  in  section  17(d) 
of  the  Act.  Commission  approval  of  a 
plan  filed  pursuant  to  Rule  17d-2 
relieves  an  SRO  of  those  regulatory 
responsibilities  allocated  by  the  plan  to 
another  SRO. 

II.  The  Plan 

The  proposed  plan  is  intended  to 
reduce  regulatory  duplication  for 
brokers  or  dealers  that  are  members  of 
two  or  more  of  the  Participants  by 
allocating  regulatory  responsibility  for 
certain  options-related  market 
surveillance  matters  among  the 
Participants.”  Under  the  plan,  a 
Participant  will  serve  as  the  Designated 
Options  Surveillance  Regulator 
(“DOSR”)  for  each  common  member 


’°See  Securities  Exchange  Act  Release  No.  12935 
(October  28, 1976),  41  FR  49091  (November  8, 

1976). 

’^The  proposed  plan  is  wholly  sepEtrate  horn  the 
multiparty  options  agreement  made  pursuant  to 
Rule  17d-2  by  and  among  the  Amex,  BSE,  CBOE, 
ISE,  NASD  (n/k/a  FINRA),  the  New  York  Stock 
Exchange  LCC,  NYSE  Area,  and  Phlx  involving  the 
allocation  of  regulatory  responsibilities  with  respect 
to  common  members  for  compliance  with  common 
rules  relating  to  the  conduct  of  broker-dealers  of 
accounts  for  listed  options  or  index  warrants 
entered  into  on  December  1,  2006,  and  as  may  be 
amended  from  time  to  time.  See  Securities 
Exchange  Act  Release  Nos.  55145  (January  22, 
2007),  72  FR  3882  (January  26,  2007)  (File  No.  S7- 
966)  (notice)  and  55532  (March  26,  2007),  72  FR 
15729  (April  2,  2007)  (File  No.  S7-966)  (order). 


assigned  to  it  and  will  assume 
regulatory  responsibility  with  respect  to 
that  common  member’s  compliance 
with  applicable  common  rules  for 
certain  accounts.  As  proposed,  the  plan 
currently  is  limited  to  review  of 
expiring  exercise  declarations  pursuant 
to  the  common  rules  listed  in  proposed 
Exhibit  A.  The  full  text  of  the  proposed 
17d-2  plan  is  as  follows: 
***** 

AGREEMENT  BY  AND  AMONG  THE 
American  Stock  Exchange  LLC,  the 
Boston  Stock  Exchange,  Inc.,  the 
Chicago  Board  Options  Exchange, 
Incorporated,  the  International 
Securities  Exchange  LLC,  Financial 
Industry  Regulatory  Authority,  Inc., 
NYSE  Area,  Inc.,  and  the  Philadelphia 
Stock  Exchange,  Inc.,  Pursuant  to  Rule 
17d-2  under  the  Securities  Exchange 
Act  of  1934 

This  agreement  (this  “Agreement”), 
by  and  among  the  American  Stock 
Exchange  LLC  (“Amex”),  the  Boston 
Stock  Exchange,  Inc.  (“BSE”),  the 
Chicago  Board  Options  Exchange, 
Incorporated  (“CBOE”),  the 
International  Securities  Exchange  LLC 
(“ISE”),  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”),  NYSE  Area, 
Inc.  (“Area”),  and  the  Philadelphia 
Stock  Exchange,  Inc.  (“PHLX”),  is  made 
this  10th  day  of  October,  2007,  pursuant 
to  section  17(d)  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (the 
“Exchange  Act”),  and  Rule  17d-2 
thereunder  (“Rule  17d-2”),  which 
allows  for  a  joint  plan  among  self- 
regulatory  organizations  (“SROs”)  to 
allocate  regulatory  obligations  with 
respect  to  brokers  or  dealers  that  are 
members  of  two  or  more  of  the  parties 
to  this  Agreement  (“Common 
Members”).  The  Amex,  BSE,  CBOE,  ISE, 
FINRA,  Area,  and  PHLX  are  collectively 
referred  to  herein  as  the  “Participants” 
and  individually,  each  a  “Participant.” 
This  Agreement  shall  be  administered 
by  a  committee  known  as  the  Options 
Surveillance  Group  (the  “OSG”  or 
“Group”),  as  described  in  section  V 
hereof.  Unless  defined  in  this 
Agreement  or  the  context  otherwise 
requires,  the  terms  used  herein  shall 
have  the  meanings  assigned  thereto  by  • 
the  Exchange  Act  and  the  rules  and 
regulations  thereunder. 

WHEREAS,  the  Participants  desire  to 
eliminate  regulatory  duplication  with 
respect  to  SRO  market  surveillance  of 
Common  Member  ’  activities  with 


^  In  the  case  of  the  BSE,  members  are  those 
persons  who  are  Options  Participants  (as  defined  in 
the  Boston  Options  Exchange  LLC  Rules). 
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regard  to  certain  common  rules  relating 
to  listed  options  (“Options”):  and 

WHEREAS,  for  this  purpose,  the 
Participants  desire  to  execute  and  file 
this  Agreement  with  the  Securities  and 
Exchange  Commission  (the  “SEC”  or 
“Commission”)  pursuant  to  Rule  17d-2. 

NOW,  THEREFORE,  in  consideration 
of  the  mutual  covenants  contained  in 
this  Agreement,  the  Participants  agree  as 
follows: 

I.  Except  as  otherwise  provided  in  this 
Agreement,  each  Participant  shall 
assume  Regulatory  Responsibility  (as 
defined  below)  for  the  Common 
Members  that  are  allocated  or  assigned 
to  such  Participant  in  accordance  with 
the  terms  of  this  Agreement  and  shall  be 
relieved  of  its  Regulatory  Responsibility 
as  to  the  remaining  Common  Members. 
For  purposes  of  this  Agreement,  a 
Participant  shall  be  considered  to  be  the 
Designated  Options  Surveillance 
Regulator  (“DOSR”)  for  each  Common 
Member  that  is  allocated  to  it  in 
accordance  with  Section  VII. 

II.  As  used  in  this  Agreement,  the 
term  “Regulatory  Responsibility”  shall 
mean  surveillance,  investigation  and 
enforcement  responsibilities  relating  to 
compliance  by  the  Common  Members 
with  such  Options  rules  of  the 
Participants  as  the  Participants  shall 
determine  are  substantially  similar  and 
shall  approve  from  time  to  time,  insofar 
as  such  rules  relate  to  market 
surveillance  (collectively,  the  “Common 
Rules”).  For  the  purposes  of  this 
Agreement  the  list  of  Common  Rules  is 
attached  as  Exhibit  A  hereto,  which  may 
only  be  amended  upon  unanimous 
written  agreement  by  the  Participants. 
The  DOSR  assigned  to  each  Common 
Member  shall  assume  Regulatory 
Responsibility  with  regard  to  that 
Common  Member’s  compliance  with  the 
applicable  Common  Rules  for  certain 
accounts.^  A  DOSR  may  perform  its 
Regulatory  Responsibility  or  enter  an 
agreement  to  transfer  or  assign  such 
responsibilities  to  a  national  securities 
exchange  registered  with  the  SEC  under 
section  6(a)  of  the  Exchange  Act  or  a 
national  securities  association  registered 
with  the  SEC  under  section  15A  of  the 
Exchange  Act.  A  DOSR  may  not  transfer 
or  assign  its  Regulatory  Responsibility 
to  an  association  registered  for  the 
limited  purpose  of  regulating  the 
activities  of  members  who  are  registered 
as  brokers  or  dealers  in  security  futures 
products. 


^Certain  accounts  shall  include  customer  (“C”  as 
classified  by  the  Options  Clearing  Corporation 
(“OCC”))  and  firm  (“F”  as  classified  by  OCC) 
accounts,  as  well  as  other  accounts,  such  as  market 
maker  accounts  as  the  Participants  shall,  from  time 
to  time,  identify  as  appropriate  to  review. 


The  term  “Regulatory  Responsibility” 
does  not  include,  and  each  Participant 
shall  retain  full  responsibility  with 
respect  to: 

(a)  Surveillance,  investigative  and 
enforcement  responsibilities  other  than 
those  included  in  the  definition  of 
Regulatory  Responsibility; 

•  (b)  any  aspects  of  the  rules  of  a 
Participant  that  are  not  substantially 
similar  to  the  Common  Rules  or  that  are 
allocated  for  a  separate  surveillance 
purpose  under  any  other  agreement 
made  pursuant  to  Rule  17d-2.  Any  such 
aspects  of  a  Common  Rule  will  be  noted 
as  excluded  on  Exhibit  A. 

III.  Each  year  within  30  days  of  the 
anniversary  date  of  the  commencement 
of  operation  of  this  Agreement,  or  more 
frequently  if  required  by  changes  in  the 
rules  of  a  Participant,  each  Participant 
shall  submit  to  the  other  Participants, 
through  the  Chair  of  the  OSG,  -an 
updated  list  of  Common  Rules  for 
review.  This  updated  list  may  add 
Common  Rules  to  Exhibit  A,  shall  delete 
from  Exhibit  A  rules  of  that  Participant 
that  are  no  longer  identical  or 
substantially  similar  to  the  Common 
Rules,  and  shall  confirm  that  the 
remaining  rules  of  the  Participant 
included  on  Exhibit  A  continue  to  be 
identically  or  substantially  similar  to 
the  Common  Rules.  Within  30  days 
from  the  date  that  each  Participant  has 
received  revisions  to  Exhibit  A  from  the 
Chair  of  the  OSG,  each  Participant  shall 
confirm  in  writing  to  the  Chair  of  the 
OSG  whether  that  Participant’s  rules 
listed  in  Exhibit  A  are  Common  Rules. 

IV.  Apparent  violation  of  another 
Participant’s  rules  discovered  by  a 
DOSR,  but  which  rules  are  not  within 
the  scope  of  the  discovering  DOSR’s 
Regulatory  Responsibility,  shall  be 
referred  to  the  relevant  Participant  for 
such  action  as  is  deemed  appropriate  by 
that  Participant.  Notwithstanding  the 
foregoing,  nothing  contained  herein 
shall  preclude  a  DOSR  in  its  discretion 
from  requesting  that  another  Participant 
conduct  an  investigative  or  enforcement 
proceeding  (“Proceeding”)  on  a  matter 
for  which  the  requesting  DOSR  has 
Regulatory  Responsibility.  If  such  other 
Participant  agrees,  the  Regulatory 
Responsibility  in  such  case  shall  be 
deemed  transferred  to  the  accepting 
Participant  and  confirmed  in  writing  by 
the  Participants  involved.  Additionally, 
nothing  in  this  Agreement  shall  prevent 
another  Participant  on  whose  market 
potential  violative  activity  took  place 
from  conducting  its  own  Proceeding  on 
a  matter.  The  Participant  conducting  the 
Proceeding  shall  advise  the  assigned 
DOSR.  Each  Participant  agrees,  upon 
request,  to  make  available  promptly  all 
relevant  files,  records  and/or  witnesses 


necessary  to  assist  another  Participant 
in  a  Proceeding. 

V.  The  OSG  shall  be  composed  of  one 
representative  designated  by  each  of  the 
Participants  (a  “Representative”).  Each 
Participant  shall  also  designate  one  or 
more  persons  as  its  alternate 
representative(s)  (an  “Alternate 
Representative”).  In  the  absence  of  the 
Representative,  the  Alternate 
Representative  shall  assume  the  powers, 
duties  and  responsibilities  of  the 
Representative.  Each  Participant  may  at 
any  time  replace  its  Representative  and/ 
or  its  Alternate  Representative  to  the 
Group. 3  A  majority  of  the  OSG  shall 
constitute  a  quorum  and,  unless 
otherwise  required,  the  affirmative  vote 
of  a  majority  of  the  Representatives 
present  (in  person,  by  telephone  or  by 
written  consent)  shall  be  necessary  to 
constitute  action  by  the  Group.  The 
Group  will  have  a  Chair,  Vice  Chair  and 
Secretary.  A  different  Participant  will 
assume  each  position  on  a  rotating  basis 
for  a  one-year  term.  In  the  event  that  a 
Participant  replaces  a  Representative 
who  is  acting  as  Chair,  Vice  Chair  or 
Secretary,  the  newly  appointed 
Representative  shall  assume  the 
position  of  Chair,  Vice  Chair,  or 
Secretary  (as  applicable)  vacated  by  the 
Participant’s  former  Representative.  In 
the  event  a  Participant  cannot  fulfill  its 
duties  as  Chair,  the  Participant  serving 
as  Vice  Chair  shall  substitute  for  the 
Chair  and  complete  the  subject 
unfulfilled  term.  All  notices  and  other 
communications  for  the  OSG  are  to  be 
sent  in  care  of  the  Chair  and,  as 
appropriate,  to  each  Representative. 

VI.  The  OSG  shall  determine  the 
times  and  locations  of  Group  meetings, 
provided  that  the  Chair,  acting  alone, 
may  also  call  a  meeting  of  the  Group  in 
the  event  the  Chair  determines  that 
there  is  good  cause  to  do  so.  To  the 
extent  reasonably  possible,  notice  of  any 
meeting  shall  be  given  at  least  ten 
business  days  prior  to  the  meeting  date. 
Representatives  shall  always  be  given 
the  option  of  participating  in  any 
meeting  telephonically  at  their  own 
expense  rather  than  in  person. 

VII.  No  less  frequently  than  every  two 
years,  in  such  manner  as  the  Group 
deems  appropriate,  the  OSG  shall 
allocate  Common  Members  that  conduct 
an  Options  business  among  the 
Participants  (“Allocation”),  and  the 
Participant  to  which  a  Common  Member 
is  allocated  will  serve  as  the  DOSR  for 
that  Common  Member.  Any  Allocation 
shall  be  based  on  the  following 
principles,  except  to  the  extent  all 


3  A  Participant  must  give  notice  to  the  Chair  of 
the  Group  of  such  a  change. 
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affected  Participants  consent  to  one  or 
more  different  principles: 

(a)  The  OSG  may  not  allocate  a 
Common  Member  to  a  Participant 
unless  the  Common  Member  is  a 
member  of  that  Participant. 

(b)  To  the  extent  practicable.  Common 
Members  that  conduct  an  Options 
business  shall  be  allocated  among  the 
Participants  of  which  they  are  members 
in  such  manner  as  to  equalize  as  nearly 
as  possible  the  allocation  among  such 
Participants,  provided  that  no  Common 
Members  shall  be  allocated  to  FINRA. 
For  example,  if  sixteen  Common 
Members  that  conduct  an  Options 
business  are  members  only  of  three 
Participants,  none  of  which  is  FINRA, 
those  Common  Members  shall  be 
allocated  among  the  three  Participants 
such  that  no  Participant  is  allocated 
more  than  six  such  members  and  no 
Participant  is  allocated  less  than  five 
such  members.  If,  in  the  previous 
example,  one  of  the  three  Participants  is 
FINRA,  the  sixteen  Common  Members 
would  be  allocated  evenly  between  the 
remaining  Participants,  so  that  the  two 
non-FINRA  Participants  would  be 
allocated  eight  Common  Members  each. 

(c)  To  the  extent  practicable. 
Allocation  shall  take  into  account  the 
amount  of  Options  activity  conducted 
by  each  Common  Member  in  order  to 
most  evenly  divide  the  Common 
Members  with  the  largest  amount  of 
activity  among  the  Participants  of  which 
they  are  members.  Allocation  will  also 
take  into  account  similar  allocations 
pursuant  to  other  plans  or  agreements  to 
which  the  Common  Members  are  party 
to  maintain  consistency  in  oversight  of 
the  Common  Members.** 

(d)  To  the  extent  practicable. 
Allocation  of  Common  Members  to 
Participants  will  be  rotated  among  the 
applicable  Participants  such  that  a 
Common  Member  shall  not  be  allocated 
to  a  Participant  to  which  that  Common 
Member  was  allocated  within  the 
previous  two  years.  The  assignment  of 
DOSRs  pursuant  to  the  Allocation  is 
attached  as  Exhibit  B  hereto,  and  will  be 
updated  from  time  to  time  to  reflect 
Common  Member  Allocation  changes. 

(e)  The  Group  may  reallocate 
Common  Members  from  time  to  time,  as 
it  deems  appropriate. 

(f)  Whenever  a  Common  Member 
ceases  to  be  a  member  of  its  DOSR,  the 
DOSR  shall  promptly  inform  the  Group, 
which  shall  review  the  matter  and 
allocate  the  Common  Member  to 
another  Participant. 


*  For  example,  if  one  Participant  was  allocated  a 
Common  Member  by  another  regulatory  group  that 
Participant  would  be  assigned  to  be  the  DOSR  of 
that  Common  Member,  unless  there  is  good  cause 
not  to  make  that  assignment. 


(g)  A  DOSR  may  request  that  a 
Common  Member  to  which  it  is 
assigned  be  reallocated  to  another 
Participant  by  giving  30  days  written 
notice  to  the  Chair  of  the  OSG,  The 
Group,  in  its  discretion,  may  approve 
such  request  and  reallocate  the  Common 
Member  to  another  Participant, 

(h)  All  determinations  by  the  Group 
with  respect  to  Allocation  shall  be  made 
by  the  affirmative  vote  of  a  majority  of 
the  Participants  that,  at  the  time  of  such 
determination,  share  the  applicable 
Common  Member  being  allocated;  a 
Participant  shall  not  be  entitled  to  vote 
on  any  Allocation  relating  to  a  Common 
Member  unless  the  Common  Member  is 
a  member  of  such  Participant, 

VIII.  Each  DOSR  shall  conduct  routine 
surveillance  reviews  to  detect  violations 
of  the  applicable  Common  Rules  by 
each  Common  Member  allocated  to  it 
with  a  frequency  (daily,  weekly, 
monthly,  quarterly,  semi-annually  or 
annually  as  noted  on  Exhibit  A)  not  less 
than  that  determined  by  the  Group,  The 
other  Participants  agree  that,  upon 
request,  relevant  information  in  their 
respective  files  relative  to  a  Common 
Member  will  be  made  available  to  the 
applicable  DOSR. 

At  each  meeting  of  the  OSG,  each 
Participant  shall  be  prepared  to  report 
on  the  status  of  its  surveillance  program 
for  the  previous  quarter  and  any  period 
prior  thereto  that  has  not  previously 
been  reported  to  the  Group.  In  the  event 
a  DOSR  believes  it  will  not  be  able  to 
complete  its  Regulatory  Responsibility 
for  its  allocated  Common  Members,  it 
will  so  advise  the  Group  in  writing 
promptly.  The  Group  will  undertake  to 
remedy  this  situation  by  reallocating  the 
subject  Common  Members  among  the 
remaining  Participants.  In  such 
instance,  the  Group  may  determine  to 
impose  a  regulatory  fee  for  services 
provided  to  the  DOSR  that  was  unable 
to  fulfill  its  Regulatory  Responsibility. 

IX.  Each  Participant  will,  upon 
request,  promptly  furnish  a  copy  of  the 
report  or  applicable  portions  thereof 
relating  to  any  investigation  made 
pursuant  to  the  provisions  of  this 
Agreement  to  each  other  Participant  of 
which  the  Common  Member  under 
investigation  is  a  member. 

X.  Each  Participant  will  routinely 
populate  a  common  database,  to  be 
accessed  by  the  Group  relating  to  any 
formal  regulatory  action  taken  during 
the  course  of  a  Proceeding  with  respect 
to  the  Common  Rules  concerning  a 
Common  Member. 

XI.  Any  written  notice  required  or 
permitted  to  be  given  under  this 
Agreement  shall  be  deemed  given  if  sent 
by  certified  mail,  return  receipt 
requested,  to  any  Participant  to  the 


attention  of  that  Participant’s 
Representative,  to  the  Participant’s 
principal  place  of  business  or  by  e-mail 
at  such  address  as  the  Representative 
shall  have  filed  in  writing  with  the 
Chair. 

XII.  The  costs  incurred  by  each 
Participant  in  discharging  its  Regulatory 
Responsibility  under  this  Agreement  are 
not  reimbursable.  However,  any  of  the 
Participants  may  agree  that  one  or  more 
will  compensate  the  otherfs)  for  costs 
incurred. 

XIII.  The  Participants  shall  notify  the 
Common  Members  of  this  Agreement  by 
means  of  a  uniform  joint  notice 
approved  by  the  Group.  Each 
Participant  will  notify  the  Common 
Members  that  have  been  allocated  to  it 
that  such  Participant  will  serve  as  DOSR 
for  that  Common  Member. 

XIV.  This  Agreement  shall  be  effective 
upon  approval  of  the  Commission.  This 
Agreement  may  only  be  amended  in 
writing  duly  approved  by  each 
Participant.  All  amendments  to  this 
Agreement,  excluding  changes  to 
Exhibits  A  and  B,  must  be  filed  with 
and  approved  by  the  Commission. 

XV.  Any  Participant  may  manifest  its 
intention  to  cancel  its  participation  in 
this  Agreement  at  any  time  upon 
providing  written  notice  to  (i)  the  Group 
six  months  prior  to  the  date  of  such 
cancellation,  or  such  other  period  as  all 
the  Participants  may  agree,  and  (ii)  the 
Commission.  Upon  receipt  of  the  notice 
the  Group  shall  allocate,  in  accordance 
with  the  provisions  of  this  Agreement, 
those  Common  Members  for  which  the 
canceling  Participant  was  the  DOSR. 

The  canceling  Participant  shall  retain  its 
Regulatory  Responsibility  and  other 
rights,  privileges  and  duties  pursuant  to 
this  Agreement  until  the  Group  has 
completed  the  reallocation  as  described 
above,  and  the  Commission  has 
approved  the  cancellation. 

XVI.  The  cancellation  of  its 
participation  in  this  Agreement  by  any 
Participant  shall  not  terminate  this 
Agreement  as  to  the  remaining 
Participants.  This  Agreement  will  only 
terminate  following  notice  to  the 
Commission,  in  writing,  by  the  then 
Participants  that  they  intend  to 
terminate  the  Agreement  and  the 
expiration  of  the  applicable  notice 
period.  Such  notice  shall  be  given  at 
least  six  months  prior  to  the  intended 
date  of  termination,  or  such  other  period 
as  all  the  Participants  may  agree.  Such 
termination  will  become  effective  upon 
Commission  approval. 

XVII.  Participation  in  the  Group  shall 
be  strictly  limited  to  the  Participants 
and  no  other  party  shall  have  any  right 
to  attend  or  otherwise  participate  in  the 
Group  except  with  the  unanimous 
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approval  of  all  Participants. 
Notwithstanding  the  foregoing,  any 
national  securities  exchange  registered 
with  the  SEC  under  Section  6(a)  of  the 
Act  or  any  national  securities 
association  registered  with  the  SEC 
under  section  15A  of  the  Act  may 
become  a  Participant  to  this  Agreement 
provided  that:  (i)  Such  applicant  has 
adopted  rules  substantially  similar  to 
the  Common  Rules,  and  received 
approval  thereof  from  the  SEC;  (ii)  such 
applicant  has  provided  each  Participant 
with  a  signed  statement  whereby  the 
applicant  agrees  to  be  bound  by  the 
terms  of  this  Agreement  to  the  same 
effect  as  though  it  had  originally  signed 
this  Agreement  and  (iii)  an  amended 
agreement  reflecting  the  addition  of 
such  applicant  as  a  Participant  has  been 
filed  with  and  approved  by  the 
Commission. 

XVIII.  This  Agreement  is  wholly 
separate  from  the  multiparty  Agreement 
made  pursuant  to  Rule  17d-2  by  and 
among  the  Amex,  BSE,  CBOE,  ISE, 
NASD,  the  New  York  Stock  Exchange, 


LLC,  Area  and  PHLX  involving  the 
allocation  of  regulatory  responsibilities 
with  respect  to  common  members  for 
compliance  with  common  rules  relating 
to  the  conduct  by  broker-dealers  of 
accounts  for  listed  options  or  index 
warrants  entered  into  on  December  1 , 
2006,  and  as  may  be  amended  from  time 
to  time. 

Limitation  of  Liability 

No  Participant  nor  the  Group  nor  any 
of  their  respective  directors,  governors, 
officers,  employees  or  representatives 
shall  be  liable  to  any  other  Participant 
in  this  Agreement  for  any  liability,  loss 
or  damage  resulting  from  or  claimed  to 
have  resulted  from  any  delays, 
inaccuracies,  errors  or  omissions  with 
respect  to  the  provision  of  Regulatory 
Responsibility  as  provided  hereby  or  for 
the  failure  to  provide  any  such 
Regulatory  Responsibility,  except  with 
respect  to  such  liability,  loss  or  damages 
as  shall  have  been  suffered  by  one  or 
more  of  the  Participants  and  caused  by 
the  willful  misconduct  of  one  or  more 
of  the  other  Participants  or  its  respective 


directors,  governors,  officers,  employees 
or  representatives.  No  warranties, 
express  or  implied,  are  made  by  the 
Participants,  individually  or  as  a  group, 
or  by  the  OSG  with  respect  to  any 
Regulatory  Responsibility  to  be 
performed  hereunder. 

Relief  From  Responsibility 

Pursuant  to  section  17(d)(1)(A)  of  the 
Exchange  Act  and  Rule  17d-2,  the 
Participants  join  in  requesting  the 
Commission,  upon  its  approval  of  this 
Agreement  or  any  part  thereof,  to  relieve 
the  Participants  that  are  party  to  this 
Agreement  and  are  not  the  DOSR  as  to 
a  Common  Member  of  any  and  all 
Regulatory  Responsibility  with  respect 
to  the  matters  allocated  to  the  DOSR. 

This  Agreement  may  be  executed  in 
any  number  of  counterparts,  each  of 
which  shall  be  deemed  to  be  an  original, 
but  all  such  counterparts  shall  together 
constitute  one  and  the  same  Agreement. 

In  Witness  Whereof,  the  Participants 
hereto  have  executed  this  Agreement  as 
of  the  date  and  year  first  above  written. 


Exhibit  A.— Common  Rules 


1 

SRO 

Description  of  rule 

Exchange  rule  number 

Frequency  of 
review 

L  .  . 

Violation  1:  Expiring  Exercise  Declarations  (EED) — For  Listed  Equity  Options  Expiring:  The  Third  Saturday  Following  the  third  Friday  of  a  Month, 

Quarterly,  AND  for  Listed  FLEX  Options. 

Amex  . 

Exercise  of  Options  Contracts  . 

Amex  Rule  980  . 

At  Expiration. 

BOX . 

Exercise  of  Options  Contracts  . 

BOX  Rule  7.1  . 

At  Expiration. 

CBOE  . 

Exercise  of  Options  Contracts  . 

CBOE  Rule  11.1  . 

At  Expiration. 

FINRA  . 

Exercise  of  Options  Contracts  . 

NASD  Rule  2860  . 

At  Expiration. 

ISE  . 

Exercise  of  Options  Contracts  . 

ISE  Rule  1100  . 

At  Expiration. 

NYSEArca  . 

Exercise  of  Options  Contracts  . 

NYSEArca  Rule  6.24 . 

At  Expiration. 

PHLX  . 

Exercise  of  Equity  Options  Contracts 

PHLX  Rule  1042  . .' . 

At  Expiration. 

III.  Date  of  Effectiveness  of  the 
Proposed  Plan  and  Timing  for 
Commission  Action 

Pursuant  to  section  17(d)(1)  of  the 
Act  and  Rule  17d-2  thereunder,^^ 
after  November  30,  2007,  the 
Commission  may,  by  written  notice, 
declare  the  plan  submitted  by  the  Amex, 
BSE,  CBOE,  ISE,  FINRA,  NYSE  Area 
and  the  Phlx,  File  No.  4-551,  to  be 
effective  if  the  Commission  finds  that 
the  plan,  or  any  part  thereof,  is 
necessary  or  appropriatedn  the  public 
interest  and  for  the  protection  of 
investors,  to  foster  cooperation  and 
coordination  among  self-regulatory 
organizations,  or  to  remove 
impediments  to  and  foster  the 
development  of  the  national  market 
system  and  a  national  system  for  the 
clearance  and  settlement  of  securities 


“15U.S.C.  78q(dKl). 
”i7CFR240.17d-2. 


transactions  and  in  conformity  with  the 
factors  set  forth  in  section  17(d)  of  the 
Act. 

IV.  Solicitation  of  Comments 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
17d-2  plan,  interested  persons  are 
invited  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing.  Comments  may  be  submitted 
by  any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/other.shtml)’,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  4-551  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 


Securities  and  Exchemge  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  4-551.  This  file  number  should 
be  included  on  the  subject  line  if  e-mail 
is  used.  To  help  the  Commission 
process  and  review  your  comments 
more  efficiently,  please  use  only  one 
method.  The  Commission  will  post  all 
comments  on  the  Commission’s  Internet 
Web  site  {http://www.sec.gov/rules/ 
other.shtml).  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
plan  that  are  filed  with  the  Commission, 
and  all  written  communications  relating 
to  Ae  proposed  plan  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
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Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  plan  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  Amex,  BSE,  CBOE,  ISE, 

FINRA,  NYSE  Area  and  the  Phlx.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  4-551  and  should  be  submitted 
on  or  before  November  30,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!^ 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-21980  Filed  11-8-07;  8:45  am] 
BILLING  CODE  8011-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Worcester  County,  MD 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  bridge  project 
in  Worcester  County,  Maryland.  The 
purpose  of  the  EIS  is  to  provide 
information  and  analyses  for  decisions 
on  the  project  in  accordance  with  the 
policies  and  purposes  of  the  National 
Environmental  Policy  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  W.  Johnson,  Environmental 
Program  Leader,  Federal  Highway 
Administration,  City  Crescent  Building, 
10  South  Howard  Street,  Suite  2450, 
Telephone:  (410)  779-7154. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  State  Highway 
Administration,  U.S.  Army  Corps  of 
Engineers,  US  Environmental  Protection 
Agency,  US  Coast  Guard,  Maryland 
Department  of  the  Environment,  US 
Fish  and  Wildlife  Service,  and  National 
Marine  Fisheries  Service  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  roadway  improvements  which 
address  operational  inadequacies,  safety 
concerns,  and  structural  deficiencies  of 
the  US  50  crossing  of  the  Sinepuxent 
Bay,  Worcester  County,  MD. 


’■*  17  CFR  200.30-3(a)(34). 


The  study  will  also  address  the  need 
to  safely  accommodate  the  navigational 
needs  of  boaters,  pedestrian  and  bicycle 
traffic,  and  the  recreational  needs  of 
fishermen.  Pedestrians,  fishermen,  and 
cyclists  currently  share  a  narrow  five- 
foot  sidewalk  along  the  existing  bridge, 
which  creates  potential  conflicts  among 
the  various  users.  Finally,  the  study  will 
investigate  aesthetic  enhancements  to 
any  crossing  representative  of  a  coastal 
gateway  resort. 

Alternatives  under  consideration 
include  taking  no  action  and  four  build 
alternatives  with  various  options  for  a 
new  bridge  or  bridge  reconstruction. 
Under  all  of  these  alternatives,  the 
existing  bridge  would  be  retained  for 
possible  use  by  pedestrians,  cyclists  and 
fisherman.  The  bridge  is  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
government  agencies,  and  to  private 
organizations  and  citizens  and  citizen 
groups  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  It  is  anticipated  that  a  Public 
Hearing  will  be  held  in  the  Spring  of 
2008.  A  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  Public  Hearing.  Public 
notice  will  be  given  of  the  availability 
of  the  Draft  EIS  for  review  and  of  the 
time  and  place  of  the  hearing.  A 
Scoping  Meeting  was  held  in  March  of 
2005,  and  Open  House  Public 
Workshops  were  held  in  Ocean  City  in 
June  and  October  of  2005,  June  of  2006 
and  May/June  of  2007,  to  solicit 
opinions  and  ideas  on  proposed 
improvements  from  local  citizens. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning 
these  proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  November  5,  2007. 

Daniel  W.  Johnson, 

Environmental  Program  Leader,  Baltimore, 
Maryland. 

[FR  Doc.  07-5599  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Final  Federal  Agency  Actions 
on  the  Newberg  Dundee 
Transportation  Improvement  Project 
(Tier  1),  Oregon  99W:  Yamhill  County, 
OR 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Limitation  on  Claims 
for  Judicial  Review  of  Actions  by 
FHWA. 

SUMMARY:  This  notice  announces  actions 
taken  by  the  FHWA  that  are  final  within 
the  meaning  of  23  U.S.C.  139(i)(l).  The 
actions  relate  to  a  proposed  highway 
project,  the  Newberg  Dundee 
Transportation  Improvement  Project 
(Tier  1),  Oregon  99 W,  extending 
approximately  11  miles  from  the  eastern 
terminus  east  of  Newberg  in  the  Rex  Hill 
area,  to  the  western  terminus  where 
Oregon  99W  intersects  with  OR18 
(McDougal  Corner)  west  of  Dundee,  near 
Dayton  in  the  County  of  Y'amhill,  State 
of  Oregon.  The  Federal  actions,  taken  as 
a  result  of  a  tiered  environmental  review 
process  under  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321—4351  (NEPA),  and  implementing 
regulations  on  tiering,  40  CFR  1502.20, 
40  CFR  1508.28,  and  23  CFR  part  771, 
determined  certain  issues  related  to  the 
proposed  project.  Those  Tier  1  decisions 
will  be  used  by  Federal  agencies  in 
subsequent  proceedings,  including 
decisions  whether  to  grant  licenses, 
permits,  and  approvals  for  the  highway 
project.  Tier  1  decisions  also  may  be 
relied  upon  by  State  and  local  agencies 
in  proceedings  on  the  proposed  project. 
DATES:  By  this  notice,  the  FHWA  is 
advising  the  public  that  it  has  made 
decisions  that  are  subject  to  23  U.S.C. 
139(7)(1)  and  are  final  within  the 
meaning  of  that  law.  A  claim  seeking 
judicial  review  of  the  Tier  1  Federal 
agency  decisions  on  the  proposed 
highway  project  will  be  barred  unless 
the  claim  is  filed  on  or  before  May  7, 
2008.  If  the  Federal  law  that  authorizes 
judicial  review  of  a  claim  provides  a 
time  period  of  less  than  180  days  for 
filing  such  claim,  then  that  shorter  time 
period  still  applies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  FHWA:  Ms.  Michelle  Eraut, 
Environmental  Program  Manager, 
Federal  Highway  Administration,  530 
Center  Street,  NE.,  Suite  100,  Salem, 
Oregon  97301;  telephone  503-587- 
4716.  You  may  also  contact  Ms.  Lisa 
Ansell,  Project  Manager,  Oregon 
Department  of  Transportation,  885 
Airport  Road  SE.,  Building  P,  Salem, 


Federal  Register/ Vol.  72,  No.  217 /Friday,  November  9,  2007 /Notices 


63643 


Oregon  97301-4788;  telephone  503- 
986-2688. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  FHWA  has  issued 
a  Tier  1  Final  Environmental  Impact 
Statement  (FEIS)  and  Record  of  Decision 
(ROD)  in  connection  with  a  proposed 
highway  project  in  the  State  of  Oregon. 
The  Newberg  Dundee  Transportation 
Improvement  Project  (Tier  1),  Oregon 
99W,  proposes  an  approximately  11 
mile  long,  four-lane  expressway 
extending  from  the  eastern  terminus, 
east  of  Newberg  in  the  Rex  Hill  area  to 
its  western  terminus  where  Oregon  99 
W  intersects  with  Oregon  18  (McDougal 
Corner)  west  of  Dundee  near  Dayton. 

The  proposed  expressway  will  be 
primarily  on  new  alignment.  Decisions 
in  the  Tier  1  ROD  include,  but  are  not 
limited  to,  the  following:  ' 

1 .  Purpose  and  need  for  the  project 
(see  Chapter  1  of  the  FEIS). 

2.  Reasonable  alternatives  that  will  be 
carried  forward  for  further  evaluation  in 
the  Tier  2  proceedings  (see  FEIS  Chapter 
2). 

3.  Selection  of  the  highway  build 
alternative  and  highway  corridor  for  the 
project.  The  selected  alternative  is 
called  Modified  3J,  which  is  a 
combination  of  Alternative  3J  and  other 
build  alternatives. 

4.  Alternatives  that  have  been 
eliminated  from  further  consideration 
and  study,  including  but  not  limited  to, 
those  identified  in  the  Tier  1  FEIS  as  the 
“no  build”  alternative,  and  alternatives 
3C,  3D,  3G,  3H,  3h  3J,  3K  and  4C  (see 
FEIS  Chapter  2).  Detailed  information 
about  the  alternatives  considered  in  Tier 
1,  and  about  the  Federal  decisions  that 
eliminated  alternatives  other  than 
Alternative  Modified  3J,  is  available  in 
the  Tier  1  ROD  and  Tier  1  FEIS. 

Interested  parties  may  consult  the 
ROD  and  FEIS  for  further  information 
on  each  of  the  decisions  described 
above. 

The  Tier  1  actions  by  the  Federal 
agencies,  and  the  laws  under  which 
such  actions  were  taken,  are  described 
in  the  Tier  1  Final  Environmental 
Impact  Statement  (FEIS)  approved  on 
June  2,  2005,  in  the  FHWA  Record  of 
Decision  (ROD)  issued  on  August  26, 
2005,  and  in  other  documents  in  the 
FHWA  project  records.  The  scope  and 
purpose  of  the  Tier  1  FEIS  are  described 
in  sections  Chapter  1  of  the  FEIS.  The 
FEIS,  ROD,  and  other  documents  in  the 
FHWA  project  file  are  available  by 
contacting  the  FHWA  or  the  Oregon 
Department  of  Transportation  at  the 
addresses  provided  above.  The  FHWA 
FEIS  and  ROD  can  also  be  viewed  and 
downloaded  from  the  project  Web  site  at 
http :/ /www.newhergd  un  deebypass.  org. 


This  notice  applies  to  all  Federal 
agency  Tier  1  decisions  that  are  final 
within  the  meaning  of  23  U.S.C. 
139(7)(1)  as  of  the  issuance  date  of  this 
notice  and  all  laws  under  which  such 
actions  were  taken,  including  but  not 
limited  to: 

1.  Genera/;  National  Environmental 
Policy  Act  (NEPA)  [42  U.S.C.  4321- 
4351];  Federal-Aid  Highway  Act  [23 
U.S.C.  109  and  23  U.S.C.  128). 

2.  Land:  Section  4(f)  of  the 
Department  of  Transportation  Act  of 
1966  [49  U.S.C.  303]. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  139(/)(1). 

Issued  on:  November  5,  2007. 

Michelle  Eraut, 

Environmental  Program  Manager,  Salem, 
Oregon. 

[FR  Doc.  E7-22031  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Notice  of  Fiscal  Year  2008  Safety  Data 
Improvement  Program  (SaDIP)  Grant 
Application  Instructions  and  Materiais 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
action:  Notice. 

SUMMARY:  This  notice  is  intended  to 
announce  the  posting  of  the  Fiscal  Year 
2008  Safety  Data  Improvement  Program 
(SaDIP)  Grant  Opportunity  to  Grants.gov 
[bttp://www.grants.gov).  A  tentative 
schedule  for  the  Fiscal  Year  2008  SaDIP 
grant  application  and  award  process  is 
included  with  the  synopsis  and 
application  instructions.  Grant  awards 
are  contingent  on  passage  of  the  FY 
2008  U.S.  Department  of  Transportation 
appropriations  bill,  which  includes 
FMGSA  appropriations,  by  Congress 
and  approved  by  the  U.S.  President. 
DATES:  November  9,  2007. 

Submit  comments  or-  questions  by: 
November  30,  2007. 

Responses  will  be  available  on 
Grants.gov  by:  December  14,  2007 
Application  deadline:  January  30, 
2008 

Grant  Awards:  End  of  2nd  Quarter  / 
Start  of  3rd  Quarter  FY  2008 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  all  comments  concerning  This 
notice  to  Betsy  Benkowski,  Department 


of  Transportation,  Federal  Motor  Carrier 
Safety  Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
202-366-5387  (telephone), 
Betsy.Benkowski@dot.gov  (Internet 
address). 

SUPPLEMENTARY  INFORMATION:  Section 
4128  of  the  Safe,  Accountable,  Flexible, 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (SAFETEA-LU) 
established  the  SaDIP  grant  opportunity. 
The  legislation  provides  discretionary 
funding  for  the  States  to  improve  the 
quality  of  crash  and  inspection  data  for 
large  trucks  and  buses  reported  by  the 
States  to  FMCSA,  as  established  in 
Section  31102  of  Title  49,  United  States 
Code.  Eligible  awardees  include  a  State 
Agency,  the  District  of  Columbia,  Puerto 
Rico,  Northern  Mariana  Islands, 
American  Samoa,  Guan,  and  the  U.S. 
Virgin  Islands.  Applicants  must  registrar 
with  Grants.gov  to  apply  for  funding 
(http://www.grants.gov/applicants/ 
get_registered.jsp).  Registration  with 
grants.gov'may  take  two  to  five  days 
before  the  system  will  allow  access  to 
the  grant  application  package. 
Applications  should  be  submitted  in 
accordance  with  the  instructions 
provided  and  must  be  submitted  in 
accordance  with  the  instructions 
provided  and  must  be  submitted 
electronically  to  FMGSA  through  the 
Grants.gov  Web  site.  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  for  the  Safety  Data 
Improvement  Program  is  20.234. 
Potential  applicants  will  be  required  to 
install  Pure  Edge  Viewer  in  order  to  se 
the  form  interface  under  the  “Download 
the  Application  Package”  hyperlink. 

Potential  applicants  are  strongly 
encouraged  to  register  their  e-mail 
address  with  the  system  to  receive 
notice  of  modifications  made  to  the 
synopsis  or  application  instructions. 

Issued  on:  November  6,  2007. 

Terry  Shelton, 

Associate  Administrator  for  Research  and 
Information  Technology. 

[FR  Doc.  E7-22055  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-MC-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Environmentai  Impact  Statement  for 
the  Expanded  Moynihan/Penn  Station 
Redevelopment  Project,  New  York,  NY 

agency:  Federal  Railroad 
Administration  (FRA),  U.S.  Department 
of  Transportation  (DOT). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 
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SUMMARY:  FRA  is  issuing  this  notice  to 
advise  the  public  that  it  will  jointly 
prepare  an  environmental  impact 
statement  (EIS)  with  the  New  York  State 
Urban  Development  Corporation  d/b/a 
Empire  State  Development  Corporation 
(ESDC)  to  assess  the  proposed  Expanded 
Moynihan/Penn  Station  Redevelopment 
Project  (the  project)  in  New  York  City. 
The  project  is  a  comprehensive  public/ 
private  development  initiative  to 
adaptively  reuse  the  historic  James  A. 
Farley  Building  and  the  Western  Annex 
(collectively  referred  to  as  the  Farley 
Complex)  as  a  new  train  station 
(Moynihan  West)  and  relocated 
Madison  Square  Garden,  to  reconstruct 
critical  station  and  circulation  elements 
at  the  existing  Pennsylvania  Station 
(Penn  Station)  referred  to  herein  as 
Moynihan  East,  and  to  implement 
transit-oriented  private  development.  ■ 

FRA  is  issuing  this  notice  to  solicit 
public  and  agency  input  into  the 
development  of  the  scope  of  the  EIS  and 
to  advise  the  public  that  outreach 
activities  conducted  by  ESDC  and  its 
representatives  will  be  considered  in  the 
preparation  of  the  EIS.  The  EIS  will  be 
prepared  in  accordance  the  National 
Environmental  Policy  Act  of  1969 
(NEPA,  42  U.S.C.  4321  et  seq.)  and  the 
applicable  regulations  implementing 
NEPA  as  set  forth  in  40  CFR  1500-1508, 
FRA’s  Procedures  for  Considering 
Environmental  Impacts  found  at  64  FR 
28545  (May  26, 1999),  and  the  New 
York  State  Environmental  Quality 
Review  Act  (SEQRA)  and  its 
implementing  regulations  found  at  6 
New  York  Code  of  Rules  and 
Regulations  Part  617.  The  EIS  will  also 
address  as  necessary  Section  106  of  the 
National  Historic  Preservation  Act, 
Section  4(f)  of  the  U.S.  Department  of 
Transportation  Act  of  1966  (49  U.S.C. 
303)  (DOT  Act)  and  other  applicable 
federal  and  state  laws  and  regulations. 

The  EIS  will  evaluate  a  “Preferred 
Alternative,”  a  “No  Action  Alternative” 
and  various  build  alternatives  that 
modify  elements  of  the  Preferred 
Alternative.  There  are  two  options 
under  consideration  for  the  Preferred 
Alternative.  Under  either  of  these 
options,  the  development  of  the  Project 
would  occur  at  the  Farley  Complex 
(Block  755)  owned  by  ESDC  and 
bounded  by  Ninth  Avenue  to  the  west. 
Eighth  Avenue  to  the  east.  West  31st 
Street  to  the  south  and  West  33rd  Street 
to  the  north;  the  Penn  Station  Block 
(Block  781)  bounded  by  Eighth  Avenue 
to  the  west.  Seventh  Avenue  to  the  east. 
West  31st  Street  to  the  south  and  West 
33rd  Street  to  the  north;  the  Railroad 
Service  Building  (Block  780,  Lot  60) 
located  mid-block  on  West  31st  Street 
across  the  street  from  Ppnn  Station;  the 


eastern  and  western  portions  of  the  One 
Penn  Plaza  Block  (Block  783)  bounded 
by  Eighth  and  Seventh  Avenues  and 
West  33rd  to  West  34th  Streets;  and  the 
United  States  Postal  Service  (USPS) 
Morgan  Facility  and  Annex  located  on 
two  full  blocks  (Blocks  726  and  727) 
bounded  by  Tenth  Avenue  to  the  west. 
Ninth  Avenue  to  the  east  and  between 
West  28th  and  West  30th  Streets  ESDC 
may  also  acquire  properties  on  one  or 
more  blocks  immediately  adjacent  to  the 
Penn  Station  Block  to  facilitate  the 
construction  of  a  loading  dock  and  other 
support  facilities  for  Moynihan  Station, 
and  to  otherwise  further  the  goals  of  the 
project. 

In  addition,  under  one  of  the  two 
options  being  considered,  the  City  of 
New  York  would  establish  a  new  zoning 
subdistrict  (the  Subdistrict  Option). 

This  Subdistrict  Option  would  allow 
development  rights  from  the  Penn 
Station  Block  to  be  transferred  under 
certain  specified  conditions  to  receiving 
sites  located  within  the  subdistrict  and 
at  prescribed  maximum  floor  areas.  It  is 
anticipated  that  the  boundaries  of  the 
proposed  subdistrict  would  include 
approximately  20  city  blocks 
surrounding  the  Penn  Station  Block, 
extending  as  far  south  as  West  28th 
Street,  as  far  north  as  West  36th  Street, 
as  far  east  as  within  200  feet  west  of 
Fifth  Avenue,  and  as  far  west  as  200  feet 
west  of  Ninth  Avenue. 

In  a  related  zoning  action  to  be 
examined  in  the  EIS,  the  City,  in 
connection  with  the  Subdistrict  Option 
only,  has  proposed  to  change  the 
underlying  zoning  classifications  for  a 
number  of  lots  or  blocks  within  the 
proposed  subdistrict  from 
manufacturing  and  commercial  uses 
(Ml-5,  Ml-6,  C6-3X,  C6-4X  and  C6- 
4M)  to  C6-4.  This  zoning  change,  if 
adopted  by  the  City,  would  allow 
residential  uses  in  certain  areas  where 
such  uses  are  not  currently  permitted  by 
zoning. 

DATES:  A  public  scoping  meeting  will  be 
held  on  December  6,  2007  in  the  Farley 
Building,  380  West  33rd  Street,  Room 
4500,  New  York,  NY  from  4  to  8  p.m. 

A  presentation  will  be  made  at  4:30  p.m. 
followed  by  the  opportunity  for  the 
public  to  comment  on  the  scope  of  the 
EIS.  Those  wishing  to  speak  are 
required  to  register  at  the  meeting 
location.  At  the  meeting,  comments  may 
also  be  submitted  in  written  form. 

Persons  interested  in  providing 
written  comments  on  the  scope  of  the 
EIS  should  do  so  by  December  17,  2007. 
Comments  should  be  sent  to  Rebecca 
Pellegrini,  Moynihan  Station 
Development  Corporation,  633  Third 
Avenue,  36th  Floor,  New  York,  NY  1017 


or  Mr.  John  Winkle,  FRA  at  the  address 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 
environmental  review,  please  contact: 
Arnold  J.  Carter,  Sr.  Vice  President, 
Communications,  Empire  State 
Development  Corporation,  633  Third 
Avenue,  New  York,  NY  10017,  (212) 
803-3740,  or  Mr.  John  Winkle, 
Transportation  Industry  Analyst, 

Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW.,  Mail  Stop  20, 
Washington  DC  20590,  telephone  (202) 
493-6067. 

SUPPLEMENTARY  INFORMATION 

I.  Description  of  Project.  The  proposed 
Expanded  Moynihan  Project/Penn 
Station  Redevelopment  Project  is  a 
comprehensive  initiative,  conceived  to 
address  and  fulfill  the  following  specific 
needs  and  piuposes:  to  create  a  modern, 
iconic,  and  efficient  major 
transportation  hub  that  improves 
circulation  and  passenger  and 
pedestrian  capacity  of  the  Penn  Station 
complex  and  expands  railroad  capacity 
and  throughput;  to  create  a  financially 
viable  and  dynamic  mixed-use  rail-  and 
transit-oriented  development;  to  restore 
and  preserve  an  important  historic 
resource;  and  to  provide  a  unique 
opportunity  to  build  a  modern  and 
efficient  Madison  Square  Garden  arena 
at  a  major  transit  hub. 

The  development  program  at  full 
build-out  would  include: 
redevelopment  of  the  Farley  Complex 
with  a  new  Moynihan  West  train  station 
and  a  new,  relocated  Madison  Square 
Garden  arena;  the  construction  of  a 
rebuilt  rail  station  (the  Moynihan  East 
train  station)  with  improved  circulation 
and  train  halls  to  replace  the  existing 
the  Penn  Station;  the  construction  of  up 
to  5.4  million  square  feet  in  mixed-use 
development  allowed  by  the  zoning  of 
the  Penn  Station  Block  (accommodated 
through  on-site  development  at  the 
Penn  Station  block  or,  alternatively,  in 
the  subdistrict  option,  through  a 
combination  of  1.1  million  square  feet  at 
the  Penn  Station  Block  and  4.3  million 
square  feet  of  development  in  the 
proposed  subdistrict);  the  construction 
of  an  up  to  approximately  2  million 
square  foot  commercial  building  on  the 
eastern  portion  of  the  One  Penn  Plaza 
Block  at  the  Penn  East  site;  the 
construction  of  a  125,000  square  foot 
retail  building  on  the  western  portion  of 
the  One  Penn  Plaza  Block  at  the  Penn 
West  Site  (and  under  the  Subdistrict 
Option,  a  larger  commercial  and  retail 
building  at  the  Penn  West  Site  using 
875,000  square  feet  of  development 
rights  from  the  Penn  Station  Block); 
renovation  of  the  Railroad  Service 
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building  for  railroad  service, 
administration  or  other  uses;  possible 
expansion  of  the  Morgan  Annex  to 
accommodate  the  transfer  of  USPS 
operations  from  the  Farley  Complex  (it 
is  assumed  that  USPS  retail  services, 
however,  would  be  located  elsewhere  in 
the  project  area  if  they  do  not  remain  in 
the  Farley  Complex);  in  one  potential 
configuration,  the  construction  of  a 
loading  dock  and  other  station-related 
support  facilities  on  one  or  more  blocks 
immediately  adjacent  to  the  Penn 
Station  Block;  and  other  new 
commercial  and  residential 
development  within  the  proposed 
subdistrict  as  a  result  of  a  related  zoning 
action  by  the  City  of  New  York  and  the 
transfer  of  development  rights  from  the 
Farley  Complex. 

II.  Previous  Environmental  Reviews. 
The  development  of  plans  for  improved 
New  York  City  passenger  facilities  has 
been  underway  since  as  early  as  1991 
when  the  National  Railroad  Passenger 
Corporation  (Amtrak)  began  planning 
for  a  new  intermodal  transportation 
facility.  The  potential  availability  of  the 
Farley  Complex  led  to  additional  efforts 
to  devise  plans  that  incorporated 
passenger  rail  facilities  in  the  Farley 
Complex.  A  series  of  environmental 
reviews  have  accompanied  the  various 
proposals  for  improvements  to  the  Penn 
Station  facilities  and  site,  including 
most  recently  draft  and  final 
environmental  impact  statements  that 
were  issued  by  ESDC  under  SEQRA  in 
January  31,  2005  and  April  27,  2006 
respectively.  While  FRA  and  the  USPS 
participated  with  ESDC  in  the 
preparation  of  these  SEQRA  documents, 
they  were  not  NEPA  documents  and  did 
not  attempt  to  specifically  satisfy  NEPA 
requirements.  The  EIS  that  is  the  subject 
of  this  notice  of  intent  will  completely 
evaluate  all  of  the  environmental 
impacts  of  the  currently  proposed 
actions  under  NEPA  and  SEQRA  and 
serve  as  an  original  EIS  for  the  FRA  but 
as  a  supplemental  EIS  for  ESDC  given 
its  prior  efforts  under  the  2005/2006 
state  SEQRA  EIS  process. 

III.  Problem  Identification/Purpose 
and  Need.  The  principal  public  purpose 
of  the  project  is  the  improvement  of 
transportation  facilities  above  the 
existing  Penn  Station  tracks  and 
platforms.  The  Penn  Station  complex  is 
America’s  busiest  passenger 
transportation  facility,  handling  over 
550,000  people  daily,  which  is  more 
than  Kennedy,  LaGuardia  and  Newark 
Liberty  airports  combined.  Yet  the 
present  station — a  three-level,  largely 
subterranean  complex  designed  to 
handle  200,000  passengers  per  day — is 
inadequate  to  meet  the  needs  of  today’s 
passengers.  The  station  is  already 


operating  above  its  design  capacity  and 
is  expected  to  experience  a  rapidly 
growing  passenger  load  due  to,  among 
other  factors,  the  growth  of  the  Midtown 
business  district  and  the  development 
expected  as  a  result  of  the  Hudson 
Yards  Rezoning. 

By  rebuilding  Penn  Station  and 
expanding  it  within  the  Farley  Complex, 
the  project  aims  to  improve  the 
functionality  and  capacity  of  station 
facilities,  increase  the  reliability  and 
sustainability  of  the  station,  and  create 
an  architecturally  distinctive  and 
welcoming  facility  that  is  easily 
navigable  and  understood  both  within 
the  facility  and  at  street  level.  Further, 
the  project  would  resolve  existing 
deficiencies  in  Penn  Station  that 
include  pedestrian  crowding, 
•insufficient  passenger  waiting  areas, 
confusing  circulation,  insufficient  and 
outmoded  employee  facilities,  and  poor 
station  identification  and  visibility 
within  the  surrounding  area.  By 
significantly  increasing  the  amount  of 
public  space  in  the  train  station,  the 
combination  of  both  the  east  and  west 
station  elements  creates  an  opportunity 
to  establish  wider  concourses  and 
improved  connections  to  a  renovated 
and  expanded  Penn  Station,  grand 
entrances  from  Eighth  Avenue,  and  sky¬ 
lit  train  halls. 

Another  primary  goal  of  the  proposed 
project  is  the  preservation  of  major 
portions  of  the  historic  Farley  Complex, 
including  the  exterior,  notably  the 
Eighth  Avenue  entrance  and 
monumental  stairs,  and  certain  interior 
spaces,  such  as  the  USPS  retail  lobby 
and  the  New  York  Postmaster’s  office. 
The  adaptive  reuse  of  the  historic  Farley 
Complex  would  reflect  the  original 
Pennsylvania  Station’s  role  as  a 
transportation  resource  and  civic 
gateway,  while  preserving  and  restoring 
a  designated  local  landmark  and 
National  Register  property. 

The  project  includes  major  private 
sector  components  as  well.  Based  on  an 
extensive  ESDC  Developer  Selection 
Process,  ESDC  conditionally  designated 
a  joint  venture  of  the  Related  Companies 
and  Vornado  Realty  Trust  (the  Venture) 
as  project  developers  in  July  2005.  The 
Venture  has  proposed  a  revised 
development  program  that  includes 
relocating  Madison  Square  Garden  to 
the  Western  Annex  of  the  Farley 
Building  and  rail-  and  transit-oriented 
development  at  Penn  Station  and  nearby 
development  sites.  The  relocation  of 
Madison  Square  Garden  to  the  Farley 
Complex  will  enable  Madison  Square 
Garden  to  retain  its  status  as  an 
important  civic  facility  that  hosts 
sporting  events,  political  conventions. 


memorial  services,  and  related 
activities. 

The  proposed  project  would  include 
mixed-use  high-rise  development 
constructed  above  and  around  the  new 
Moynihan  Station  with  up  to  5.4  million 
square  feet  of  zoning  floor  area  on  the 
Penn  Station  block  (or,,  in  the 
Subdistrict  Option,  1.1  million  square 
feet  of  new  retail  development  at  the 
Penn  Station  block  and  4.3  million 
square  feet  of  zoning  floor  of 
development  in  the  surrounding  area) 
and  approximately  2.125  million  square 
feet  on  an  adjacent  block  (the  Penn  East 
and  West  development  sites).  This 
development  takes  advantage  of  its 
unique  location  at  a  large  transportation 
hub  and  is  consistent  with  New  York 
State  and  City  public  policy  that 
promotes  transit-oriented  development. 
Additional  transit-oriented  development 
may  result  from  a  rezoning  that  has  been 
proposed  by  the  City  of  New  York  in 
connection  with  the  subdistrict  option 
and  by  the  utilization  of  unused 
development  rights  from  the  Farley 
Complex  at  other  sites  within  the 
subdistrict. 

As  a  high-profile  and  large-scale 
public  and  private  development 
initiative,  the  proposed  project  is 
intended  to  be  a  leader  in  incorporating 
sustainable  development  principles  in 
its  design  and  construction.  While  the 
planning,  design,  and  construction 
techniques  are  still  being  developed,  it 
is  anticipated  that  buildings  located  at 
the  Farley  Complex,  at  Penn  East  and 
Penn  West  and  on  the  Penn  Station 
Block  will  seek  to  achieve  recognition 
under  the  Leadership  in  Energy  and 
Environmental  Design  (LEED)  standards 
as  established  by  the  U.S.  Green 
Building  Council  and  in  conformance 
with  city,  state,  and  federal  agency 
initiatives  to  integrate  sustainable 
design  standards  in  public  development 
projects. 

The  principal  identified  federal 
government  roles  at  this  stage  of  project 
development  that  trigger  the  application 
of  NEPA  (and  related  environmental 
and  historic  preservation  statutes  and 
regulations)  involve  the  availability  of 
federal  funds  appropriated  by  Congress 
to  the  FRA  and  other  Department  of 
Transportation  operating 
administrations  for  improvements  to 
Penn  Station  incorporating  the  James  A. 
Farley  Building,  and  FRA’s  statutory 
oversight  responsibilities  with  respect  to 
Amtrak.  FRA  does  not  have  a  role  in  the 
relocation  of  Madison  Square  Garden  to 
the  Western  Annex  or  the  development 
of  the  mixed-use  high  rise  components 
of  the  project,  both  as  proposed  by  the 
Venture.  Other  federal  agencies, 
including  but  not  limited  to  USPS,  may 
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participate,  as  cooperating  agencies  in 
the  environmental  review  to  the  extent 
other  federal  actions  subject  to  NEPA 
are  identified. 

IV.  Alternatives  to  be  Considered.  The 
EIS  will  consider  the  Preferred 
Alternative  as  established  by  ESDC,  a 
No  Action  Alternative  and  a  number  of 
different  build  alternatives  that  would 
modify  elements  of  the  Preferred 
Alternative.  These  alternatives  will 
consider  ways  to  accommodate  truck 
loading  facilities  at  or  near  the  new 
station  and  private  development,  as  well 
as  different  sizes  and  configurations  of 
the  proposed  development. 

V.  Probable  Effects.  The  FRA  and 
ESDC  will  evaluate  both  project-specific 
and  cumulative  changes  to  the  social, 
economic  and  physical  environment — 
including  land  use  and  socioeconomic 
conditions,  community  facilities  and 
services,  open  space,  shadows,  water 
resources,  historic  and  archaeological 
resources,  visual  character  and 
aesthetics,  contaminated  and  hazardous 
materials,  transportation,  air  quality, 
noise  and  vibration,  infrastructure, 
environmental  justice,  and  cumulative 
and  secondary  effects.  The  analysis  will 
be  undertaken  consistent  with  NEPA, 
the  Council  on  Environmental  Quality 
regulations.  Section  106  of  the  National 
Historic  Preservation  Act,  Section  4(f)  of 
the  DOT  Act  and  SEQRA,  along  with 
other  applicable  federal  and  state 
regulations. 

VI.  Scoping  Process.  FRA  invites  all 
interested  individuals,  organizations, 
and  federal,  state,  and  local  agencies  to 
comment  on  the  scope  of  the  EIS. 
Comments  are  encouraged  on  specific 
social,  economic,  or  environmental 
issues  to  be  evaluated,  on  the  purpose 
and  need  for  the  project,  and  on 
reasonable  alternatives  that  may  be  less 
costly,  more  cost  effective  or  have  fewer 
environmental  impacts  while  achieving 
similar  transportation  and  other 
objectives.  ESDC  has  also  prepared  a 
detailed  draft  scope  of  analysis  as 
required  under  SEQRA  and  the  draft 
scope  may  be  obtained  from  ESDC’s 
Web  site;  http:// 

www.empire.state.ny.us/default.asp  or 
from  the  contacts  identified  above. 

ESDC  will  be  leading  the  outreach 
activities  during  the  public  scoping 
process,  beginning  with  the  scoping 
meeting  identified  under  DATES  above. 
Additional  opportunities  for  public 
participation  will  be  announced  through 
mailings,  notices,  advertisements  and 
press  releases. 


Issued  in  Washington,  DC,  on  October  31, 
2007. 

Mark  Yachmetz, 

Associate  Administration  for  Railroad 
Development. 

[FR  Doc.  E7-22069  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
[Docket  No:  FTA-2007-28960] 

National  Transit  Database: 
Amendments  to  Urbanized  Area 
Annual  Reporting  Manuai 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  Final  Amendments  to 
the  2007  National  Transit  Database 
Urbanized  Area  Annual  Reporting 
Manual. 


SUMMARY:  This  notice  provides  final 
notice  of  changes  to  the  Federal  Transit 
Administration’s  (FTA)  2007  National 
Transit  Database  (NTD)  Urbanized  Area 
Annual  Reporting  Manual  (Annual 
Manual).  Pursuant  to  49  U.S.C.  5335, 
FTA  requires  recipients  of  FTA 
Urbanized  Area  Formula  Grants  to 
provide  an  annual  report  to  the 
Secretary  of  Transportation  via  the  NTD 
reporting  system  according  to  a  uniform 
system  of  accounts  (USOA).  In  an 
ongoing  effort  to  improve  the  NTD 
reporting  system  and  be  responsive  to 
the  needs  of  NTD  data  users  and  of  the 
transit  agencies  reporting  to  the  NTD, 
FTA  annually  refines  and  clarifies  the 
reporting  requirements  through 
revisions  to  the  Annual  Manual.  On 
September  5,  2007,  FTA  published  a 
notice  in  the  Federal  Register  (72  FR 
17564)  inviting  comments  on  proposed 
amendments  to  the  2007  Annual 
Manual.  This  notice  provides  responses 
to  those  comments  and  announces  the 
availability  of  the  final  2007  Annual 
Manual. 

DATES:  Effective  Date:  November  9, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

program  issues,  John  D.  Giorgis,  Office 
of  Budget  and  Policy,  (202)  366-5430 
(telephone);  (202)  366-7989  (fax);  or 
john.giorgis@dot.gov  (e-mail).  For  legal 
issues,  Richard  Wong,  Office  of  the 
Chief  Counsel,  (202)  366-0675 
(telephone);  (202)  366-3809  (fax);  or 
richard.wong@dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

.  The  National  Transit  Database  (NTD) 
is  the  Federal  Transit  Administration’s 


(FTA’s)  primary  database  for  statistics 
on  the  transit  industry.  Recipients  of 
FTA’s  Urbanized  Area  Formula  Program 
(Section  5307)  and  Other  Than 
Urbanized  Area  Formula  Program 
(Section  5311)  are  required  by  statute  to 
submit  data  to  the  NTD.  These  data  are 
used  to  “help  meet  the  needs  of  *  *  * 
the  public  for  information  on  which  to 
base  public  transportation  service 
planning*  *  *’’ (49  U.S.C  5335). 

Currently,  over  650  transit  agencies  in 
urbanized  areas  report  to  the  NTD 
through  an  Internet-based  reporting 
system.  Each  year,  performance  data 
from  these  submissions  are  used  to 
apportion  over  $4  billion  of  FTA  funds 
under  the  Urbanized  Area  Formula 
Grants  Program.  These  data  are  also 
used  in  the  annual  National  Transit 
Summaries  and  Trends  report,  the 
biennial  Conditions  and  Performance 
Report  to  Congress,  and  in  meeting 
FTA’s  obligations  under  the 
Government  Performance  Results  Act  of 
1993. 

In  an  ongoing  effort  to  improve  the 
NTD  Internet  reporting  system  and  to  be 
responsive  to  both  the  needs  of  NTD 
data  users  and  the  needs  of  transit 
agencies  reporting  to  the  NTD,  FTA 
annually  refines  and  clarifies  reporting 
requirements  to  the  NTD,  as  contained 
in  the  Annual  NTD  Module  Reporting 
Manual.  This  notice  announces  the 
availability  of  the  final  2007  Annual 
Manual. 

II.  Comments  and  FTA  Response  to 
Comments 

On  September  5,  2007,  FTA  published 
a  notice  in  the  Federal  Register  (72  FR 
17564)  inviting  comments  on  proposed 
amendments  to  the  2007  Annual 
Manual.  In  this  announcement,  FTA 
proposed  seven  changes: 

(1)  To  require  buyers  of  purchased 
transportation  service  from  private 
providers  to  include  the  service  in  their 
own  NTD  report,  and  to  no  longer 
permit  private  providers  of  purchased 
transportation  service  to  report 
separately  to  the  NTD  on  behalf  of  the 
public  provider  of  transit  services; 

(2)  To  require  that  when  one  public 
transit  provider  purchases 
transportation  services  from  another 
public  transit  agency,  that  either  the 
buyer  or  the  seller  may  report  the 
service,  but  that  the  service  must  he 
reported  as  being  “directly  operated;’’ 

(3)  To  require  rail  transit  agencies  to 
report  Average  Weekday  Unlinked 
Passenger  Trips  and  Actual  Passenger 
Car  Revenue  Miles  by  four  time 
categories:  Weekday  AM  Peak,  Weekday 
Midday,  Weekday  PM  Peak  and 
Weekday  Other; 
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(4)  To  require  those  few  transit 
agencies  that  service  one  urbanized  area 
over  200,000  in  population  {large 
urbanized  area)  and  two  or  more 
urbanized  areas  under  200,000  in 
population  (small  urbanized  areas)  to 
separately  allocate  their  operations, 
operational  expense,  and  fixed 
guideway  data  among  each  of  the 
urbanized  areas  under  200,000  in 
population  that  they  serve  on  the  federal 
funding  allocation  form; 

(5)  To  require  transit  agencies  to 
separate  funds,  which  were  previously 
reported  as  “Other  FTA  Funds,”  into 
different  categories  for  each  FTA 
program  in  their  NTD  report; 

(6)  To  create  a  standard  form  for 
submitting  the  Chief  Executive  Officer’s 
(CEO)  certification;  and 

(7)  To  require  all  transit  agencies, 
beginning  with  the  2008  report  year,  to 
conduct  a  statistical  sample  of  average 
trip  lengths  (used  for  calculating 
passenger  miles  traveled)  every  three 
years,  unless  they  are  a  large  transit 
agency  that  is  already  required  to 
sample  every  year.  • 

FTA  received  eight  comments  on  the 
proposed  amendments  to  the  2007 
Annual  Manual.  Four  comments  were 
received  regarding  the  proposed  peak 
rail  data  collection,  two  comments  were 
received  on  the  proposed  sampling 
requirements  for  small  urbanized  area 
transit  agencies,  and  one  comment  each 
was  received  on  the  proposed  changes 
to  the  allocation  of  funding  form,  the 
collection  of  funding  data  by  specific 
FTA  programs,  and  the  standard  form 
for  filing  CEO  certifications.  No 
comments  were  received  on  either  of  the 
two  proposed  changes  regarding  the 
reporting  of  purchased  transportation 
services.  Additionally,  FTA  received 
comments  on  two  issues  that  were  not 
addressed  in  the  Federal  Register 
Notice.  Specifically,  these  comments 
concerned  the  2007  reporting  deadlines, 
and  the  circular  providing  guidance  for 
the  sampling  of  unlinked  passenger  trip 
and  passenger  mile  traveled  data  in 
vanpool  operations.  FTA  hereby 
responds  to  these  comments  in  the 
following  order:  (a)  Rail  Peak  Service 
Data;  (b)  Sampling  Requirements  for 
Small  Urbanized  Area  Transit  Agencies; 
(c)  Allocation  of  Funding;  (d)  Collection 
of  Funding  Data  by  Specific  FTA 
Programs;  (e)  the  CEO  Certification 
Standard  Form;  (f)  the  2007  Reporting 
Deadlines;  and  (g)  Vanpool  Sampling 
Requirements. 

(a)  Rail  Peak  Service  Data 
FTA  received  four  comments  on  its 
proposal  to  collect  peak  service  data  for 
rail  transit  systems.  Two  comments 
asked  that  this  requirement  be  made 


optional  for  the  2007  and  2008  report 
years,  as  2007  and  2008  data  have 
already  been  collected  without  regard  to 
peak  data.  One  of  these  comments  also 
suggested  that  FTA  institute  a  size 
threshold  to  require  peak  data  only  from 
large  rail  transit  agencies,  and  asked  if 
the  peak  service  data  requirement 
would  apply  to  atypical  rail  modes, 
such  as  inclined  plane.  One  comment 
expressed  concern  about  the  burden  this 
requirement  would  impose  on  small 
transit  agencies  that  operate  only 
motorbus  and  demand  response  service. 

FTA  Responds:  FTA  adopts  the 
commenters’  suggestion  to  make  this 
reporting  requirement  voluntary  for  the 

2007  and  2008  report  years.  Therefore, 
FTA  will  grant  a  reporting  waiver  for 
the  peak  rail  service  data  requirement  to 
any  transit  agency  that  requests  one  for 
the  2007  or  2008  report  years.  FTA  also 
agrees  not  to  apply  the  peak  rail  service 
data  requirement  to  atypical  rail 
systems.  The  peak  rail  service  data 
collection  will  only  apply  to  heavy  rail, 
light  rail,  or  commuter  rail  systems. 

FTA  will  consider  implementing  a  size 
threshold,  likely  to  be  a  threshold  to 
exempt  rail  systems  with  9  or  fewer 
vehicles,  for  the  2008  Report  Year.  FTA 
will  invite  further  comments  on  such  a 
size  threshold  as  part  of  a  future 
announcement  in  the  Federal  Register 
regarding  proposed  amendments  to  the 

2008  Annual  Reporting  Manual  for 
urbanized  area  transit  agencies.  For  the 
2007  and  2008  Report  Years,  any  small 
rail  systems  will  be  able  to  get  an 
automatic  reporting  waiver  from  the 
peak  rail  service  requirements.  FTA 
reminds  the  commenters  that  this 
proposal  concerns  only  rail  systems, 
and  that  this  proposal  does  not  apply  to 
small  transit  agencies  operating  only 
motorbus  and  demand  response 
services. 

One  comment  was  received  ft'om  a 
commuter  rail  transit  agency  that 
indicated  that  it  collected  tickets  by 
hand  on-board  the  trains,  and  so  could 
not  easily  collect  and  report  unlinked 
passenger  trip  data  by  time  of  day.  Two 
comments  suggested  that  some  transit 
agencies  could  comply  with  FTA’s 
proposal  only  by  applying  estimation 
factors  to  their  actual  total  ridership 
counts.  One  comment  asked  if  FTA 
would  define  a  consistent  peak  service 
period  across  all  rail  agencies,  or  if  each 
rail  agency  could  define  its  own  peak 
period. 

FTA  Responds:  FTA  has  updated  the 
final  2007  Annual  Manual  to  reflect  the 
following  guidance:  Each  rail  transit 
agency  may  define  its  own  peak  period, 
based  upon  those  times  of  a  day  at 
which  it  operates  trains  on  shorter 
headways,  relative  to  the  rest  of  the  day. 


Further,  a  rail  transit  agency  may  define 
an  entire  run  of  a  train  as  being  either 
“peak”  or  “off-peak.”  As  such,  it  would 
not  be  necessary  for  a  rail  transit  agency 
to  determine  which  persons  boarded  an 
individual  train.  Instead,  peak  service 
data  could  be  provided  based  on  the 
entire  data  for  a  given  run  of  a  train. 

Only  if  a  rail  transit  agency  is  unable  to 
collect  even  this  data,  a  reasonable 
allocation  factor  may  be  used. 

(b)  Sampling  Requirements  for  Small 
Urban  Transit  Agencies 

FTA  received  two  comments  on  its 
proposal  to  require  all  transit  agencies 
that  are  not  required  to  sample  every 
year  to  do  so  every  third  year. 

Previously,  some  transit  agencies  in 
small  urbanized  areas  were  only 
required  to  sample  every  fifth  year.  One 
small  transit  agency  and  one  State 
public  transportation  association  urged 
FTA  to  reconsider  this  proposal,  arguing 
that  the  proposal  would  be  too 
burdensome  on  small  transit  agencies. 

FTA  Responds:  FTA  declines  to  adopt 
the  commenters’  suggestion  to 
reinstitute  a  five  year  passenger  mile 
sampling  cycle  for  transit  agencies  in 
small  urbanized  areas.  The  previous 
requirements,  with  separate  five  year 
and  three  year  sampling  cycles  for 
certain  reporters,  caused  a  great  deal  of 
confusion  to  reporters,  and  some  transit 
agencies  ended  up  sampling  in  the 
wrong  year.  Simplified  requirements 
will  ultimately  benefit  all  transit 
agencies.  Furthermore,  the  five-year 
sampling  cycle  was  previously 
instituted  at  a  time  when  transit 
performance  data  were  not  used  for  the 
apportionment  of  Urbanized  Area 
Formula  Grants  (Section  5307  Grants)  to 
small  urbanized  areas.  With  the  passage 
of  the  Safe,  Accountable,  Flexible, 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (SAFETEA-LU)  in 
2005,  however,  transit  performance  data 
are  now  used  in  the  apportionment  of 
Section  5307  funds  through  the  Small 
Transit-Intensive  Cities  (STIC)  Grant 
Program.  As  such,  there  is  a  greater  need 
for  high-quality  passenger  mile  data  in 
small  urbanized  areas,  as  passenger  mile 
data  for  a  transit  agency  in  a  small 
urbanized  area  impacts  the  Federal 
funding  for  transit  not  just  in  its  own 
urbanized  area,  but  in  all  other  small 
urbanized  areas,  through  the  STIC 
apportionment  formula.  In  order  to 
reduce  reporting  burden,  FTA  currently 
only  requires  transit  agencies  to  sample 
passenger  miles  so  as  to  achieve  95% 
confidence  with  10%  precision.  With  a 
five-year  sampling  cycle,  however, 
routine  sampling  errors  can  negatively 
impact  STIC  apportionments  for  five 
years  until  a  new  sample  is  conducted. 
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A  three-year  sampling  cycle  will 
provide  additional  data  to  improve  the 
overall  quality  of  the  passenger  mile 
data  used  in  the  apportionment  of 
Federal  funds.  FTA  recognizes  that 
sampling  for  passenger  miles  may  be 
burdensome  on  transit  agencies, 
particularly  small  ones.  As  such,  FTA  is 
undertaking  an  effort  to  revise  its 
sampling  guidelines,  so  as  to  reduce 
some  of  the  reporting  burden.  FTA  notes 
that  the  new  sampling  requirements  will 
not  impact  transit  agencies  until  the 
2011  report  year,  as  transit  agencies  on 
both  the  five-year  and  the  three-year 
cycle  were  already  required  to  sample 
for  the  2008  report  year  under  the  old 
cycles. 

(c)  Rail  Peak  Service  Data 

One  comment  requested  further 
direction  on  FTA’s  proposal  to  expand 
its  Federal  Funding  Allocation  form  to 
require  transit  agencies  servicing  one 
large  urbanized  area  and  two  or  more 
small  urbanized  areas  to  allocate  their 
service  data  across  the  various  small 
urbanized  areas.  (For  NTD  purposes,  a 
large  urbanized  area  is  one  with  200,000 
or  more  in  population,  and  a  small 
urbanized  area  is  one  with  less  than 
200,000  in  population.)  Previously, 
FTA’s  Federal  Funding  Allocation  form 
only  accounted  for  transit  agencies 
serving  one  small  urbanized  area,  not 
two  or  more.  This  comment  expressed 
concern  about  the  burden  of  conducting 
this  allocation  for  the  commenter’s  own 
agency. 

FTA  Responds:  FTA  notes  that  the 
above  comment  came  from  a  transit 
agency  that  serves  two  large  urbanized 
areas,  and  only  one  small  urbanized 
area.  As  such,  the  revised  guidance  does 
not  apply  to  this  transit  agency.  FTA 
notes  that  transit  agencies  should 
allocate  data  across  various  small 
urbanized  areas  in  the  same  way  in 
which  many  transit  agencies  already 
allocate  data  across  various  large 
.  urbanized  areas.  Additionally,  FTA  will 
provide  guidance  on  this  allocation 
through  the  2007  Annual  Manual, 
through  NTD  training  sessions,  and 
through  technical  assistance  available 
from  NTD  validation  analysts. 

(d)  Collection  of  Funding  Data  by 
Specific  FTA  Programs 

FTA  received  one  comment  in 
support  of  its  proposal  to  collect 
funding  data  separately  for  each  FTA 
Program,  rather  than  through  a  catchall 
category  for  “Other  FTA  Funds.” 

‘  FTA  Responds:  FTA  thanks  the 
commenter. 


(e)  CEO  Certification  Standard  Form 

FTA  received  one  comment  on  its 
proposal  to  create  a  standard  CEO 
Certification  Form.  This  commenter  was 
concerned  that  the  standard  CEO 
Certification  Form  would  not  be  able  to 
accommodate  its  practice  of  filing  its 
NTD  report  before  receiving  the  final 
report  from  its  auditor. 

FTA  Responds:  FTA  notes  that  its 
proposed  CEO  Certification  Form 
includes  options  3a  and  3b,  each  of 
which  provides  for  a  transit  agency  to 
file  its  NTD  report  before  receiving  the 
final  report  from  its  auditor. 

(f)  2007  Reporting  Deadlines 

FTA  received  one  comment  that  the 
ordinary  reporting  deadlines  for  transit 
agencies  with  2007  fiscal  years  ending 
on  or  before  June  30,  2007,  would  not 
be  attainable,  given  that  the  2007 
Annual  Reporting  Manual  was  pending 
public  notice-and-comment. 

FTA  Responds:  FTA  agrees  with  this 
comment,  and  establishes  the  following 
2007  NTD  Reporting  Deadlines  for 
transit  agencies  with  2007  fiscal  years 
ending  on  or  before  June  30,  2007; 

Report  Due  Date:  November  30,  2007. 

Waiver  Request  Deadline:  November 
30,  2007. 

Last  Date  to  Receive  Report  Revisions: 
May  1,  2008. 

Report  Closeout;  May  15,  2008. 

FTA  does  not  change  the  deadlines 
for  transit  agencies  with  2007  fiscal 
years  ending  after  June  30,  2007.  FTA 
further  reminds  transit  agencies  that 
pursuant  to  49  CFR  630.6  NTD  reporters 
may  request  a  30-day  extension  for 
submitting  their  reports. 

(g)  2007  Reporting  Deadlines 

FTA  received  one  comment  proposing 
revised  guidance  for  sampling  passenger 
miles  for  vanpool  service,  which  are 
currently  covered  by  the  Circular  UMTA 
C  2710.21,  issued  in  1988. 

FTA  Responds:  The  original  Federal 
Register  Notice  announcing  proposed 
amendments  to  the  2007  Annual 
Manual  did  not  mention  vanpool 
sampling  guidelines  or  Circular  UMTA 
C  2710.21.  As  noted  above,  FTA  is 
currently  considering  revising  its 
sampling  guidance,  and  will  take  this 
comment  under  advisement  in 
developing  any  such  guidance.  FTA  will 
invite  public  guidance  on  revised 
guidance,  once  it  has  been  developed. 

The  final  2007  Reporting  Manual,  as 
amended,  may  be  found  on  the  Internet 
at  http://www.ntdprogram.gov. 


Issued  in  Washington,  DC,  this  6th  day  of 
November  2007. 

James  S.  Simpson, 

Administrator.  , 

[FR  Doc.  E7-22063  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Information 
Collection  abstracted  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  20,  2007.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  December  10,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  McFadden,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
Telephone:  (202)  366-2647;  or  e-mail: 
Rodney.mcfadden@dot.gov.  Copies  of 
this  collection  can  also  be  obtained  from 
that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD) 

Title  of  Collection:  Supplementary 
Training  Course  Application. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0030. 
Expiration  Date  of  Approval:  Three 
years  from  date  of  approval  by  the 
Office  of  Management  and  Budget. 

Affected  Public:  U.S.  Merchant 
Marine  Seamen,  both  officers  and 
unlicensed  personnel,  and  other  U.S. 
citizens  employed  in  other  areas  of 
waterborne  commerce. 

Form  Numbers:  MA-823. 

Abstract:  Section  1305(a)  of  the 
Maritime  Education  and  Training  Act  of 
1980  indicates  that  the  Secretary  of 
Transportation  may  provide  maritime- 
related  training  to  merchant  mariners  of 
the  United  States  and  to  individuals 
preparing  for  a  career  in  the  merchant 
marine  of  the  United  States.  Also,  the 
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U.S.  Coast  Guard  requires  a  fire-fighting 
certificate  for  U.S.  merchant  marine 
officers.  This  collection  provides  the 
information  necessary  for  the  maritime 
schools  to  plan  their  course  offerings 
and  for  applicants  to  complete  their 
certificate  requirements. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval  hy  the 
Office  of  Management  and  Budget. 

Annual  Estimated  Burden  Hours:  500 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention: 
MARAD  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  inforrnation  will  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect,  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  November  1,  2007. 

Christine  S.  Gurland, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  E7-21965  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2007  0007] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
MERRIE  ELLEN. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 


listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2007- 
0007  at  bttp://iVH'w.regulations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines,  in  accordance  with  Pub.  L. 
105-383  and  MARAD’s  regulations  at  46 
CFR  part  388  (68  FR  23084;  April  30, 
2003),  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.  vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
4his  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
December  10,  2007. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2007-0007. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building,  Ground  Floor,  Room  W12- 
140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  thi?  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W2 1-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  MERRIE  ELLEN  is: 

Intended  Use:  “Sail  training  charters 
lasting  several  days  during  the  summer 
months  departing  and  returning  to 
Pleasant  Harbor”. 

Geographic  Region:  “The  Hood  Canal 
in  the  inland  waters  of  the  state  of 
Washington”. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 


name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (FR  65 
19477-19478). 

Dated:  November  2,  2007. 

By  order  of  the  Maritime  Administrator. 
Christine  Gurland, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  E7-21974  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2007-0009] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
TRANQUILO. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  are 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD-2007- 
0009  at  http://www.reguIations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines,  in  accordance  with  Pub.  L. 
105-383  and  MARAD’s  regulations  at  46 
CFR  Part  388  (68  FR  23084;  April  30, 
2003),  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.  vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
December  10,  2007. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2007-0009. 
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Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W2 1-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  TRANQUILO  is: 
Intended  Use:  “passenger  charter.” 
Geographic  Region:  “State  of 
Wisconsin  and  Michigan  waters.  Bay  of 
Green  Bay  and  Lake  Michigan”. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  November  2,  2007. 

By  order  of  the  Maritime  Administrator. 
Christine  Gurland, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  E7-21975  Filed  11-8-07;  8:45  am] 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DOT  Docket  No.  NHTSA-2007-0029] 

Reports,  Forms  and  Record  Keeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 


ACTION:  Request  for  public  comments  on 
an  extension  of  a  currently  approved 
collection. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agency  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OM  B  approval. 
DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2008. 

ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  Docket  No.  NHTSA- 
2007-0029]  by  any  of  the  following 
methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue  S.E.,  between 

9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 
Telephone:  1-800-647-5527. 

•  Fax;  202-493-2251. 

Instructions:  All  submissions  must 

include  the  agency  name  and  docket 
number  for  this  proposed  collection  of 
information.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://vinvw.regulations.gov,  including 
any  personal  information  provided. 
Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
Docketlnfo.dot.gov. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
wwnv.reguIations.gov.  or  the  street 
address  listed  above.  Follow  the  online 
instructions  for  accessing  the  dockets. 


FOR  FURTHER  INFORMATION  CONTACT: 

Anetris  Campbell  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Rulemaking  (NVS-lOO),  202- 
366-0933.  1 200  New  Jersey  Avenue, 

SE.,  Room  W45-331,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB’s 
regulation  (at  5  CFR  1320.8(d),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  how  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  iv)  how  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  49  CFR  Part  552,  Petitions  for 
Rulemaking,  Defects,  and 
Noncompliance  Orders. 

OMB  Number:  2127-0046. 

Affected  Public:  Business  or  other  for- 
profit. 

Form  Number:  This  collection  of 
information  uses  no  standard  forms. 

Abstract:  49  U.S.C.  30162  specifies 
that  any  “interested  person  may  file  a 
petition  with  the  Secretary  of 
Transportation  requesting  the  Secretary 
to  begin  a  proceeding”  to  prescribe  a 
motor  vehicle  safety  standard  under  49 
U.S.C.  chapter  301,  or  to  decide  whether 
to  issue  an  order  under  49  U.S.C. 
30118(b).  49  U.S.C.  30111  gives  the 
Secretary  authority  to  prescribe  motor 
vehicle  safety  standards.  49  U.S.C. 
30118(b)  gives  the  Secretary  authority  to 
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issue  an  order  to  a  manufacturer  to 
notify  vehicle  or  equipment  owners, 
purchasers,  and  dealers  of  the  defect  or 
noncompliance  and  to  remedy  the 
defect  or  noncompliance. 

Section  30162  further  specifies  that 
all  petitions  filed  under  its  authority 
shall  set  forth  the  facts,  which  it  is 
claimed  establish  that  an  order  is 
necessary  and  briefly  describe  the  order 
the  Secretary  should  issue. 

Estimated  Total  Annual  Burden:  20. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  on:  November  6,  2007. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  E7-22074  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2007-0023] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2001 
Chevrolet  Tahoe  Multipurpose 
Passenger  Vehicies  Are  Eligibie  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001 
Chevrolet  Tahoe  multipurpose 
passenger  vehicles  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001 
Chevrolet  Tahoe  multipurpose 
passenger  vehicles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  (FMVSS)  are  eligible 
for  importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 


manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  10,  2007. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE.,  between 
9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax.- 202-493-2251. 

Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  submitted 
in  hard  copy  form,  please  ensure  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov,  including 
any  personal  information  provided. 
Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
DocketInfo.dot.gov. 

How  to  Read  Comments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  by  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  see  the  comments  on  the  Internet. 
To  read  the  comments  on  the  Internet, 
take  the  following  steps: 

(1)  Go  to  the  Federal  Docket 
Mcmagement  System  (FDMS)  Web  page 
http://www.regulations.gov. 

(2)  On  that  page,  click  on  “search  for 
dockets.” 

(3)  On  the  next  page  [http:// 
www.regulations.gov/fdmspublic/ 


component/ main),  select  NATIONAL 
HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION  from  the  drop¬ 
down  menu  in  the  Agency  field,  enter 
the  Docket  ID  number  and  title  shown 
at  the  heading  of  this  document,  and 
select  “Nonrulemaking”  from  the  drop¬ 
down  menu  in  the  Type  field  aryd 
“Vehicle  Import  Eligibility”  in  the  drop¬ 
down  menu  in  the  Sub-Type  field. 

(4)  After  entering  that  information, 
click  on  “submit.” 

(5)  The  next  page  contains  docket 
summary  information  for  the  docket  you 
selected.  Click  oii  the  comments  you 
wish  to  see.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  the  word 
processing  documents,  the  “pdf’ 
versions  of  the  documents  are  word 
searchable.  Please  note  that  even  after 
the  comment  closing  date,  we  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further,  some  people  may  submit  late 
comments.  Accordingly,  we  recommend 
that  you  periodically  search  the  Docket 
for  new  material. 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  sale  in  the  United  States,  certified 
under  49  U.S.C.  30115,  and  of  the  same 
model  year  as  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  FMVSS. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

.  Barry'  Taylor  Enterprises  of 
Richmond,  California  (BTE)(Registered 
Importer  01-280)  has  petitioned  NHTSA 
to  decide  whether  nonconforming  2001 
Chevrolet  Tahoe  multipurpose 
passenger  vehicles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  BTE  believes  are 
substantially  similar  are  2001  Chevrolet 
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Tahoe  multipurpose  passenger  vehicles 
that  were  manufactured  for  sale  in  the 
United  States  and  certified  hy  their 
manufacturer  as  conforming  to  all 
applicable  FMVSS. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2001 
Chevrolet  Tahoe  multipurpose 
passenger  vehicles  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  FMVSS. 

BTE  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  Chevrolet  Tahoe 
multipurpose  passenger  vehicles,  as 
originally  manufactured,  conform  to 
many  FMVSS  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  Chevrolet  Tahoe 
multipurpose  passenger  vehicles  are 
identical  to  their  U.S.-certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect,  103 
Windshield  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  106  Brake  Hoses,  108 
Lamps,  Reflective  Devices  and 
Associated  Equipment,  111  Rearview 
Mirrors,  113  Hood  Latch  System,  114 
Theft  Protection,  116  Motor  Vehicle 
Brake  Fluids,  118  Power-Operated 
Window,  Partition,  and  Roof  Panel 
Systems,  119  New  Pneumatic  Tires  for 
Vehicles  Other  than  Passenger  Cars,  120 
Tire  Selection  and  Rims  for  Motor 
Vehicles  Other  than  Passenger  Cars,  124 
Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Mounting, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  225  Child  Restraint 
Anchorage  Systems,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

The  petitioner  additionally  states  that 
the  vehicle  identification  plates  affixed 
to  the  vehicles  meet  the  requirements  of 
49  CFR  Part  565. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  209  Seat  Belt 
Assemblies:  Inspection  of  all  vehicles 


and  installation,  on  vehicles  that  are  not 
already  so  equipped,  of  U.S.-model 
components  to  meet  the  requirements  of 
this  standard. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addresses  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on;  November  5,  2007. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

[FR  Doc.  E7-21967  Filed  11-8-07;  8:45  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2007-0021] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2000- 
2003  BMW  Cl  Motorcycies  Are  Eiigible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  D(DT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000-2003 
BMW  Cl  motorcycles  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000-2003 
BMW  Cl  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  (FMVSS)  are  eligible 
for  importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  30  days  after 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 


online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE.,  between 
9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax;  202-493-2251. 

Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  submitted 
in  hard  copy  form,  please  ensure  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov,  including 
any  personal  information  provided. 
Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
Docketinfo.  dot.gov. 

How  to  Read  Comments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  b'y  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  see  the  comments  on  the  Internet. 
To  read  the  comments  on  the  Internet, 
take  the  following  steps: 

(1)  Go  to  the  Federal  Docket 
Management  System  (FDMS)  Web  page 
http://www.regulations.gov. 

(2)  On  that  page,  click  on  “search  for 
dockets.” 

(3)  On  the  next  page  (http:// 
www.regulations.gov/fdmspublic/ 
component/ main),  select  National 
Highway  Traffic  Safety  Administration 
from  the  drop-down  menu  in  the 
Agency  field,  enter  the  Docket  ID 
number  and  title  shown  at  the  heading 
of  this  document,  and  select 
“Nonrulemaking”  from  the  drop-down 
menu  in  the  Type  field  and  “Vehicle 
Import  Eligibility”  in  the  drop-down 
menu  in  the  Sub-Type  field. 

(4)  After  entering  that  information, 
click  on  “submit.” 
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(5)  The  next  page  contains  docket 
summary  information  for  the  docket  you 
selected.  Click  on  the  comments  you 
wish  to  see.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  the  word 
processing  documents,  the  “pdf’ 
versions  of  the  documents  are  word 
searchable.  Please  note  that  even  after 
the  comment  closing  date,  we  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further,  some  people  may  submit  late 
comments.  Accordingly,  we  recommend 
that  you  periodically  search  the  Docket 
for  new  material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(B),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS,  and  has  no 
substantially  similar  U.S. -certified 
counterpart,  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  has 
safety  features  that  comply  with,  or  eure 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  decides  to  be 
adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

US  SPECS  of  Aberdeen,  Maryland 
(Registered  Importer  03-321)  has 
petitioned  NHTSA  to  decide  whether 
nonconforming  2000-2003  BMW  Cl 
motorcycles  are  eligible  for  importation 
into  the  United  States.  U.S.  SPECS 
contends  that  these  vehicles  are  eligible 
for  importation  under  49  U.S.C. 
30141(a)(1)(B)  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS. 

US  SPECS  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
2000-2003  BMW  Cl  motorcycles,  as 


originally  manufactured,  comply  with 
many  applicable  FMVSS  and  are 
capable  of  being  modified  to  comply 
with  all  other  applicable  standards  to 
which  they  were  not  originally 
manufactured  to  conform. 

Specifically,  the  petitioner  claims  that 
2000-2003  BMW  Cl  motorcycles  have 
safety  features  that  comply  with 
Standard  Nos.  106  Brake  Hoses,  116 
Motor  Vehicle  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  Other  than 
Passenger  Cars,  122  Motorcycle  Brake 
Systems,  and  205  Glazing  Materials. 

The  petitioner  further  contends  that 
the  vehicles  are  capable  of  being  altered 
to  comply  with  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
inspection  of  all  vehicles  and 
replacement  of  the  following  with  U.S.- 
certified  components  on  vehicles  not 
already  so  equipped:  (a)  Headlamps;  (b) 
front  and  rear  side-mounted  reflex 
reflectors:  (c)  rear-mounted  reflex 
reflector;  (d)  tail  lamp  assembly;  and  (e) 
front  and  rear  turn  signal  lamps. 

Standard  No.  Ill  Rearview  Mirrors: 
inspection  of  all  vehicles  and 
installation  of  U.S.-model  rearview 
mirrors  on  vehicles  not  already  so 
equipped. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placend. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  (a)  installation  of  a  U.S.- 
model  speedometer,  or  modification  of 
the  speedometer  so  that  it  reads  in  miles 
per  hour;  and  (b)  installation  of  an 
ignition  switch  label. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addresses  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  5,  2007. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

[FR  Doc.  E7-21969  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2007-0026;  Notice  1] 

General  Motors  Corporation,  Receipt 
of  Petition  for  Decision  of 
inconsequentiai  Noncompliance 

General  Motors  Corporation  (GM)  has 
determined  that  certain  model  year  2006 
&  2007  motor  vehicles  equipped  with 
remote  start  systems  that  it 
manufactured  prior  to  May  of  2007,  did 
not  fully  comply  with  paragraph 
S7. 3(a)(1)  of  49  CFR  571.208,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  208  Occupant  Crash  Protection.  GM 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  Part  573,  Defect  and 
Noncompliance  Responsibility  and 
Reports. 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  GM  has  petitioned  for  an 
exemption  firom  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  on  the  basis  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  . of  receipt  of  GM’s  petition 
is  published  under  49  U.S.C.  30118  and 
30120  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Affected  are  approximately  146,360 
model  year  2006  &  2007  motor  vehicles 
including;  Buick  Lacrosse  and  Pontiac 
Grand  Prix  passenger  cars;  and  Buick 
Terraza,  Chevrolet  Uplander,  Pontiac 
Montana  SV6  and  Saturn  Relay 
multipurpose  passenger  vehicles.  GM 
certified  these  vehicles  to  paragraph 
S7.3(a)(l)  of  49  CFR  571.208  which 
requires: 

S7.3  (a)  A  seat  belt  assembly  provided  at 
the  driver’s  seating  position  shall  be 
equipped  with  a  warning  system  that,  at  the 
option  of  the  manufacturer,  either — 

(1)  Activates  a  continuous  or  intermittent 
audible  signal  for  a  period  of  not  less  than 
4  seconds  and  not  more  than  8  seconds  and 
that  activates  a  continuous  or  flashing 
warning  light  visible  to  the  driver  diJsplaying 
the  identifying  symbol  for  the  seat  belt 
telltale  shown  in  Table  2  of  FMVSS  101  or, 
at  the  option  of  the  manufacturer  if  permitted 
by  FMVSS  101,  displaying  the  words  ’’Fasten 
Seat  Belts”  or  ’’Fasten  Belts”,  for  not  less 
than  60  seconds  (beginning  when  the  vehicle 
ignition  switch  is  moved  to  the  ”on”  or  the 
’’start”  position)  when  condition(b)  exists 
simultaneously  with  condition(c)  *  *  * 

(b)  The  vehicle’s  ignition  switch  is  moved 
to  the  ”on”  position  or  to  the  ’’start” 
position. 

(c)  The  driver’s  lap  belt  is  not  in  use,  as 
determined,  at  the  option  of  the 
manufacturer,  either  by  the  belt  latch 
mechanism  not  being  fastened,  or  by  the  belt 
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not  being  extended  at  least  4  inches  from  its 
stowed  position. 

GM  explains  that  under  certain 
circumstances  following  a  remote 
engine  start  that  the  seatbelt  assembly 
warning  system  audible  signal  and/ or 
the  telltale  warning  light  do  not  always 
activate  as  required  to  fully  comply 
FMVSS  No.  208. 

The  vehicles  in  question  fall  into  two 
groups.  The  first  group  contains  only 
2006  model  year  vehicles.  The  second 
group  consists  of  a  few  late  production 
2006  multipurpose  passenger  vehicles 
and  all  the  2007  vehicles  reported.  For 
simplification,  these  groups  are 
referenced  hereafter  as  the  2006  and  the 
2007s. 

GM  states  that  when  a  subject 
vehicle’s  engine  is  started  using  the 
ignition  key  (not  with  remote  start), 
three  warning  cycles  are  provided  to 
unbelted  occupants  for  the  2007 
vehicles.  The  first  warning  cycle 
satisfies  the  requirements  specified  in 
FMVSS  208  S7. 3(a)(1)  for  the  unbuckled 
driver.  The  second  and  third  cycles 
provide  additional  audible  and  telltale 
warnings,  of  the  same  duration  required 
by  the  standard,  for  drivers  who  remain 
unbuckled.  The  2006  vehicles  receive 
only  the  first  cycle  of  driver  and 
passenger  warnings.  If  at  anytime  the 
driver  buckles,  the  warnings  will  cease. 

GM  additionally  explains  that  in  some 
cases,  if  the  vehicle  is  started  using  the 
remote  stcul  function  the  seatbelt 
assembly  warning  system  will  not 
activate  upon  key  rotation  to  the  “RUN” 
position  as  specified  by  FMVSS  No.  208 
S7.3(a)(l).  For  both  2006  and  2007 
vehicles  following  remote  start,  an 
audible  warning  will  sound  when  the 
key  is  rotated  to  the  “RUN”  position, 
but  the  required  telltale  warning  may 
not  be  provided.  The  length  of  the 
telltale  warning  for  the  first  warning 
cycle  is  decreased  by  the  amount  of  time 
between  when  the  engine  is  started  and 
when  the  key  is  turned  to  the  “RUN” 
position.  The  driver,  buckled  or 
unbuckled,  receives  an  audible  warning 
except  in  the  situation  where  the  front 
passenger  buckles  between  25  and  33 
seconds  following  the  remote  start  (in 
effect  buckling  in  response  to  the  chime 
and  silencing  it  before  the  driver  enters 
the  vehicle). 

For  the  2006  vehicles,  as  originally 
manufactured,  there  were  no 
supplemental  warning  signal  cycles. 

The  2007  vehicles  were  provided  with 
an  enhanced  safety  belt  reminder 
system  that  will  activate  if  front 
outboard  occupants  are  not  belted  and 
the  vehicle  speed  is  above  5  mph.  The 
2007  vehicles  will  provide  two  cycles  of 
audible  and  visual  belt  warning  notice 
in  such  conditions. 


GM  also  provided  a  detailed 
explanation  of  the  reasons  why  it 
believes  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

In  summary,  GM  states  that  for  all  of 
the  subject  vehicles,  the  unbuckled 
driver  receives  a  warning  when  the 
ignition  key  is  turned  to  the  “RUN” 
position  essentially  every  time:  . 

(1)  When  the  vehicles  are  started  with  its 
ignition  key,  the  required  seat  belt  warnings 
are  provided. 

(2)  When  the  2007  vehicles  and  the 
upgraded '  2006  vehicles  are  started 
•remotely,  the  unbuckled  driver  receives,  at  a 
minimum,  the  audible  warning  when  the 
ignition  key  turned  to  the  “RUN”  position 
plus  2  cycles  of  visual  and  audible  warning 
when  the  vehicle’s  speed  reaches  5  Miles  per 
hour  (mph). 

(3)  When  the  2006  vehicles  are  started 
remotely,  the  unbuckled  driver  will  receive, 
at  a  minimum,  the  audible  warning. 

The  only  exception  for  where  an 
audible  warning  is  not  provided  is  when 
the  front  passenger  buckles  between  25 
and  33  seconds  following  the  remote 
start  (in  effect  buckling  in  response  to 
the  chime  and  silencing  it  before  the 
driver  enters  the  vehicle). 

GM  states  that  it  believes  that  because 
the  noncompliances  are  inconsequential 
to  motor  vehicle  safety  that  no  further 
corrective  action  is  warranted. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  this  petition.  Gomments 
must  refer  to  the  docket  and  notice 
number  cited  at  the  beginning  of  this 
notice  and  be  submitted  by  any  of  the 
following  methods: 

a.  By  mail  addressed  to:  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

b.  By  hand  delivery  to  U.S. 

Department  of  Transportation?  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590.  The  Docket  Section  is  open 
on  weekdays  from  10  a.m.  to  5  p.m. 
except  Federal  Holidays. 

c.  Electronically:  by  logging  onto  the 
Federal  Docket  Management  System 
(FDMS)  Web  site  at  http:// 
www.regulations.gov/ .  Follow  the  online 
instructions  for  submitting  comments. 
Comments  may  also  be  faxed  to  1-202- 
493-2251. 

The  petition,  supporting  materials, 
and  all  comments  received  before  the 


'  General  Motyrs  has  initiated  a  Customer 
Satisfaction  Program  to  upgrade  the  belt  reminder 
system  on  the  2006  vehicles  to  provide  three  sets 
of  Wcuming  cycles  as  implemented  on  the  2007 
vehicles  and  has  sent  letters  to  the  customers  of 
those  vehicles  informing  them  of  this. 


close  of  business  on  the  closing  date 
indicated  below  will  be  filed  and  will  be 
considered.  All  comments  and 
supporting  materials  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
notice  of  the  decision  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  10, 
2007. 

Authority:  49  U.S.C.  30118,  30120: 
delegations  of  authority  at  CFR  1.50  and 
501.8. 

Issued  on:  November  2,  2007. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

[FR  Doc.  E7-22057  Filed  11-8-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2007-0020] 

Controls,  Telltales  and  Indicators 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  draft  interpretation; 
request  for  comments. 

SUMMARY:  In  past  interpretations, 

NHTSA  has  taken  the  position  that 
redundant  displays,  voluntarily 
provided  by  the  vehicle  manufacturer, 
need  not  meet  the  requirements  of 
FMVSS  No.  101  Controls,  Telltales,  and 
Indicators,  if  another  display  fully 
meets  the  standard’s  requirements.  This 
document  sets  forth  a  draft 
interpretation  addressing  whether  this 
principle  should  apply  to  redundant 
telltales  “of  particular  safety 
significance”  placed  in  “common 
spaces.”  We  have  tentatively  concluded 
that  the  principle  should  not  be 
extended  to  these  telltales. 

DATES:  Gomments  must  be  received  on 
or  before  January  8,  2008. 

ADDRESSES:  You  may  submit  comments 
to  the  docket  number  identified  in  the 
heading  of  this  document  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Operations,  M-30, 

U.S.  Department  of  Transportation, 

West  Building,  Ground  Floor,  Rm.  W12- 
140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 
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•  Hand  Delivery:  Docket  Operations, 
M-30,  West  Building,  Ground  Floor, 

Rm.  W12-140,  1200  New  Jersey 
Avenue,  SE.,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number.  For  detailed  instructions  on 
submitting  comments,  see  the 
Submission  of  Comments  heading  under 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Note  that  all  comments  received  will 
be  posted  without  change  to  http:// 
www.reguIations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Submission  of  Comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.regulations.gov  at  any  time  or  to 
the  DOT  Docket  Operations,  West 
Building,  Ground  Floor,  Room  W12- 
140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Dorothy  Nakama,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
Telephone:  (202)  366-2992,  Fax:  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Purpose  of  a  Draft  Interpretation 

B.  Redundant  Displays 

C.  “Telltales  of  Particular  Safety 
Significance”  in  a  “Common  Space” 

II.  Draft  Interpretation 

III.  Submission  of  Comments 

I.  Background 

A.  Purpose  of  a  Draft  Interpretation 
One  of  the  functions  performed  by 
NHTSA’s  Chief  Counsel  is  to  issue 
interpretations  of  the  statutes  and 
regulations  administered  by  the  agency. 
These  interpretations  are  typically 
issued  in  the  form  of  a  letter  responding 
to  a  request  for  interpretation  from  a 
manufacturer  or  other  interested  entity. 
Our  interpretations  have  always  been 
placed  in  public  viewing  files  and,  more 
recently,  have  been  available  to  the 
public  on  the  NHTSA  Web  site. 

We  believe  that,  in  certain  cases,  and 
including  those  potentially  affecting 
parties  who  may  have  relied  on 
previous  interpretations,  it  is  beneficial 
to  publish  new  interpretations  in  draft 
form  in  the  Federal  Register  to  provide 
an  opportunity  for  public  comment 
before  deciding  whether  to  make  them 
final.  This  will  help  ensure  that  we  have 
considered  all  relevant  issues  and 


viewpoints  prior  to  adopting  and 
publishing  a  final  interpretation. 

B.  Redundant  Displays 

Federal  Motor  Vehicle  Safety 
Standard  No.  101,  Controls,  Telltales 
and  Indicators,  specifies  performance 
requirements  for  location,  identification, 
color,  and  illumination  of  motor  vehicle 
controls,  telltales  and  indicators.  The 
purpose  of  FMVSS  No.  101  (at  S2.)  is  to: 

*  *  *  ensure  the  accessibility,  visibility 
and  recognition  of  motor  vehicle  controls, 
telltales,  and  indicators,  and  to  facilitate  the 
proper  selection  of  controls  under  daylight 
and  nighttime  conditions,  in  order  to  reduce 
the  safety  hazards  caused  by  the  diversion  of 
the  driver’s  attention  from  the  driving  task, 
and  hy  mistakes  in  selecting  controls. 

FMVSS  No.  101  does  not  itself  require 
that  any  particular  controls,  telltales  or 
indicators  be  furnished,  although 
several  of  the  controls,  telltales  or 
indicators  regulated  by  the  standard  are 
required  by  other  safety  standards.  The 
standard  instead  provides  that  if  certain 
controls,  telltales  or  indicators  are 
furnished,  they  must  meet  the 
requirements  of  the  standard.  In  general, 
controls,  telltales  or  indicators  not  listed 
in  the  standard  are  not  subject  to  its 
requirements. 

In  past  interpretations  of  FMVSS  No. 
101,  NHTSA  has  taken  the  position  that 
redundant,  voluntarily  provided 
displays  need  not  meet  the  requirements 
of  FMVSS  No.  101,  if  another  display 
fully  meets  the  standard’s  requirements. 
This  principle  is  expressed  in  letters 
such  as  an  April  13, 1988  letter  to  Mr. 
Robert  A.  Rogers  of  General  Motors 
Corporation  (CM).  In  writing  to  NHTSA, 
CM  noted  that  S5. 3.4(b)  (as  stated  back 
in  1988)  of  FMVSS  No.  101  stated  in 
part  that  “that  telltales  and 
identification  for  brakes,  highbeams, 
turn  signals,  and  safety  belts  may  not  be 
adjustable  under  any  driving  condition 
to  a  level  that  is  invisible.”  CM  sought 
NHTSA’s  concurrence  that  variable 
illumination  intensity,  including  levels 
at  which  the  displays  would  not  be 
visible,  was  permissible  for  the 
redundant  (but  not  the  other)  turn  signal 
and  highheam  telltales. 

NHTSA’s  response  to  CM  stated  in 
part: 

Your  letter  raises  the  issue  of  how  the 
requirements  of  Standard  No.  101  apply  to 
redundant  displays.  It  is  our  opinion  that 
where  a  manufacturer  provides  more  than 
one  of  a  particular  display  listed  in  Standard 
No.  101,  e.g.,  two  speedometers,  the 
requirements  of  the  standard  for  that  listed 
display  are  met  if  one  of  the  displays 
complies  with  the  standard’s  requirements. 
The  standard’s  purposes  of  ensuring  the 
accessibility  and  visibility  of  a  particular 
display  are  fully  satisfied  by  the  complying 


display.  Thus,  the  requirements  need  not  be 
met  again  for  a  redundant  display.  *  *  * 

C.  “Telltales  of  Particular  Safety 
Significance”  in  a  “Common  Space” 

For  many  years,  FVMSS  No.  101 
specified  that  a  common  space  may  be 
used  to  display  messages  from  any 
source,  subject  to  several  requirements. 
One  of  the  requirements  was  that  the 
telltales  for  the  brake,  high  beam,  turn 
signal,  and  safety  belt  (“telltales  of 
particular  safety  significance”)  may  not 
be  shown  in  the  common  space.  This 
requirement  ensured  that  these 
“telltales  of  particular  safety 
significance”  are  always  visible  to  the 
driver. 

In  a  September  23,  2003  (68  FR 
55217)  notice  of  proposed  rulemaking  to 
update  FMVSS  No.  101,  we  proposed, 
among  other  matters,  to  permit  “telltales 
of  particular  safety  significance”  to  be  in 
a  common  space,  but  with  the 
restriction  that  such  telltales  could  not 
share  a  common  space  with  other 
specified  “telltales  of  particular  safety 
significance”  that  were  listed.  We 
further  proposed  that  if  one  of  these 
“telltales  of  particular  safety 
significance”  is  activated,  it  would  be 
required  to  displace  any  other  symbol  or 
message  in  that  common  space  while 
the  underlying  condition  that  caused 
the  telltale’s  activation  exists. 

We  did  not  receive  any  public 
comments  on  the  proposed  changes  to 
the  common  space  for  displaying 
multiple  messages,  especially  regarding 
'“telltales  of  particular  safety 
significance.”  Therefore,  in  a  final  rule 
of  August  17,  2005  (70  FR  48305),  we 
stated  that  we  were  adding  to  S5.5, 
specified  “telltales  of  particular  safety 
significance”  that  were  proposed  in  the 
NPRM.  We  noted  that:  “The  changes 
adopted  in  this  final  rule  continue  to 
ensure  that  these  telltales  of  particular 
safety  significance,  if  activated,  will 
always  be  visible  to  the  driver,  but  give 
vehicle  manufacturers  increased 
flexibility  in  instrument  panel  design.” 

In  a  subsequent  final  rule  in  response 
to  petitions  for  reconsideration 
published  on  May  15,  2006  (71  FR 
27964),  we  amended  S5.5.2  to  read: 

S5.5.2  The  telltales  for  any  brake  system 
malfunction  required  by  Table  1  to  be  red,  air 
bag  malfunction,  low  tire  pressure,  passenger 
air  bag  off,  high  beam,  turn  signal,  and  seat 
belt  must  not  be  shown  in  the  same  common 
space. 

II.  Draft  Interpretation 

In  a  request  for  an  interpretation, 
Suzuki  asked  about  the  requirements  of 
the  August  17,  2005  final  rule  amending 
FMVSS  No.  101,  and  specifically  those 
of  S5.5,  Common  space  for  displaying 
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multiple  messages.  That  company  cited 
a  possible  design  where  there  is  a 
telltale  “provided  in  the  instrument 
cluster”  that  meets  all  applicable 
FMVSS  No.  101  requirements.  As  a 
specific  example,  it  cited  the  low  tire 
pressure  tellt^e,  described  in  the 
August  2005  final  rule  as  a  telltale  “of 
particular  safety  significance  ”  (See  70 
FR  48300).  Suzuki  asked  two  questions 
regarding  a  “redundant”  telltale  (using 
the  low  tire  pressure  telltale  as  an 
example)  provided  in  a  common  space 
for  displaying  multiple  messages. 

Suzuki ’s  first  question  was  whether  a 
redundant  telltale  “of  particular  safety 
significance”  provided  in  the  common 
space  must  meet  the  color  requirements 
in  Table  1  of  FMVSS  No.  101.  It  stated 
its  view  that  since  the  telltale  in  the 
common  space  is  voluntary  and  not 
provided  to  meet  FMVSS  No.  101,  the 
color  requirement  would  not  apply. 

That  company’s  second  question  was 
whether  the  requirement  in  S 5. 5. 5  that 
the  telltale  provided  in  the  common 
space  must  displace  any  other  symbol  or 
message  in  the  common  space  while  the 
underlying  condition  for  the  telltale’s 
activation  exists  applies.  It  stated  its 
view  that  since  the  telltale  in  the 
instrument  cluster  (i.e.,  the  telltale  that 
meets  all  applicable  FMVSS  No.  101 
requirements)  would  be  illuminated  for 
as  long  as  the  underlying  condition 
exists,  it  is  not  necessary  for  the  telltale 
provided  in  the  common  space  to 
displace  other  symbols  or  messages. 

Suzuki ’s  request  for  interpretation 
raises  the  issue  of  whether  the  principle 
that  redundant  displays  voluntarily 
provided  by  the  vehicle  manufacturer 
need  not  meet  all  of  the  requirements  of 
FMVSS  No.  101  Controls,  Telltales,  and 
Indicators,  should  apply  to  redundant 
telltales  “of  particular  safety 
significance”  placed  in  “common 
spaces.”  As  discussed  below,  we  have 
tentatively  concluded  that  this  principle 
should  not  be  extended  to  that  situation. 

As  indicated  by  our  1988  letter  to  GM, 
the  agency  has  followed  the  principle  at 
issue  based  on  the  premise  that  where 
a  manufacturer  provides  more  than  one 
of  a  particular  display  listed  in  FMVSS 
No.  101,  the  standard’s  purposes  of 
ensuring  the  accessibility  and  visibility 
of  that  type  of  display  are  fully  satisfied 
if  one  of  the  displays  meets  the 
requirements  of  the  standard. 

However,  in  developing  both  the 
previous  and  revised  requirements 
related  to  telltales  in  common  spaces, 
NHTSA  had  special  concern  about 
ensuring  the  effectiveness  of  telltales  of 
particular  safety  significance  in 
common  spaces.  Given  the  special 
requirements  that  were  developed  to 
address  that  concern,  we  have 


tentatively  concluded  that  this  principle 
should  not  be  extended  to  telltales  of 
particular  safety  significance  in 
common  spaces.  Even  if  such  telltales 
are  viewed  as  redundant,  drivers  may 
come  to  rely  on  these  telltales.  Failure 
of  the  telltale  to  meet  the  specified  color 
requirements  or  to  displace  another 
message  could  reduce  the  safety  of  the 
vehicle. 

Accordingly,  it  is  our  tentative 
conclusion  that  the  telltales  of  particular 
safety  significance  listed  in  S5.5  ^  and 
provided  in  a  common  space  must  meet 
the  full  requirements  of  FMVSS  No.  101 
regardless  of  whether  a  separate  telltale 
is  also  provided. 

As  indicated  above,  Suzuki’s  first 
question  was  whether  a  redundant 
telltale  “of  particular  safety 
significance”  provided  in  the  common 
space  must  meet  the  color  requirements 
in  Table  1  of  FMVSS  No.  101.  For  the 
reasons  discussed  above,  our  tentative 
answer  is  yes. 

That  company’s  second  question  was 
whether  the  requirement  in  S5.5.5  that 
the  telltale  provided  in  the  common 
space  must  displace  any  other  symbol  or 
message  in  the  common  space  while  the 
underlying  condition  for  the  telltale’s, 
activation  exists  applies.  For  reasons 
discussed  above,  our  tentative  answer  is 
yes. 

III.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  your  comments  by  any 
of  the  following  methods: 

•  Federal  eRulemaking  Portal:  go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility, 
M-30,  U.S.  Department  of 
Transportation,  West  Building,  Ground 
Floor,  Rm.  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE.,  between 

•  See  S5.5.2,  S5.5.5,  and  S5.5.6(b). 


9  a.m.  and  5  p.m.  Eastern  Time,  Monday 
through  Friday,  except  Federal  holidays. 

•  Fctx;  (202)  493-2251. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  submit  your  comments  by  mail 
and  wish  Docket  Management  to  notify 
you  upon  its  receipt  of  your  comments, 
enclose  a  self-addressed,  stamped 
postcard  in  the  envelope  containing 
your  conunents.  Upon  receiving  your 
comments.  Docket  Management  will 
return  the  postcard  by  mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  When  you  send  a  comment 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  include  a  cover  letter  setting 
forth  the  information  specified  in  our 
confidential  business  information 
regulation.  2 

In  addition,  you  should  submit  a 
copy,  from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  the  Docket  by  one  of  the 
methods  set  forth  above. 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  received  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  materials  placed  in 
the  docket  for  this  document  (e.g. ,  the 
comments  submitted  in  response  to  this 
document  by  other  interested  persons) 
at  any  time  by  going  to  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  accessing  the  dockets. 
You  may  also  read  the  materials  at  the 
Docket  Management  Facility  by  going  to 
the  street  address  given  above  under 
ADDRESSES.  The  Docket  Management 
Facility  is  open  between  9  a.m.  and  5 
p.m.  Eastern  Time,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 

2  See  49  CFR  §512. 
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received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://docketsinfo.dot.gov/. 

Issued  on:  October  26,  2007. 

Anthony  M.  Cooke, 

Chief  Counsel. 

[FR  Doc.  E7-21431  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35092] 

Progressive  Rail  Inc. — Continuance  in 
Control  Exemption — Montgomery 
Short  Line  LLC 

Progressive  Rail  Inc.  (PRI)  has  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  Montgomery  Short  Line 
LLC  (MSL),  upon  MSL’s  becoming  a 
Class  III  rail  carrier.^ 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
35093,  Montgomery  Short  Line  LLC — 
Lease  and  Operation  Exemption — Union 
Pacific  Railroad  Company.  In  that 
proceeding,  MSL  seeks  to  lease  and 
operate  approximately  23.5  miles  of  rail 
line  owned  by  the  Union  Pacific 
Railroad  Company  from  Merriam  to  the 
end  of  the  track  near  Montgomery,  in 
Scott  and  Le  Sueur  Counties,  MN. 

PRI  intends  to  consummate  the 
transaction  on  or  after  November  24, 
2007,  the  effective  date  of  the  exemption 
(30  days  after  the  exemption  was  filed). 

PRI  is  a  common  carrier  by  rail  that 
owns  and  operates  lines  in  the  States  of 
Minnesota  and  Wisconsin.  PRI  also 
currently  controls  Central  Midland 
Railway  Company,  a  Class  III  rail 
carrier,  that  owns  and  operates  rail 
property  interests  in  Missouri. 

PRI  represents  that:  (1)  The  rail  lines 
to  be  leased  by  MSL  do  not  connect 
with  it  or  any  other  railroad  in  their 
corporate  family;  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  rail  carrier.  Therefore, 
the  transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 


’  MSL  is  a  wholly  owned  subsidiary  of  PRI. 


Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Accordingly,  the  Board  may  not 
impose  labor  protective  conditions  here, 
because  all  the  carriers  involved  are 
Class  III  rail  carriers. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  for  stay  must 
be  filed  no  later  than  November  16, 

2007  (at  least  7  days  before  the 
exemption  becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35092,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Jr.,  Fletcher  &  Sippel,  29  North 
Wacker  Drive,  Suite  920,  Chicago,  IL 
60606-2832. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  November  1,  2007. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  E7-21958  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  35093] 

Montgomery  Short  Line  LLC — Lease 
and  Operation  Exemption — Union 
Pacific  Railroad  Company 

Montgomery  Short  Line  LLC  (MSL),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
lease,  pursuant  to  an  agreement  to  be 
executed  prior  to  consummation  with 
Union  Pacific  Railroad  Company  (UP), 
and  to  operate  approximately  23.5  miles 
of  rail  line  known  as  the  Montgomery, 
Minnesota  Subdivision  from  milepost 
38.7  near  Merriam,  to  milepost  62.2  at 
the  end  of  the  track  near  Montgomery, 
in  Scott  and  Le  Sueur  Counties,  MN. 

As  a  result  of  this  transaction:  (1)  MSL 
will  become  the  exclusive  operator  of 


rail  freight  service  over  the  line;  (2)  UP 
and  MSL  will  interchange  traffic  at 
Merriam;  and  (3)  UP  will  retain  the  right 
to  operate  passenger  trains  over  the  line. 

This  transaction  is  related  to  the 
concurrently  filed  notice  of  exemption 
in  STB  Finance  Docket  No.  35092, 
Progressive  Rail  Inc. — Continuance  in 
Control  Exemption — Montgomery  Short 
Line  LLC,  wherein  Progressive  Rail  Inc. 
seeks  to  continue  in  control  of  MSL 
upon  its  becoming  a  rail  carrier. 

MSL  certifies  that  its  projected  annual 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
II  or  Class  I  rail  carrier  and  will  not 
exceed  $5  million. 

The  transaction  is  expected  to  be 
consummated  on  or  after  November  24, 
2007,  the  effective  date  of  the  exemption 
(30  days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  for  stay  must 
be  filed  no  later  than  November  16, 

2007  (at  least  7  days  before  the 
exemption  becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35093,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Jr.,  Fletcher  &  Sippel,  29  North 
Wacker  Drive,  Suite  920,  Chicago,  IL 
60606-2832. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
http:www.stb.gov. 

Decided:  November  1,  2007. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  E7-21956  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Fee  Scheduie  for  the  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  Held 
on  the  National  Book-Entry  System 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
action:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  is  announcing  a  new  fee 
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schedule  applicable  to  transfers  of  U.S. 
Treasury  book-entry  securities 
maintained  on  the  National  Book-Entry 
System  (NBES)  that  occur  on  or  after 
January  2,  2008.  The  basic  fee  for  the 
transfer  of  a  Treasury  book-entry 
security  will  increase  from  $.26  to  $.28. 
The  Federal  Reserve  funds  movement 
fee  will  remain  at  $.05,  resulting  in  a 
combined  fee  of  $.33  for  each  Treasury 
securities  transfer.  In  addition  to  the 
basic  fee,  off-line  transfers  have  a 
surcharge.  The  surcharge  for  an  off-line 
Treasury  book-entry  transfer  will  remain 
$33.00. 

EFFECTIVE  DATE:  January  2,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Sharer,  Government  Securities 
Specialist,  Bureau  of  the  Public  Debt, 
799  9th  Street,  NW.,  Washington,  DC 
20239,  telephone  (202)  504-3658; 
Kristina  Yeh,  Financial  Systems 
Analyst,  Bureau  of  the  Public  Debt,  799 
9th  Street,  NW.,  Washington,  DC  20239, 
telephone  (202)  504-3679;  Ed  Errigo, 


Financing  Specialist,  Bureau  of  the 
Public  Debt,  799  9th  Street,  NW., 
Washington,  DC  20239,  telephone  (202) 
504-3611;  Terri  Roddy,  Financial 
Systems  Analyst,  Bureau  of  the  Public 
Debt,  200  3rd  Street,  Room  527, 
Parkersburg,  WV  26106,  telephone  (304) 
480-6035. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Treasury  has 
established  a  fee  structure  for  the 
transfer  of  Treasury  book-entry 
securities  maintained  on  NBES. 
Treasury  reassesses  this  fee  structure 
periodically,  based  on  our  review  of  the 
latest  book-entry  costs  and  volumes. 

For  each  Treasury  securities  transfer 
or  reversal  sent  or  received  on  or  after 
January  2,  2008,  the  basic  fee  will 
increase  to  $.28  from  $.26.  The 
surcharge  for  an  off-line  Treasury  book- 
entry  transfer  will  remain  $33.00. 

The  basic  transfer  fee  assessed  to  both 
sends  and  receives  is  reflective  of  costs 
associated  with  the  processing  of  a 
security  transfer.  The  off-line  surcharge 


reflects  the  additional  processing  costs 
associated  with  the  manual  processing 
of  off-line  securities  transfers. 

The  Treasury  does  not  charge  a  fee  for 
account  maintenance,  the  stripping  and 
reconstitution  of  Treasury  securities,  the 
wires  associated  with  original  issues,  or 
interest  and  redemption  payments.  The 
Treasury  currently  absorbs  these  costs 
and  will  continue  to  do  so. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book-entry  securities  held  on  NBES. 
Information  concerning  fees  for  book- 
entry  transfers  of  Government  Agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 
separate  Federal  Register  notice 
published  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  on  {add 
date  and  docket  number}. 

The  following  is  the  Treasury  fee 
schedule  that  will  take  effect  on  January 
2,  2008,  for  the  book-entry  transfers  on 
NBES: 


Treasury-NBES  Fee  Schedule  '—Effective  January  2,  2008 

[In  dollars) 


Transfer  type 

Basic  fee  j 

Off-line  sur¬ 
charge 

Funds 2  move¬ 
ment  fee 

Total  fee 

On-line  transfer  originated  . 

.28 

N/A 

.05 

.33 

On-line  transfer  received  . 

.28 

N/A 

j  .05 

.33 

On-line  reversal  transfer  originated  . 

.28 

N/A 

.05 

.33 

On-line  reversal  transfer  received  . 

.28 

N/A 

.05 

.33 

Off-line  transfer  originated  . 

.28 

33.00 

1  .05 

33.33 

Off-line  transfer  received  . 

.28 

33.00 

!  .05 

33.33 

Off-line  account  switch  received . 

.28 

.00 

1  .05 

.33 

Off-line  reversal  transfer  originated  . 

.28 

33.00 

.05 

33.33 

Off-line  reversal  transfer  received  . 

.28 

33.00 

1  .05 

33.33 

1  The  I  reasury  does  not  charge  a  fee  for  account  maintenance,  the  stripping  and  reconstituting  of  T reasury  securities,  the  wires  associated 
with  original  issues,  or  interest  and  redemption  payments.  The  Treasury  currently  absorbs  these  costs  and  will  continue  to  do  so. 

2  The  funds  movement  fee  is  not  a  Treasury  fee,  but  is  charged  by  the  Federal  Reserve  for  the  cost  of  moving  funds  associated  with  the  trans¬ 
fer  of  a  T reasury  book-entry  security. 


Authority:  31  CFR  357.45. 

Dated:  October  4,  2007. 

Kenneth  E.  Carfine, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  E7-22007  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4810-39-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Central  Withholding 
Agreement 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
instructions  on  how  to  apply  for  a 
Central  Withholding  Agreement. 

DATES:  Written  comments  should  be 
received  on  or  before  January  8,  2008  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6129, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 


should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6129,  1111  Constitution, 
Avenue,  NW.,  Washington,  DC  20224, 
or  through  the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Central  Withholding  Agreement. 

OMB  Number:  1545-XXXX 

Abstract:  The  collection  is  not 
necessary  for  IRS  purposes.  If  the 
individual  wishes  to  have  a  Central 
Withholding  Agreement  (CWA),  this 
instructs  him  how  to  make  his 
application  for  consideration.  IRC 
Section  1441(a)  requires  withholding  on 
certain  payments  of  Non  Resident 
Aliens  (NRAs).  Section  1.1441-4(b)(3)  of 
the  Income  Tax  Regulations  provides 
that  the  withholding  can  be  considered 
for  adjustment  if  a  CWA  is  applied  for 
and  granted. 
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Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  New  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500.  ' 

Estimated  Time  per  Respondent:  4 
hours. 

Estimated  Total  Annual  Rurden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  Invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  5,  2007. 

Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-21963  Filed  11-8-07;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-20:  OTS  Nos.  17022,  H3882,  H3883,  and 
H4438] 

Atlantic  Coast  Bank,  Atlantic  Coast 
Federal,  M.H.C.,  Atlantic  Coast  Federal 
Corporation,  and  Atlantic  Coast 
Financial  Corporation,  Waycross, 
Georgia;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
12,  2007,  the  Office  of  Thrift 
Supervision  approved  the  application  of 
Atlantic  Coast  Federal,  M.H.C.,  and 
Atlantic  Coast  Bank,  Waycross,  Georgia, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  by 
appointment  (phone  number:  202-906- 
5922  or  e-mail: 

PubIic.Info@OTS.Treas.gov)  at  the 
Public  Reading  Room,  1700  G  Street, 
NW.,  Washington,  DC  20522,  and  OTS 
Southeast  Regional  Office,  1475 
Peachtree  Street,  NE.,  Atlanta,  GA 
30309. 

Dated:  November  5,  2007. 

By  the  Office  of  Thrift  Supervision. 

Sandra  E.  Evans, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  07-5604  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6720-01 -M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-19:  OTS  Nos.  08163,  H3059,  H3051,  and 
H4399] 

Baltimore  County  Savings  Bank, 

F.S.B.,  Baltimore  County  Savings 
Bank,  M.H.C.,  BCSB  Bankcorp,  Inc., 
and  BCSB  Bancorp,  Inc.,  Baltimore, 
Maryland;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
27,  2007,  the  Office  of  Thrift 
Supervision  approved  the  application  of 
Baltimore  County  Savings  Bank,  M.H.C., 
and  Baltimore  County  Savings  Bank, 
F.S.B,  Baltimore,  Maryland,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for  ' 
inspection  by  appointment  (phone 
number:  202-906-5922  or  e-mail: 
PubIic.Info@OTS.Treas.gov)  at  the 
Public  Reading  Room,  1700  G  Street, 
NW.,  Washington,  DC  20552,  and  OTS 
Southeast  Regional  Office,  1475 
Peachtree  Street,  NE.,  Atlanta,  GA 
30309. 

Dated:  November  5,  2007. 


By  the  Office  of  Thrift  Supervision. 
Sandra  E.  Evans, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  07-5596  Filed  11-8-07;  8:45  am] 
BILLING  CODE  6720-07-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Homeless 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  Homeless  Veterans  will 
be  held  on  December  3-4,  2007  in  Chart 
Room  at  the  Radisson  Bay  Harbor  Hotel 
Tampa,  7700  Courtney  Campbell 
Causeway,  Tampa,  Florida.  On 
December  3,  the  session  will  convene  at 
8  a.m.  and  end  at  4  p.m.  and  on 
December  4,  the  session  will  convene  at 
8  a.m.  and  end  at  2:30  p.m.  The  meeting 
is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  the  Secretary  of  Veterans  Affairs 
with  an  on-going  assessment  of  the 
effectiveness  of  the  policies, 
organizational  structures,  and  services 
of  the  Department  in  assisting  homeless 
veterans.  The  Committee  shall  assemble 
and  review  information  relating  to  the 
needs  of  homeless  veterans  and  provide 
advice  on  the  most  appropriate  means  of 
offering  assistance  to  homeless  veterans. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

On  December  3,  the  Committee  will 
review  the  responses  to  the  Advisory 
Committee  on  Homeless  Veterans  2007 
Report  and  receive  information  and 
reports  from  the  Department  of  Veterans 
Affairs  and  other  federal  departments. 

On  December  4,  the  Committee  will 
continue  to  receive  reports  and  begin 
preparation  of  its  upcoming  annual 
report  and  recommendations  to  the 
Secretary. 

■  Those  wishing  to  attend  the  meeting 
should  contact  Mr.  Pete  Dougherty, 
Designated  Federal  Officer,  at  (202) 
273-5764.  No  time  will  be  allocated  for 
receiving  oral  presentations  from  the 
public.  However,  the  Committee  will 
accept  written  comments  from 
interested  peirties  on  issues  affecting 
homeless  veterans.  Such  comments 
should  be  referred  to  the  Committee  at  ’ 
the  following  address:  Advisory 
Committee  on  Homeless  Veterans, 
Homeless  Veterans  Programs  Office 
(075D),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 
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Dated:  November  5,  2007. 

By  Direction  of  the  Secretary 
E.  Phillip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  07-5600  Filed  11-08-07;  8:45  am] 
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POSTAL  REGULATORY  COMMISSION 

39  CFR  Parts  3001, 3010,  3015  and 
3020 

[Docket  No.  RM2007-1;  Order  No.  43] 

Administrative  Practice  and  Procedure, 
Postal  Service 

agency:  Postal  Regulatory  Commission. 
ACTION:  Final  rule. 

SUMMARY:  A  recently-enacted  federal 
law  directs  the  Commission  to  develop 
rules  to  implement  a  new  postal 
ratemaking  system.  This  document 
responds  to  that  directive  hy  adopting 
rules  addressing  market  dominant  and 
competitive  products,  including 
negotiated  service  agreements,  the 
regulatory  calendar,  and  product  lists. 
Adoption  of  the  rules  allows  the  Postal 
Service  and  mailers  to  begin  to  exercise 
its  options  under  the  new  law. 

DATES:  Effective  date:  November  9, 

2007. 

November  20,  2007:  deadline  for  the 
Postal  Service  to  provide  information 
necessary  for  further  development  of  the 
Mail  Classification  Schedule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6820  and 
stephen.sharfman@prc.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

72  FR  5230,  February  5,  2007 
72  FR  29284,  May  25,  2007 
72  FR  33261,  June  15,  2007 
72  FR  50744,  September  4,  2007 

I.  Introduction 

This  order  marks  the  end  of  the  first 
phase  of  the  Commission’s  efforts  to 
develop  the  system  of  modern  rate 
regulation  contemplated  by  the  Postal 
Accountability  and  Enhancement  Act 
(PAEA),  Public  Law  109-435,  120  Stat. 
3198,  December  20,  2006.  The  Order 
adopts  final  rules  governing  market 
dominant  products,  competitive 
products,  and  product  lists.  It  represents 
the  Commission’s  initial  attempt  to 
fashion  a  coherent  set  of  regulations 
implementing  the  new  rate-setting 
process,  an  effort  that  has  been  guided 
by  the  PAEA’s  bedrock  principles, 
namely  flexibility,  accountability,  and 
transparency. 

Throughout  this  rulemaking  process, 
which  began  in  January  2007,  the 
parties’  comments  have  been  helpful, 
particularly  in  the  latest  round, 
sharpening  the  issues  and  suggesting 
alternative  resolutions.  The  Commission 
appreciates  the  parties’  contributions. 
The  final  rules  focus  particularly  on 


comments  and  reply  comments  received 
in  response  to  Order  No.  26,  which 
included  proposed  rules  for  regulating 
rates  and  classes  under  the  PAEA.’ 

The  final  rules  differ  from  the 
proposed  rules  in  ways  designed  to 
clarify  the  rules  in  response  to  these 
comments.  Principal  highlights  of  the 
Order  and  final  rules  include:  (1) 
Clarifying  the  intent  of  the  proposed 
rules  by  specifying  the  content  of 
notices  of  proceedings  applicable  to 
various  types  of  filings,  in  lieu  of 
uniform  reliance  on  existing  rule 
3001.17;  (2)  Clarifying  the  legal 
implications  of  Commission  findings  in 
various  proceedings;  (3)  Reaffirming  the 
application  of  the  rate  cap  to  market 
dominant  products;  (4)  Adopting  a 
transition  rule  concerning  the 
calculation  of  the  annual  limitation  in 
the  event  of  a  transitional  rate  filing;  (5) 
Clarifying  the  content  of  exigent  rate 
requests;  (6)  Reaffirming  that  each 
negotiated  service  agreement  (NSA)  is  a 
separate  product,  but  noting  that 
functionally  equivalent  NSAs  may, 
upon  proper  showing,  be  grouped  as 
one  product;  and  (7)  Adopting  initial 
lists  of  market  dominant  and 
competitive  products. 

The  final  rules  are  issued  almost  8 
months  before  the  statutory  deadline. 
The  rules  do  not  purport  to  address 
every  issue  that  might  arise  under  the 
PAEA.  Nonetheless,  the  benefits  of 
implementing  the  regulations  on  an 
accelerated  basis  outweigh  potential 
refinements  in  the  rules  that  might  be 
possible  if  the  full  18-month  period 
provided  by  statute  were  used.  See  39 
U.S.C.  3622(a)  and  3633(a).  With 
experience,  the  rules  may  be  modified  if 
deemed  necessary. 

With  the  first  phase  of  implementing 
the  PAEA  at  an  end,  the  Commission 
intends  to  turn  as  quickly  as  practicable 
to  issuing  proposed  regulations  on 
related  matters  under  the  PAEA, 
including  those  involving  complaints, 
reporting  requirements,  and 
commercially  sensitive  materials.  With 
the  basic  fi’amework  now  in  place,  the 
Postal  Service  is  free  to  utilize  new 
flexible  pricing  approaches.  Pending 
implementation  of  regulations  on  these 
related  matters,  the  Commission’s 
existing  rules  will  continue  to  apply. 

’  In  this  proceeding,  the  Commission  has  received 
more  than  160  comments.  In  response  to  Order  No. 
26  alone,  58  sets  of  comments  were  filed.  The 
Commission  has  carefully  reviewed  these 
comments  and,  where  appropriate,  addresses  them 
in  this  Order. 


II.  Regulation  of  Market  Dominant 
Products:  Part  3010 

A.  Overview 

The  Commission  appreciates  the 
commenters’  thoughtful  review  of 
proposed  part  3010  and  their  reasoned 
observations.  It  concludes  that  there  is 
a  broad  consensus  that  the  proposal’s 
overall  direction  comports  with  the 
PAEA’s  philosophy.  However,  it  also  • 
acknowledges  that  commenters  identify 
aspects  of  the  initial  effort  that  would 
benefit  from  clarification  or  correction. 

A  considered  assessment  of  the 
commenters’  suggestions  results,  in 
some  instances,  in  revisions  to  the 
rules. 2  The  Commission,  on  its  own 
accord,  also  makes  editorial  and 
conforming  changes  to  improve  the 
clarity  and  readability  of  the  rules  or  to 
conform  them  more  closely  to  official 
publication  requirements. 

1.  Note  on  Due  Process 

Review  of  the  comments  indicates 
that  there  are  two  broad  due  process 
concerns.  One  pertains  to  the 
Commission’s  issuance  of  rules 
implementing  only  some  aspects  of  the 
PAEA’s  new  regulatory  framework.  The 
other  focuses  on  the  approach  reflected 
in  specific  rules  in  the  proposals  that 
have  been  issued. 

The  Postal  Service  and  most 
commenters  addressing  finalization  of 
part  3010  recognize  that  this  is  one  of 
the  first  steps  the  Commission  is  taking 
to  implement  the  PAEA,  and  that  it  is 
developing  complementary  regulations 
on  related  matters,  such  as  annual 
reporting  requirements  and  complaint 
proceedings.  The  Commission 
appreciates  that  commenters  are  being 
asked  to  assess  the  advisability  of 
certain  procedures  prior  to  issuance  of 
a  comprehensive  set  of  regulations. 
However,  it  finds  that  pragmatic 
considerations  and  the  interest  in 
promptly  implementing  PAEA  policies 
dictate  serial  issuance  of  new 
rulemaking  proposals,  rather  than  a 
complete  set.  Moreover,  the 
Commission  believes  that  issuance  of 
the  proposed  regulations  in  parts  3010, 
3015  and  3020  at  the  same  time  has 
provided  commenters  with  an  adequate 
basis  for  assessing  many  essential  initial 
issues.  However,  as  Advo  observes  with 
respect  to  all  of  the  Order  No.  26 
proposals,  *  *  *  the  true  measure  of 
their  success  will  come  when  they  are 
applied  *  *  *  to  specific  issues  that 
arise  in  the  future.”  Advo  Comments, 

2  Discussion  focuses  primarily  on  comments 
suggesting  the  need  for  changes.  In  instances  where 
more  than  one  commenter  present  similar 
suggestions,  the  discussion  sometimes  focuses 
mainly  on  one  commenter’s  submission. 
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September  24,  2007,  at  1.  The 
Commission  recognizes  this,  and 
intends  to  provide  an  opportunity  to 
address  concerns  about  conflicts,  gaps, 
or  the  need  for  other  adjustments  as  the 
need  arises. 

As  to  the  specific  proposals,  some  are 
concerned  that  the  approach  the 
Commission  has  adopted  with  respect  to 
notices,  public  participation,  and 
Commission  review  either  is  not 
consistent  with  due  process 
considerations  or  does  not  make  clear 
that  the  Commission  intends  to  honor 
pertinent  requirements.  See,  for 
example,  Valpak  Comments,  September 
24,  2007,  at  3-16  and  20-27;  Medco 
Comments,  September  24,  2007,  at  4-10; 
OCA  Comments,  September  24,  2007,  at 
12-15,  and  APWU  Comments, 

September  25,  2007,  at  1-4.  In  brief,  the 
Commission  believes  that  the  rules,  as 
proposed,  are  consistent  with  pertinent 
due  process  considerations.  However,  it 
appears  that  there  are  several  areas 
where  improvements  can  be  made  to 
make  the  Commission’s  intentions  more 
clear,  without  imposing  undue  burden 
on  the  Postal  Service  or  the  Commission 
or  compromising  the  PAEA’s  new 
regulatory  approach.  Accordingly,  the 
Commission  reconsiders  its  approach  to 
several  matters  and  revises  or  clarifies 
affected  rules  to  reflect  this  decision. 

The  Commission  provides  a  single 
discussion  of  the  matter  here. 

2.  The  Role  of  the  Administrative 
Procedure  Act 

As  the  Commission  has  noted  in 
Order  No.  26,  there  is  a  tension  in  the 
PAEA  between  its  goals  of  facilitating 
rapid  and  flexible  adjustments  to  rates 
and  classifications,  and  increasing  the 
transparency  and  accountability  of  those 
processes. 3  The  regulations  that  the 
Commission  proposed  to  govern  Postal 
Service  notices  of  rate  adjustment  for 
market  dominant  products,  as  well  as 
changes  to  the  Mail  Classification 
Schedule,  were  intended  to  afford 
opportunities  for  public  participation 
that  meet  the  basic  guarantees  of  public 
participation  provided  for  by  the  PAEA 
and  the  Administrative  Procedure  Act 
(APA)  (chapter  5  of  title  5  of  the  United 
States  Code),  either  explicitly  or 
implicitly. 

With  respect  to  Type  1  rate 
adjustments,  the  essential  features  of  the 
proposed  regulations  were  requirements 
that  the  public  receive  notice  of  the 
proposed  rate  adjustment  from  both  the 


3  See  PRC  Order  No.  26,  <01  3070,  3074.  Thft 
tension  is  readily  apparent  from  39  U.S.C. 
3622(b)(6),  wliicli  simultaneously  calls  for  reducing 
the  administrative  burden  and  increasing 
transparency  relative  to  the  system  that  prevailed 
under  the  Postal  Reorganization  Act. 


Postal  Service  and  the  Commission 
(proposed  rule  3010.10(a)),  a  20-day 
period  for  public  comment  (proposed 
rule  3010.13(a)),  and  a  14-day  period  for 
the  Commission  to  evaluate  the 
consistency  of  the  rates  proposed  with 
the  relevant  requirements  of  the  PAEA 
and  issue  its  findings  (proposed  rule 
3010.13(c)). 

Applicability  of  the  APA.  Medco 
concludes  that  Commission  orders  that 
determine  the  status  of  the  Postal 
Service’s  rate  proposals  are 
“rulemakings”  subject  to  section  553  of 
the  APA.  See  5  U.S.C.  553.  It  argues  that 
rate  adjustments  provided  for  in  the 
PAEA  fall  unambiguously  within  the 
applicable  definition  of  a  rule  for 
purposes  of  the  APA,  citing  5  U.S.C. 
551(4): 

‘(Rlule’  means  the  whole  or  part  of  an 
agency  statement  of  general  or  particular 
applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or 
policy  *  *  *  and  includes  the  approval  or 
prescription  for  the  future  of  rates.  *  *  * 

Medco  Comments,  September  24,  2007, 
at  5. 

Consequently,  Medco  notes. 
Commission  review  of  rate  adjustments, 
such  as  those  provided  for  in  39  U.S.C. 
3622(d)(l)(C)(ii),  is  informal 
“rulemaking”  that  is  subject  to  the 
notice  and  comment  requirements  of  5 
U.S.C.  553  of  the  APA.  Id. 

Because  a  “rule”  can  be  of  either 
“general  or  particular  applicability,”  the 
definition  covers  the  adjustments  that 
the  Postal  Service  might  propose  to  both 
Type  1  (general)  and  Type  2  (NSA) 
rates.  Section  503  of  title  39  authorizes 
the  Commission  to  make  such  rules  as 
are  “necessary  and  proper”  to  carry  out 
its  duties.  That  section  states  that 
Commission  rules,  are  “subject  to 
chapters  5  and  7  of  title  5.”  (Section  553 
of  the  APA  is  placed  within  chapter  5 
of  title  5.)  Medco  cites  National  Easter 
Seal  Society  V.  USPS,  656  F.2d  754,  767 
(D.C.  Cir.  1981)  as  confirming  this 
interpretation  of  what  is  now  39  U.S.C. 
503.  Because  Commission  orders  that 
determine  the  status  of  postal  rates  are 
“rules,”  and  are  subject  to  the 
requirements  of  5  U.S.C.  553,  Medco 
explains.  Commission  review  of  the 
Postal  Service’s  rate  adjustment 
proposals  must  satisfy  the  notice  and 
public  comment  requirements  of  section 
553.  Id.,  at  3. 

5  U.S.C.  553  requires  that  an  gency: 

(1)  Publish  notice  of  the  proposed  rule  in 
the  Federal  Register,  and  that  it  include 
“either  the  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the  subjects 
and  issues  involved”; 

(2)  “[G]ive  interested  persons  an 
opportunity  to  participate  in  the  rulemaking 


through  submission  of  written  data,  views,  or 
arguments  *  * 

(3)  Consider  “the  relevant  matter 
presented”:  and 

(4)  “(Ilncorporate  in  the  rules  adopted  a 
concise  general  statement  of  their  basis  and 
purpose.” 

Medco  emphasizes  that  complying  with 
these  section  553  obligations  is 
mandatory  unless  an  exception  can  be 
shown  to  apply.  Id.  at  7. 

The  public  notice  requirements  of 
section  553.  With  respect  to  Type  1 
notices  of  rate  adjustment.  Order  No.  26 
proposed  that  the  Commission  “publish 
notice  of  the  [Postal  Service  rate 
adjustment  filing]  in  the  Federal 
Register”  and  “post  the  filing  on  its 
Website.”  See  proposed  rule 
3010.13(a)(1).  "The  Commission 
intended  that  consistent  with  existing 
rule  3001.17(d),  APA  notice 
requirements  would  be  satisfied.'*  This 
pattern  was  followed  in  the  remainder 
of  the  rules  proposed  in  Order  No.  26 
that  address  various  forms  of  pre¬ 
implementation  review  by  the 
Commission.  Valpak  asserts  that  this  set 
of  notice  requirements  would  not  have 
satisfied  section  553  of  the  APA  because 
the  proposed  rules  did  not  expressly 
require  that  they  include  the  terms  of 
the  proposal  (e.g.,  proposed  rates)  or  any 
supporting  detail.  Valpak  Reply 
Comments,  October  9,  2007,  at  9. 

Although  the  Commission  fully 
expected  to  issue  notices  that  complied 
with  the  content  requirement  of  section 
553,  it  accepts  that  uncertainty  is 
diminished  by  specifying  this  intention 
in  every  applicable  regulation.  The 
Commission  revises  its  proposed 
regulations  governing  public  notices  to 
explicitly  include  the  categories  of 
information  that  section  553  requires. 
Under  the  final  rules,  the  public  can  be 
assured  that  such  notices  will  contain 
summaries  of  the  Postal  Service’s 
proposed  rate  and  classification-related 
changes  in  sufficient  detail  to  satisfy  the 
notice  requirements  of  the  APA.  See 
final  rules  3010.13(a),  3010.44(a), 
3010.65(a),  3020.33,  3020.53,  and 
3020.73.5 

The  public  comment  requirements  of 
5  U.S.C.  553.  The  regulations  proposed 
in  Order  No.  26  would  have  allowed  the 
public  20  days  from  the  filing  of  a 
proposed  Type  1  rate  adjustment  to 
comment  on  whether  the  proposed  rates 


•*  Order  No.  26  also  proposed  that  the  Postal 
Service  “(plrovide  public  notice  in  a  manner 
reasonably  designed  to  inform  the  mailing 
community  and  the  general  public  that  it  intends 
to  change  rates.  *  *  *”  See  proposed  rule 
3010.10(a)(1).  This  is  designed  to  fulfill  the 
requirement  of  section  3622(d)(1)(C)  of  the  PAEA. 

®  No  party  contested  notice  applicable  to 
competitive  products. 
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comply  with  the  rate  cap  provisions  of 
the  Commission’s  proposed  rules  and 
whether  they  comply  “with  the  policies 
of  39  U.S.C.  3622.”  See  proposed  rule 
3010.13(b)(2).  The  regulations  proposed 
in  Order  No.  26  did  not  specifically 
provide  for  public  comment  on 
proposed  Type  2  rate  adjustments.  See 
proposed  rule  3010.41. 

Commenters’  positions.  Some 
commenters  argue  that  the  regulations 
proposed  in  Order  No.  26  provided 
opportunities  for  public  comment 
during  the  pre-implementation  period 
that  went  beyond  what  the  PAEA 
intended.  Advo  Reply  Comments, 
October  9,  2007,  at  3;  DFS  Comments, 
September  24,  2007,  at  2-4;  and 
PostCom  Comments,  September  24, 

2007,  at  1-3.  Another  group  of 
commenters  argued  that  these 
opportunities  were  inadequate  to  honor 
the  PAEA’s  directive  to  increase 
transparency  and  accountability  in  the 
rate-setting  process,  and  inadequate  to 
satisfy  even  the  minimum  requirements 
of  the  APA.  APWU  Reply  Comments, 
October  9,  2007,  at  1-2;  Medco 
Comments,  September  24,  2007,  at  2-5; 
McGraw-Hill  Reply  Comments,  October 
9,  2007,  at  4-5;  NAA  Reply  Comments, 
October  9,  2007,  at  1-5;  OCA  Reply 
Comments,  October  9,  2007,  at  3-4; 
Valpak  Comments,  September  24,  2007, 
at'2-16,  20-23;  and  Valpak  Reply 
Comments,  October  9,  2007,  at  1-34. 

Advo  argues  that  Congiess  did  not 
contemplate,  and  the  Commission 
should  not  allow,  any  public  input  prior 
to  implementation  of  the  Type  1  or  Type 
2  rates.  It  points  out  the  PAEA  provides 
for  public  comment  during  pre¬ 
implementation  review  of  proposed 
Type  3  rates  (those  prompted  by 
“extraordinary”  circumstances),  but 
makes  no  mention  of  them  in  the 
context  of  pre-implementation  review  of 
Type  1  and  Type  2  rates.  From  this 
Advo  infers  that  Congress  meant  to 
prohibit  public  participation  in  pre¬ 
implementation  review  wherever  it  did 
not  expressly  require  it.  Advo  Reply 
Comments,  October  9,  2007,  at  1-3. 

DFS  contends  that  no  issues  may  be 
commented  upon  or  considered  by  the 
Commission  at  the  pre-implementation 
stage  except  compliance  with  the  rate 
cap.  It  takes  the  view  that  the  objectives 
and  factors  governing  postal  rate  setting 
set  out  in  section  3622(b)  and  (c)  are 
relevant  only  to  the  process  by  which 
the  Commission  designs  a  “modern 
system  of  ratemaking”  for  market 
dominant  products.  DFS  Reply 
Comments,  October  9,  2007,  at  5-7. 

PostCom  and  the  Postal  Service  offer 
another  rationale  for  reaching  the 
conclusion  that  public  comment  on  any 
compliance  issue  other  than  the  rate  cap 


at  the  pre-implementation  stage 
conflicts  with  the  PAEA.  They  argue 
that  the  scope  of  pre-implementation 
review  is  necessarily  limited  by  the 
changed  role  that  the  Commission  plays 
in  rate  setting  under  the  PAEA.  They 
assert  that  it  is  the  role  of  the  Postal 
Service  rather  than  the  Commission  to 
balance  the  elaborate  list  of  largely 
qualitative  objectives  and  factors  that 
apply  to  the  modern  system  of 
ratemaking  when  proposing  changes  in 
rates.  They  contend  that  Commission 
review  is  relevant  only  where  a  clear 
violation  of  one  of  those  objectives  or 
factors  can  be  demonstrated.  They  argue 
that  the  rate  cap  is  the  only  section  3622 
requirement  that  is  concrete  and 
objective  enough  to  be  susceptible  to 
such  a  finding.  Therefore,  in  their  view, 
compliance  with  the  cap  is  the  only 
issue  upon  which  public  comment 
might  be  relevant  to  Commission 
review. 

They  emphasize  that  the  rate-setting 
apparatus  described  in  39  U.S.C. 

3622(d)  focuses  on  the  rate  cap  and  its 
administrative  details.  In  particular, 
they  note  that  section  3622(d)  provides 
for  a  feedback  mechanism  to  resolve 
only  the  issue  of  non-compliance  with 
the  rate  cap.  This  supports  the 
conclusion  that  Congress  intended  the 
rate  cap  and  its  administration  to  be  the 
only  concern  of  pre-implementation 
review.  PostCom  Reply  Comments, 
October  9,  2007,  at  1-3;  and  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  14-17.  A  number  of  other 
commenters  agree  that  pre¬ 
implementation  public  comment  and 
Commission  review  should  be  confined 
to  the  issue  of  rate  cap  compliance.  See 
ANM/MPA  Comments,  September  24, 
2007,  at  2;  NPPC  Comments,  September 
24,  2007,  at  2;  Pitney  Bowes  Comments, 
September  24,  2007,  at  7-8;  and  Time 
Warner  Comments,  September  24,  2007, 
at  4-5. 

Another  group  of  commenters  take  the 
opposing  position,  namely  that  failing  to 
provide  an  opportunity  for  public 
comment  before  rate  or  classification 
changes  take  effect,  or  restricting  the 
scope  of  the  issues  that  such  comments 
may  address,  undermines  the  PAEA’s 
objective  of  increasing  the  transparency 
and  accountability  of  the  rate-setting 
system  (see  3622(b)(6))  and  violates 
section  553  of  the  APA.®  They  note  that 
section  553(c)  requires  an  agency  to 
allow  interested  persons  to 
“participate”  in  substantive 
rulemakings  by  submitting  “written 
data,  views,  or  arguments  *  *  *”They 

^  See  generally  Medco  and  Valpak  comments,  and 
the  reply  comments  of  McGraw-Hill,  NAA,  the 
OCA,  and  Valpak. 


note  that  section  553(c)  also  requires  an 
agency^order  adopting  a  rule  to  include 
“  ‘a  concise  general  statement  of  the 
basis  and  purpose’”  after  considering 
the  “  ‘relevant  matter’”  that  has  been 
presented  in  the  course  of  the 
rulemaking.  Medco  Comments, 
September  24,  2007,  at  3.  These 
commenters  acknowledge  that  in 
addressing  pre-implementation 
procedures  in  39  U.S.C.  3622(d),  the 
PAEA  emphasizes  compliance  with  the 
rate  cap.  But,  they  point  out,  there  is  no 
language  in  section  3622(d)  or 
elsewhere  in  chapter  36  that  excludes 
broader  pre-implementation  review  by 
the  Commission.  Therefore,  they  argue,  , 
there  is  no  legal  ground  for  excluding 
either  the  objectives  and  factors  listed  in 
section  3622,  or  the  general  policy 
provisions  of  title  39,  from  pre¬ 
implementation  review.  Valpak  Reply 
Comments,  October  9,  2007,  at  12,  20; 
Medco  Comments,  September  24,  2007, 
at  7;  and  McGraw-Hill  Reply  Comments, 
October  9,  2007,  at  5. 

These  commenters  also  acknowledge 
that  expedition  and  flexibility  in  rate 
setting  are  among  the  PAEA’s  goals,  and 
that  the  Commission  has  a  good  deal  of 
discretion  to  set  priorities  with  respect 
to  which  compliance  issues  it  will  focus 
on  in  the  limited  time  it  has  set  aside 
for  pre-implementation  review.  They 
contend,  however,  that  prohibiting 
public  comment  outright  on  statutory 
policies,  objectives,  and  standards  that 
would  be  affected  by  the  rates  under 
Commission  review  would  not  allow 
some  compliance  issues  to  be  evaluated 
by  APA  mandated  procedures.  This, 
they  suggest,  would  have  the  effect  of 
selectively  reading  section  503  of  title 
39  (which  subjects  substantive 
Commission  orders  to  the  requirements 
of  the  APA)  out  of  the  statute.  See 
Medco  Comments,  September  24,  2007, 
at  4-5,  7. 

It  is  certain,  Medco  and  others  argue, 
that  barring  public  comment  altogether 
before  adopting  a  substantive  rule 
violates  the  notice  and  comment 
guarantee  of  section  553  of  the  APA. 
They  note  that  regulations  proposed  in 
Order  No.  26  do  not  explicitly  assure  an 
opportunity  for  public  comment  with 
respect  to  amended  notices  of  Type  1 
rate  adjustments,  all  Type  2  rate 
adjustments,  and  significant 
classification  changes  that  do  not 
require  amendments  to  the  market 
dominant  and  competitive  product  lists. 
They  argue  that  deferring  consideration 
of  the  public’s  views  to  various  post  hoc 
forms  such  as  the  Commission’s  annual 
compliance  report  required  by  39  U.S.C. 
3653  or  a  complaint  filed  under  3662 
does  not  preserve  the  interests  protected 
by  5  U.S.C.  553.  Those  interests  include 
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the  chance  for  the  public  to  he  heard 
before  a  rule  has  bee»iiinalized  when  its 
comments  are  more  likely  to  influence 
the  agency’s  rule.  See  Valpak  Reply 
Comments,  October  9;  2007,  at  6,  7,  and 
16. 

Commission  analysis.  The  tension 
between  the  groups  interpreting  the 
PAEA  as  mandating  little,  if  any,  pre¬ 
implementation  review  of  proposed 
changes  in  postal  rates  and  classes,  and 
those  interpreting  it  as  requiring  that  all 
issues  be  reviewable  prior  to 
implementation,  is  clear.  It  is  equally 
clear  that  the  Commission  can  interpret 
its  responsibilities  in  a  way  that 
reconciles  the  flexibility  and  expedition 
that  the  PAEA  requires  with  the  public 
participation  guarantees  of  the  APA. 

A  statute  should  be  construed  “so  that 
effect  is  given  to  all  its  provisions,  so 
that  no  part  will  be  inoperative  or 
superfluous,  void  or  insignificant.” 
Pennsylvania  Medical  Society  v.  Snider, 
29  F.3d  886,  895  (3d  Cir.  1994).  The 
court  observed  in  Citizens  to  Save 
Spencer  County  v.  EPA: 

[i]f  inconsistent  provisions  point  generally 
in  a  common  direction,  it  is  the  task  of  an 
agency  with  requisite  authority  to  pursue  a 
middle  course  that  vitiates  neither  provision 
hut  implements  to  the  fullest  extent  possible 
directives  of  each,  *  *  * 

600  F.2d  844,  870  (D.C.  Cir.  1979).  This 
is  particularly  true  if  a  construction  can  • 
be  found'that  will  give  force  to  and 
preserve  all  the  provisions  of  the  statute. 
FDA  V.  Brown  and  Williamson  Tobacco 
Corp.,  529  U.S.  120,  133  (2000). 
Accordingly,  the  Commission  reconciles 
those  provisions  of  the  PAEA  that 
promote  flexible  and  expedited  rate 
setting  with  those  that  foster  transparent 
and  accountable  rate  setting. 

To  do  this,  it  helps  to  clearly  identify 
‘  the  statutory  purposes  that  need  to  be 
reconciled.  The  Commission  concludes 
that  one  of  Congress’s  main  motives  in 
enacting  the  PAEA  was  to  simplify  and 
expedite  the  setting  of  postal  rates.  It 
further  concludes  that  Congress 
intended  to  give  the  Postal  Service  wide 
latitude  in  designing  specific  rates  and 
rate  relationships,  expecting  that  the 
Commission  would  alter  those  decisions 
only  where  disregard  of  particular 
statutory  standards  is  clear. 
Consequently,  the  Commission  now 
plays  a  different  role  in  reviewing 
proposed  rates  prior  to  their 
implementation  than  it  has  in  the  past. 

The  Commission  also  concludes  that 
Congress  expected  that  a  modern  system 
for  regulating  rates  and  classes  would 
afford  the  public  and  the  Commission 
only  a  limited  period  of  pre¬ 
implementation  comment  and  review. 
This  finding  is  supported  primarily  by 


the  45-day  period  of  advance  notice  of 
proposed  changes  in  rates  that  is 
referenced  in  section  3622(d)(1)(C).  This 
provision  indicates  that  Congress 
viewed  45  days  as  an  adequate  review 
period  for  the  compliance  issues  that 
would  be  raised  prior  to  implementing 
new  rates.  This  implies  that  the  pre¬ 
implementation  issues  with  which 
Congress  expected  the  Commission  to 
deal  would  he  few  enough,  or  the  level 
of  scrutiny  would  be  light  enough,  to 
allow  the  Commission  to  evaluate  them 
adequately  within  45  days.  The 
inference  is  strong  that  Congress 
contemplated  that  complicated  or 
subjective  compliance  issues  would  be 
addressed  during  the  annual 
compliance  review,  or  through  the 
complaint  procedures  of  section  3662. 

Even  though  Congress  intended 
limited  pre-implementation  review  of 
postal  rate  changes,  it  must  be  presumed 
that  Congress  was  aware  of  5  U.S.C.  553 
and  the  limits  it  sets  on  the  extent  to 
which  public  participation  can  be 
deferred  until  after  a  rule  is  finalized. 
That  APA  provision  is  designed  to 
ensure  that  the  opinion  of  those  whose 
interests  will  be  affected  by  an  agency’s 
rules  will  be  heard  before  a  rule  is 
finalized,  not  after.  Courts  have 
emphasized  the  distinction: 

The  EPA  overlooks,  however,  the  crucial 
difference  between  comments  before  and 
after  rule  promulgation.  Section  553  is 
designed  to  insure  that  (parties  affected  by  an 
agency  decision]  have  an  opportunity  to 
participate  in  and  influence  agency  decision¬ 
making  at  an  early  stage,  when  the  agency  is 
more  likely  to  give  real  consideration  to 
alternative  ideas. 

United  States  Steel  Corp.  v.  EPA,  595 
F.2d  207,  214  (5th  Cir.  1979),  rehearing 
granted  598  F.2d  915. ^ 

The  Commission  notes  that  neither 
the  PAEA  nor  its  legislative  history 
explicitly  define  the  scope  of  public 
input  or  Ct  mmission  review  of 
proposed  rates  prior  to  their 
implementation.  It  concludes  that  the 
weight  of  the  inferences  that  may  be 
drawn  from  the  provisions  of  the  PAEA 
itself  indicate  that  Congress  intended  to 
leave  room  for  Commission  discretion 
in  determining  the  degree  of  public 
input  that  would  be  afforded  in  the  pre¬ 
implementation  period,  the  form  that  it 
should  take,  and  what  priority  the 
Commission  would  give  to  evaluating 

^  See  also.  City  of  New  York  v.  Diamond,  379  F. 
Supp.  503,  517  (S.D.N.Y.  1974)  (“Permitting  the 
submission  of  views  after  the  effective  date  is  no 
substitute  for  the  riglit  of  interested  persons  to  make 
their  views  known  to  the  agency  in  time  to 
influence  the  rule  making  process  in  a  meaningful 
way  *  *  *").  Accord,  Maryland  v.  EPA,  215,  222 
(4th  Cir.  1975);  vacated  on  other  grounds  sub  nom. 
EPA  V,  Brown,  431  U.S.  99  (1977). 


the  public  input  that  it  decided  to  elicit. 
Given  this,  the  most  likely  and  most 
reasonable  assumption  is  that  Congress 
expected  the  Commission  to  give  as 
much  consideration  as  it  could  to  the 
issues  most  capable  of  resolution  in  the 
brief  period  that  the  PAEA  provides, 
without  violating  the  minimum 
guarantees  that  5  U.S.C.  553  provides. 

The  Commission  can  give  close 
scrutiny  to  only  a  limited  number  of 
compliance  issues  in  the  time  available 
before  rate  changes  are  implemented, 
but  it  can  not  always  predict  in  advance 
precisely  which  issues  will  be  of  highest 
priority.  In  recognition  of  that  fact,  the 
final  rules  adopted  by  the  Commission 
require  the  postal  Service  to  address  a 
broad  range  of  relevant  issues  in  any 
notice  of  rate  adjustment,  but  clarify 
that  the  Commission  focus  must  be 
primarily  on  the  requirements  of  39 
U.S.C.  chapter  36,  subchapter  1.  See 
final  rules  3010.13  and  3010.14." 

PRC  Order  No.  26,  H  2029  commented 
that  the  Commission  would  not 
entertain  comments  on  costing 
methodology  during  the  pre- 
implementation  period.  Valpak  and 
NNA  infer  from  this  that  the 
Commission  proposed  to  prohibit  public 
comments  from  discussing  any  issue 
that  involves  attributable  costs.  Valpak 
Comments,  September  24,  2007,  at  5; 
Valpak  Reply  Comments,  October  9, 
2007,  at  29-34;  and  NNA  Comments, 
September  24,  2007,  at  8.  Valpak  argues 
that  the  requirement  that  classes  and 
services  cover  their  attributable  costs 
remains  a  requirement  of  the  PAEA  (see 
39  U.S.C.  3622(c)(2)),  just  as  it  was 
under  the  Postal  Reorganization  Act. 
Valpak  goes  on  to  identify  more  than  a 
dozen  basic  policies,  objectives,  and 
factors  in  title  39  that  have  no  force 
unless  attributable  cost  levels  for  the 
various  classes  and  services  are  known. 
Valpak  argues  that  it  is  inconsistent  for 
the  rules  proposed  in  Order  No.  26  to 

"  Within  the  45-day  period  contemplated  for  pre¬ 
implementation  review,  the  Commission  is  likely  to 
be  able  to  scrutinize  and  reach  definitive 
conclusions  on  compliance  issues  that  are  factually 
clear  and  straightforward-such  as  rate  cap 
compliance,  or  compliance  with  formulas  for 
calculating  preferred  rates.  Commission  review  of 
more  complex  or  nuanced  issues  within  that 
timeframe  is  likely  to  be  somewhat  less  thorough, 
and  any  conclusions  that  it  reaches  are  likely  to  be 
of  a  preliminary  nature.  For  that  reason,  final  rule 
3010.13(j)  distinguishes  between  the  effect  of  the 
Commission’s  pre-implementation  findings 
concerning  formula-determined  caps  and  rates,  and 
other  issues.  The  Commission  will  treat  its  findings 
concerning  the  former  as  decided  on  the  merits  for 
purposes  of  subsequent  proceedings,  but  will  not 
attach  comparable  presumptions  to  hndings 
concerning  the  consistency  of  a  proposed  change 
with  complex  or  subjective  policy  factors.  Final  rule 
3010.13(1)  responds  to  a  suggestion  by  GCA  that  this 
dichotomy  be  reflected  in  the  Commission’s  rules. 
See  GCA  Comments,  September  24,  2007,  at  5-6. 
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requirements  generally  in  the  pre¬ 
implementation  review  period,  but 
single  out  costs  for  exclusion  from 
consideration. 

The  comment  in  Order  No.  26  of 
which  Valpak  and  NNA  complain  may 
not  have  been  adequately  explained. 

The  merits  of  one  attribution 
methodology  relative  to  another  is  an 
example  of  an  issue  that  is  too  complex 
to  be  re-evaluated  in  a  pre¬ 
implementation  context.  Cost 
attribution  methods  should  be  reviewed 
in  other  rulemaking  proceedings. 
Whether  rates  properly  reflect  costs  wdll 
be  judged  using  the  most  recently 
approved  attribution  methodologies. 

Final  rule  3010.13  retains  the  20-day 
period  for  public  comment  proposed  in 
Order  No.  26.  Some  commenters 
complain  that  Order  No.  26  did  not 
analyze  the  adequacy  of  this  amount  of 
time  to  afford  a  meaningful  opportunity 
to  respond  to  the  issues  that  proposed 
rates  might  raise,  as  5  U.S.C.  553 
requires.  Medco  Comments,  September 
24,  2007,  at  8;  and  Valpak  Reply 
Comments,  October  9,  2007,  at  12.  The 
adequacy  of  the  20-day  comment  period 
must  be  viewed  in  the  context  of  the 
PAEA’s  goals.  Major  goals  are  to 
simplify  and  expedite  the  process  by 
which  rates  are  adjusted.  Routinely 
enlarging  the  public  comment  period 
would  reduce  the  time  available  to  the 
Commission  to  evaluate  the  comments 
received,  if  it  is  to  provide  the 
expedition  that  Congress  contemplated. 
Twenty  days  should  be  adequate  to 
allow  interested  persons  to  identify  and 
explain  perceived  failures  to  conform  to 
the  statutory  requirements. 

Type  1  and  Type  2  rate  adjustments 
compared.  The  notice  and  comment 
guarantees  of  section  553  of  the  APA 
apply  to  both  Type  1  and  Type  2  rate 
adjustments.  The  Commission’s  final 
rules,  however,  still  distinguish  between 
Type  1  and  Type  .■*.  review.  Where  the 
scope  of  public  comments  and 
Commission  orders  addressing  Type  1 
rate  adjustments  primarily  focus  on  the 
requirements  of  39  U.S.C.  3622(d),  the 
scope  of  comments  and  orders 
addressing  Type  2  rate  adjustments 
focus  on  compliance  with  the 
requirements  of  39  U.S.C.  3622(c)(10). 

Similarly,  where  the  period  for  public 
comments  addressing  Type  1  rate 
adjustments  is  20  days  from  the  Postal 
Service’s  filing,  the  period  for  public 
comments  addressing  Type  2 
adjustments  is  10  days  from  the  Postal 
Service’s  filing.  This  reflects  the 
narrower  potential  compliance  issues 
that  Type  2  rate  adjustments  raise,  and 
a  lesser  need  for  review  for  such 


3010.13(c)  with  final  rule  3010.44. 

Implementation  dates  under  the  APA. 
Section  553(d)  of  the  APA  states  that: 

The  required  publication  or  service  of  a 
substantive  rule  shall  be  made  not  less  than 
30  days  before  its  effective  date,  except — 

[A]  substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction; 

[IJnterpretative  rules  and  statements  of 
policy;  or 

[A]s  otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with  the 
rule. 

If  one  were  to  add  the  20-day 
comment  period  to  the  14-day  period 
that  the  Commission  will  allow  itself  for 
issuing  an  order  regarding  a  proposed 
rate  adjustment,  and  add  a  30-day 
waiting  period  before  the  order  could 
take  effect,  the  total  number  of  days 
required  before  a  proposed  rate 
adjustment  could  take  effect  would 
exceed  the  45  day  pre-implementation 
period  provided  for  in  section 
3622(d)(1)(C).  Recognizing  this 
possibility,  DFS  urges  the  Commission 
to  routinely  accompany  its  rate 
adjustment  orders  with  findings  that 
there  is  good  cause  to  waive  the  30-day 
waiting  period.  It  argues  that  the 
Commission  could  base  its  finding  of 
good  cause  on  the  generalized  notion 
that  the  PAEA  puts  a  high  priority  on 
allowing  the  Postal  Service  to  change 
rates  quickly.  DFS  Reply  Comments, 
October  9,  2007,  at  4. 

Finding  good  cause,  however, 
requires  a  showing  that  a  30-day  waiting 
period  is  either  “impractical, 
unnecessary,  or  contrary  to  the  public 
interest.”  It  is  essentially  an  emergency 
procedure.  See  Buschmann  v. 

Schweiker,  676  F.2d  352,  357  (9th  Cir. 
1982).'*  Since  the  purpose  of  the  section 
553(d)  waiting  period  is  “to  give 
affected  parties  a  reasonable  time  to 
adjust  their  behavior  before  the  final 
rule  takes  effect”  (Omnipoint  v.  FCC,  78 
F.3d  620,  630  (D.C.  Cir.  1981)),  it 
usually  requires  an  analysis  of  specific 
interests  that  will  be  hurt  and  those  that 
will  be  helped  by  waiver  of  the  waiting 
period.  See,  for  example,  American 
Bankers  Association  v.  National  Credit 
Union  Administration,  38  F.  Supp.  2d 
114, 139,140  (D.D.C.  1999);  Buschmann 
V.  Schweiker.  Id.  Accordingly,  it  would- 
seem  problematic  for  the  Commission  to 
require  itself,  by  rule,  to  routinely 
determine  that  the  factual  circumstances 
surrounding  a  rate  adjustment  support  a 
finding  of  “good  cause”  for  waiver.  The 

'*The  need  to  meet  tight  statutory  deadlines  has 
been  rejected  as  a  justification  for  waiving  the 
waiting  period  requirement.  U.S.  Steel  Corp.  v. 

EPA,  595  F.2d  207,  214  {5th  Cir.  1979). 


such  a  finding  on  a«case-by-case  basis. 

Classification  issues  and  the  APA. 
Several  commenters  criticize  the  rules 
proposed  in  Order  No.  26  for  failing  to 
explicitly  provide  notice  and  public 
comment  opportunities  before  changes 
in  the  Mail  Classification  Schedule  are 
put  into  effect.  They  note  the 
Commission’s  proposed  rules  allow  for 
public  comment  before  the  Mail 
Classification  Schedule  is  adopted,  but 
make  no  provision  for  notice  or  public 
comment  for  major  classification 
changes  unless  they  involve 
amendments  to  the  lists  of  market 
dominant  or  competitive  products  that 
the  Commission  is  required  to  maintain 
under  39  U.S.C.  3642.  See  proposed 
rules  3020.33,  3020.53,  and  3020.73. 
This,  they  contend,  violates  the  notice 
and  comment  guarantees  of  section  553 
of  the  APA.  They  also  note  that  Order 
No.  26  proposed  rules  that  would 
require  15  days’  notice  from  the  Postal 
Service  prior  to  “updating”  product 
descriptions  in  the  Mail  Classification 
Schedule,  but  would  not  have  provided 
an  opportunity  for  public  comment  on 
these  changes.  See  proposed  rules 
3020.90  et  seq.  They  contend  that  major 
classification  changes  can  potentially  be 
imposed  through  such  updates.  Medco 
Comments,  September  24,  2007,  at  9—10; 
OCA  Comments,  September  24,  2007,  at 
15-17;  McGraw-Hill  Reply  Comments, 
October  9,  2007,  at  2-3;  and  Valpak 
Comments,  September  24,  2007,  at  4, 
15-16. 

The  Commission  does  not 
contemplate  engaging  in  pre¬ 
implementation  review  of  the  merits  of 
any  classification  change.  However,  to 
preserve  Postal  Service  flexibility  yet 
provide  assurance  that  the  Postal 
Service  will  not  misuse  the  system  for 
correcting  the  Mail  Classification 
Schedule,  additional  opportunity  for 
mailer  comment  is  provided  in  the  final 
rules.  The  Postal  Service  notices  of 
planned  classification  changes  will  be 
posted  on  the  Commission  Web  site  and 
interested  persons  will  be  afforded  the 
opportunity  to  comment.  See  chapter 
IV-B  and  rules  3020.91  through 
3020.93. 

3.  Transparency  Concerns 

Several  commenters  assert  that  the 
rules  proposed  in  Order  No.  26  are 
inadequate  to  preserve,  let  alone 
increase,  the  transparency  and 
accountability  of  postal  rate  setting 
under  the  PAEA  relative  to  the 
regulatory  regime  under  the  Postal 
Reorganization  Act.  They  make  this 
assertion,  in  large  part,  because  the 
Commission  has  not  published 
proposed  rules  specifying  the 
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information  that  the  Postal  Service  will 
he  required  to  provide  to  the 
Commission  as  part  of  its  periodic 
reporting  under  39  U.S.C.  3652,  and  the 
information  and  issues  that  will  be 
covered  by  the  Commission’s  annual 
compliance  report  under  39  U.S.C. 

3653.  See,  for  example,  Valpak 
Comments,  September  24,  2007,  at  6; 
and  Valpak  Reply  Comments,  October  9, 
2007,  at  4.  NAA  observes  that: 

[I]t  is  difficult  to  comment  on  *  *  *  the 
proposed  ratesetting  rules  without  an 
understanding  of  how  the  Commission 
envisions  the  interplay  between  annual 
reporting  requirements,  the  data  submissions 
required  to  support  notices  of  rate 
adjustments,  and  the  respective  roles  of  the 
reporting  requirements  and  the  complaint 
process. 

NAA  Comments,  September  24,  2007,  at 
13. 

The  Commission  anticipates  issuing 
proposed  rules  soon  after  the  close  of 
this  docket  that  specify  the  information 
that  the  Postal  Service  will  provide  in 
its  periodic  reporting  under  section 
3652  to  facilitate  preparation  of  the 
annual  compliance  report  that  the 
Commission  will  provide  pursuant  to 
section  3653.  Interested  persons  will 
have  ample  opportunity  to  identify  the 
types  of  information  that  will  best 
inform  the  Commission  and  the  public, 
and  assure  the  level  of  accountability 
and  transparency  contemplated  by  the 
PAEA.  Data  from  the  Postal  Service’s 
periodic  reports  under  section  3652  will 
be  available  and  provide  the  basis  for 
pre-implementation  analysis  of  the 
Postal  Service’s  proposed  rate 
adjustments,  and  will  inform  any 
complaints  that  might  be  filed  by  the 
public.  The  Commission  is  optimistic 
that  the  combination  of  pre¬ 
implementation  review  of  rate  changes, 
periodic  reporting  by  the  Postal  Service, 
annual  compliance  reports  by  the 
Commission,  and  the  complaint 
mechanism,  all  supported  by  the 
Commission’s  subpoena  power,  will 
serve  to  increase  the  level  of 
transparency  and  accountability  of 
postal  rate  setting  under  the  PAEA 
relative  to  that  which  prevailed  under 
the  prior  regulatory  regime. 

Ex  parte  communications.  In  PRC 
Order  No.  26,  ^  2026,  the  Commission 
remarked  that: 

[t]he  Commission  does  not  propose  formal 
discovery,  Notices  of  Inquiry,  Presiding 
Officer’s  Information  Requests,  testimony, 
and  hearings.  It  anticipates  handling 
resolution  of  discrepancies  or  other  matters 
through  direct  communication  with  the 
Postaf  Service. 

Valpak  criticizes  these  remarks,  observing 
that: 


PAEA-mandated  transparency  cannot  be 
achieved  by  private  communications,  such  as 
meetings  or  briefings  held  behind  closed 
doors.  Rather  than  achieving  increased 
transpareripy,  the  result  would  be  much- 
reduced  transparency. 

Valpak  Comments,  September  24,  2007, 
at  11-12. 

Valpak  misinterprets  the  Commission 
intentions  for  fact  gathering  during  the 
pre-implementation  review  period. 

While  the  Commission  does  envision 
direct  communications  as  an  important 
method  of  promptly  clarifying  factual 
issues  raised  by  the  Postal  Service’s  rate 
adjustment  filings,  it  intends  that  the 
substance  of  those  communications  be 
made  public  in  written  m'emoranda 
placed  in  a  public  file.  The  Commission 
is  aware  that  in  formulating  informal 
rules,  which  would  include  its  orders 
determining  compliance  of  proposed 
rate  adjustments  with  the  requirements 
of  the  PAEA,  it  must  inform  the  public 
of  the  nature  and  substance  of  any 
exchanges  with  the  Postal  Service  or 
other  interested  persons  that  address  the 
merits  of  the  proposed  rate  adjustment. 
The  Commission  anticipates  issuing 
proposed  rules  regularizing  ex  parte 
procedures  in  the  context  of  informal 
rulemakings  soon  after  the  conclusion  of 
this  docket.  In  the  interim,  if  the 
Commission  initiates  ex  parte 
communications  concerning  the  merits 
of  rate  adjustment  filings,  including  the 
accuracy  of  the  data  that  support  the 
filing,  it  will  summarize  the  ex  parte 
contact  and  place  the  summary  in  a 
public  file  shortly  afterward. 

4.  Complaints 

In  the  context  of  this  rulemaking, 
several  commenters  have  expressed 
their  views  on  certain  aspects  of  the 
complaint  process.  PostCom  argues  that 
the  Commission  should  not  hear 
complaints  against  proposed  rates 
during  the  45-day  notice  period  before 
a  CPI  increase  takes  effect.  PostCom  also 
advocates  limiting  the  hearing  of 
complaints  under  section  205  of  the 
PAEA  to  the  time  of  the  annual 
compliance  review.  PostCom 
acknowledges  that  the  Commission  will 
promulgate  rules  governing  the 
complaint  process  in  the  near  future,  yet 
it  believes  that  the  Commission  should 
“nevertheless  take  the  opportunity  in 
this  proceeding  to  clarify  this  matter.” 
PostCom  Comments,  September  24, 
2007,  at  2;  see  also  MOAA  Reply 
Comments,  October  5,  2007,  at  2,  n.l. 
Other  commenters  oppose  PostCom’s 
proposed  limitations  on  the  filing  of 
complaints  on  the  grounds  that  they 
would  unduly  prejudice  mail  users  or 
that  the  proposed  limitations  are 
contrary  to  the  PAEA.  GCA  Reply 


Comments,  October  9,  2007,  at  2-5; 

NAA  Reply  Comments,  October  9,  2007, 
at  10-13. 

NAA  argues  that  the  Commission 
should  provide  for  expedited 
consideration  of  post-implementation  • 
complaints  that  allege  a  failure  to  meet 
the  statutory  conditions  of  39  U.S.C. 
3622{c)(l0).  Several  commenters 
contend  that  (1)  the  standard  for  setting 
a  complaint  for  proceedings  should  be 
construed  generously,  and  (2)  an 
expeditious  complaint  procedure 
should  be  adopted.**’  Other  commenters 
believe  that  the  complaint  procedures 
are  outside  the  scope  of  this  rulemaking 
and  these  issues  should  be  deferred  to 
another  rulemaking.** 

These  comments  on  the  complaint 
process  raise  important  policy 
considerations.  They  are,  nonetheless, 
beyond  the  scope  of  this  current 
rulemaking  proceeding.  The 
Commission  does  not  find  it  appropriate 
in  this  proceeding  to  make  any 
pronouncements  on  certain  isolated 
aspects  of  the  complaint  process.  The 
Commission  will  shortly  initiate  a 
separate  rulemaking  to  consider 
modifications  to  the  existing  rules 
governing  complaints,  see  39  CFR 
3001.81  et  seq.,  during  which  all 
interested  persons  can  address  all  such 
issues.  The  Commission  believes  that 
the  best  way  to  make  important  policy 
decisions  regarding  the  complaint 
process  is  by  dealing  with  all  complaint 
related  issues  together  on  a 
comprehensive  basis. 

In  its  comments,  GCA  asks  the 
Commission  to  make  it  the  “next  item 
of  business  to  propose  and  enact 
appropriate  rules  governing  the 
complaint  process  *  *  *”  GCA 
Comments,  September  24,  2007,  at  5. 
Another  commenter  echoes  this  plea. 
See  Valpak  Comments,  September  24, 
2007,  at  6-7.  The  Commission 
acknowledges  that  the  complaint 
process  is  of  great  importance  to  the 
PAEA’s  statutory  scheme  and  will 
shortly  issue  proposed  rules  for  public 
comment. 

5.  Other  Considerations 

Free  Press  and  The  Nation,  in  joint 
comments,  raise  concerns  about  the 
impact  of  the  Commission’s  proposed 
implementation  of  a  new  ratem^ing 
system  on  Periodicals.  They  say  they 


'“GC:A  Comments,  September  24,  2007,  at  2-5 
(incorporating  by  reference:  GCA  Comments,  April 
6,  2007;  Joint  Comments  of  ABM,  GCA,  and  NAA, 
April  6,  2007;  GCA  Reply  Comments,  May  7,  2007; 
ABM,  GCA,  NAA,  and  NNA  Joint  Reply  Comments, 
May  7,  2007);  see  also  NAA  Comments,  September 
24,  2007,  at  11-12. 

”  ANM  and  MPA  Reply  Comments,  October  9, 
2007,  at  11;  Advo  Reply  Comments,  October  9, 
2007,  at  10. 
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strongly  reject  the  notion  that  the 
Commission  should  take  a  “light- 
handed”  approach  in  pursuit  of  values 
“held  by  the  American  people  that  are 
embodied  in  a  free  press  that  cultivates 
new  ideas  and  fosters  a  robust  political 
debate.”  Free  Press  and  The  Nation 
Comments,  September  25,  2007,  at  1-2. 
They  urge  that  Periodicals  be 
considered  very  carefully  and  that  rate 
setting  reflect  the  unique  character  of 
publications  in  this  subclass  and  their 
contribution  to  the  nation.  They  propose 
that  the  Commission  reincorporate  these 
values  into  its  proceeding.  7d.  at  2.’^ 
They  also  provide  a  summary  of  views 
on  Docket  No.  R2006-1  to  demonstrate 
why  the  Commission  should  “inject 
historical,  democratic  values  back  into 
its  current  work.”  Id.  at  2-3.  This 
summary  makes  clear  that  they  consider 
the  outcome,  for  Periodicals,  a  reversal 
of  public  policy. 

Free  Press  and  The  Nation  do  not 
propose  specific  revision  to  the 
proposed  rules.  The  Commission  does 
not  revise  the  rules  to  effect  any 
additional  preferences  for  Periodicals. 
The  Commission  notes  that  the 
regulatory  calendar  should  provide 
publishers  and  other  mailers  with  an 
increased  degree  of  certainty  about 
when  changes  will  occur.  Similarly,  the 
annual  limitation  on  rate  increases 
should  provide  insulation  from  rate 
shock. 

B.  Basic  Framework  for  Buies  on  Market 
Dominant  Products 

No  commenter  takes  issue  with  the 
organizational  structure  the  Commission 
has  proposed  for  rules  on  market 
dominant  products.  The  Commission 
has  reviewed  that  structure,  and  finds  it 
appropriate  to  adopt  this  framework 
without  change;  however,  it  makes  two 
minor  editorial  revisions.  One  is  a 
change  in  the  caption  of  part  3010  from 
“Rules  Applicable  to  Rate  Adjustments 
for  Market  Domincmt  Products”  to 
“Regulation  of  Rates  for  Market 
Dominant  Products.”  The  other  is  a 
change  in  the  caption  of  subpart 


Dow  tones  opposes  any  revision  of  the  rules 
based  on  the  conunents  of  Free  Press  and  The 
Nation.  It  notes:  “There  is  no  place  in  postal 
ratemaking  to  ignore  proper  cost-attribution,  for 
otherwise,  inefficiencies  will  be  encouraged,  not 
discouraged.”  Dow  Jones  Reply  Comments,  October 
4,  2007,  at  3. 

'^Two  commenters  address  other  potential 
changes  in  terminology.  NPMHU  takes  issue  with 
the  Commission’s  use  of  the  term  “exigent.” 
NPMHU  Comments,  September  24,  2007,  at  8-10. 
MOAA  notes  that  the  Service’s  use  of  “customized 
agreement”  may  be  more  accurate  than  “negotiated 
service  agreement.”  MOAA  Reply  Comments, 
October  5,  2007,  at  2.  The  Commission  generally 
finds  these  points  well  taken,  but  retains  the  terms 
used  in  the  proposed  rules.  They  lack  precision,  but 


This  entails  revising  the  reference  to 
“Type  1”  to  the  more  inclusive  and 
descriptive  reference  to  “Type  1-A  and 
1-B.”  The  intention  is  to  make  it  readily 
apparent  from  a  reading  of  the  caption 
that  the  text  addresses  both  types  of 
filings. 

Accordingly,  part  3010,  organized 
into  five  subparts,  houses  the  text  of  the 
final  rules  regulating  rates  for  market 
dominant  products.  The  Commission 
emphasizes  that  although  the  overall 
organization  remains  the  same  at  the 
part  and  subpart  level,  the  number, 
designation,  and  text  within  the  five 
subparts  differ  in  some  respects  from 
the  proposal,  based  on  revisions 
associated  with  comments,  Commission 
decisions,  or  on  publication 
requirements.  For  example,  in  subpart  C 
as  adopted,  a  new  rule  3010.29  is  added 
to  address  transitional  filings.  This 
change,  and  others,  are  identified  and 
discussed  within. 

Based  on  the  foregoing 
considerations,  the  Commission  adopts 
the  following  organization  and  captions 
for  the  final  set  of  regulations  on  market 
dominant  products  in  its  final  rules: 

Part  3010 — Regulation  of  Rates  for 
Market  Dominant  Products 

Subpart  A — General  Provisions 
Subpart  B — Rules  for  Rate  Adjustments 
for  Rates  of  General  Applicability 
(Type  1-A  and  1-B  Rate  Adjustments) 
Subpart  C — Rules  for  Applying  the  Price 
Cap 

Subpart  D — Rules  for  Rate  Adjustments 
for  Negotiated  Service  Agreements 
(Type  2  Rate  Adjustments) 

Subpart  E — Rules  for  Rate  Adjustments 
in  Exigent  Circumstances  (Type  3 
Rate  Adjustments) 

C.  Subpart  A — General  Provisions 
1.  Overview 

Subpart  A,  as  originally  proposed, 
consists  of  a  set  of  seven  general 
provisions.  These  provisions  include  a 
standard  statement  (in  rule  3010.1) 
noting  that  the  rules  in  this  subpart 
implement  provisions  in  the  PAEA 
related  to  market  dominant  products. 
They  also  provide  that  advance  notice- 
and-review  period  for  planned  rate 
adjustments  consists  of  a  minimum  of 
45  days  for  adjustments  other  than  those 
based  on  an  exigency.  They  establish 
that  exigency-based  rate  adjustments 
require  the  Postal  Service  to  file  a 
formal  request  with  the  Commission 
and  state  that  they  entail  special 
procedures. 


have  met  with  wide  acceptance  in  the  postal 
community. 


There  is  more  detailed  development 
of  these  general  points  in  subsequent 
rules. 

2.  Issues 

Buie  3010.1.  In  Order  No.  26,  the 
Commission  said  that  the  crux  of  the 
debate  that  had  emerged  over  the  length 
of  time  for  Commission  review  was 
whether  45  days  constitutes  the 
statutory  maximum  or  minimum.  It 
noted  that  the  Postal  Service  interpreted 
the  language  in  the  statute  as 
establishing  a  maximum,  but  also  had 
acknowledged  that  some  changes,  as  a 
matter  of  good  business  practice,  will 
entail  considerable  implementation,  and 
that  it  intended  to  provide  additional 
notice  in  these  instances.  PRC  Order  No. 
26,  2019-21.  Some  commenters 

viewed  the  wording  in  the  statute  as 
establishing  an  absolute  minimum,  and 
therefore  clearly  authorizing  the 
Commission  to  explicitly  require  the 
Postal  Service  to  provide  more  notice. 

The  Commission  concluded  that  the 
appropriate  way  to  implement  the 
PAEA  was  to  require  that  the  Postal 
Service  provide  notice  of  rate 
adjustments  no  later  than  45  days  before 
the  intended  implementation  date.  Rule 
3010.1,  as  proposed,  reflects  this 
assessment. 

Commenters’  positions.  Most 
commenters  addressing  this  point  agree 
with  or  accept  the  Commission’s 
disposition,  i'*  Some,  however,  continue 
to  express  concerns  about  the  impact  of 
a  short  notice  period  on  adjustments  on 
mailers.  The  NPPC,  for  example, 
emphasizes  “that  the  minimum  notice 
period  needed  for  mailers  and  third- 
party  vendors  to  implement  rate  changes 
will  often  be  considerably  longer, 
particularly  when  classification  changes 
require  substantial  rewriting  of 
software.”  NPPC  Comments,  September 
24,  2007,  at  5.  (Emphasis  in  original.) 
Similarly,  MMA  considers  the  Postal 
Service’s  promised  90  days’  notice 
insufficient,  given  implementation 
requirements.  MMA  Comments, 
September  24,  2007,  at  5.  It  suggests 
addressing  this  problem  by  limiting 
index  and  exigent  rate  adjustments  to 
rate  changes,  and  not  permitting  other 
changes,  such  as  new  mail  preparation 
requirements  and  transportation 
requirements,  to  be  part  of  the 
proceedings.  Id.  at  6. 

Commission  analysis;  final  rule.  The 
Commission  agrees  that  both  the  45 
days  provided  in  the  rule  and  the  90 
days’  notice  the  Postal  Service  intends 
to  issue  allows  only  a  brief  period  for 


NNA  suggests  consideration  be  given  to 
requiring  notice  in  public  media.  NNA  Comments, 
September  24,  2007,  at  5-6. 
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assessing  the  Postal  Service’s  notice  and 
implementing  the  changes,  but 
continues  to  believe  that  the  proposed 
approach  comports  with  the  statutory 
language  and  strikes  an  appropriate 
initial  balance  between  Postal  Service 
flexibility  and  Commission  review 
responsibilities.  The  Commission 
appreciates  mailers’  concerns  in  this 
regard,  but  considers  revisions  that 
would  explicitly  extend  the  period 
inappropriate  at  this  time  as  they  would 
reduce  the  flexibility  the  PAEA  intends 
the  Postal  Service  to  have.  Thus,  MMA’s 
suggestion  is  not  accepted,  although 
minor  changes  to  improve  clarity  are 
made. 

Rules  3010.2  through  3010.6.  This 
series  of  rules  codify  “type”  and  address 
general  aspects  of  the  PAEA-authorized 
scenarios  for  addressing  rate  changes  for 
market  dominant  products.  As 
explained  in  Order  No.  26,  the  rationale 
for  assigning  types  to  the  various 
scenarios  is  to  facilitate  future  reporting 
and  general  discussion,  and  the 
proposal  generally  tracks  an  approach 
that  has  been  successfully  employed  for 
filing  library  references  since  Docket 
No.  RM98-2.  PRC  Order  No.  26,  2017. 

Suggested  revisions.  No  commenter 
takes  issue  with  the  overall  approach  in 
this  series.  However,  OCA  suggests,  in 
the  nature  of  a  clarification,  that  the 
Commission  revise  rule  3010.2(b)  by 
adding  references  to  “service”  and  “by 
class  of  service.”  It  suggests  the 
inclusion  of  similar  references  in  other 
rules  for  consistency. OCA  Comments, 
September  24,  2007,  at  23-24.  The 
Commission  does  not  find  that  this 
clarification  will  assist  administration  of 
the  new  ratemaking  process. 

Commenters  propose  two  revisions  in 
proposed  rule  3010.4.  The  Postal 
Service  points  out  that  the  reference  to 
“a  rate”  in  the  second  sentence  of 
paragragh  (a)  of  this  section  is  not 
consistent  with  the  language  in  the 
relevant  provision  in  the  PAEA.  It 
suggests  that  substituting  the  phrase  “an 
increase  for  the  class”  for  the  original 
wording  would  achieve  this 
consistency.  In  addition,  DMA 
expresses  concern  that  the  Commission 
has  not  adequately  addressed  the  limit 
oil  application  of  unused  rate  authority 
for  Type  1-B  adjustments  filed  within 
12  months  of  each  other,  and  suggests 
adding  language  that  clarifies  this  point. 
DMA  Comments,  September  24,  2007,  at 
3.  The  Postal  Service  considers  this 
concern  adequately  addressed  by 

*5  OCA  identifies  the  following  rules  as 
candidates  for  similar  treatment:  rules  3010.3(a); 
3010.4(a)  and  (b);  3010.11(b);  3010.14(b)(4); 
3010.26(b);  3010.27;  3010.28;  and  3010.63(a)  and 
(b).  Id. 


operation  of  rule  3010.7.  Postal  Service 
Reply  Comments,  October  9,  2007,  at  40. 

Commission  analysis;  final  rule.  The 
Commission  finds  proposed  rules 
3010.2  and  3010.3  achieve  their 
intended  objective  and  adopts  them 
without  change.  The  Commission  finds 
that  several  revisions  to  rule  3010.4  are 
warranted,  based  on  commenters’ 
observations.  One  simply  reflects 
redesignation  of  proposed  paragraph  (b) 
as  final  paragraph  (c)  to  accommodate  a 
new  provision.  The  other  revisions  are 
substantive.  The  first  adopts  the  Postal 
Service’s  suggested  revision  to  the 
second  sentence  of  rule  3010.4(a).  In 
final  form,  this  now  reads  as  follows;  “A 
rate  adjustment  using  unused  rate 
adjustment  authority  may  not  result  in 
an  increase  for  the  class  that  exceeds  the 
applicable  annual  limitation  plus  2 
percentage  points.”  The  second  change, 
based  on  DMA’s  suggestion,  entails  the 
addition  of  a  new  paragraph  (b),  which 
reads  as  follows:  “Type  1-B  rate 
adjustments  filed  within  12  months  of 
each  other  may  not  apply  more  than  2 
percentage  points  of  unused  rate 
authority  to  any  class.”  The 
Commission  adopts  rule  3010.4  as 
revised  and  explained  above. 

The  Commission  adopts  rule  3010.5 
as  proposed,  without  change,  as  no 
commenter  took  issue  with  it  and  it 
achieves  the  intended  objective  of 
providing  a  basic  statement  defining 
Type  2  rate  adjustments. 

Rule  3010.6:  general  information 
about  Type  3  proceedings.  This 
provision  consists  of  three  paragraphs. 
The  text  provides  in  general  terms  for 
public  participation  in  Type  3  cases  and 
Commission  review  in  90  days.  Subpart 
E  addresses  Type  3  requests  in 
considerably  more  detail. 

Suggested  revisions.  OCA  proposes 
revision  of  proposed  rule  3010.6(c)  to 
address  its  due  process  concerns  and 
consistency  with  the  PAEA.  It  suggests 
adding  an  explicit  reference  to  notice 
and  an  opportunity  for  a  public  hearing 
and  comment.  OCA  Comments, 
September  24,  2007,  at  24-25. 

Commission  analysis;  final  rule.  The 
Commission  is  revising  other  rules  in 
subpart  E  of  part  3010  to  make  clear  its 
intentions  with  respect  to  due  process. 
As  this  rule  is  only  a  general  statement, 
the  Commission  does  not  find  that 
OCA’s  proposed  revision,  even  if 
modified  to  reflect  the  Commission’s 
approach,  appropriate.  Accordingly,  it 
adopts  proposed  rule  3010.6  without 
change. 

Rme  3010.7.  This  proposed  rule 
consists  of  six  paragraphs  addressing 
the  regulatory  calendar,  which  the 
Commission  refers  to  as  a  schedule  in 
the  rules.  The  text  provides,  among 


other  things,  for  development, 
maintenance  and  posting  of  the 
calendar. 

Suggested  revisions.  The 
Commission’s  proposed  treatment  of 
issues  related  to  the  regulatory  calendar 
did  not  generate  proposals  for  revisions, 
but  Valpak  expresses  a  concern  about 
how  exigent  requests  will  mesh  with  the 
regulatory  calendar  and  poses  several 
potential  scenarios.  Valpak  Comments, 
September  24,  2007,  at  26-27. 

Commission  analysis;  final  rule.  The 
Commission  agrees  that  in  the  event  of 
an  exigent  request,  it  is  likely  the  points 
NNA  usefully  raises  will  need  to  be 
addressed.  At  the  same  time,  the 
Commission  notes  that  in  the  interest  of 
getting  a  basic  framework  in  place  for 
the  new  system,  it  is  not  practical  to 
attempt  to  address  every  eventuality. 
This  is  especially  the  case  with  respect 
to  exigent  requests,  which  the 
Commission  (and  presumably  most 
others)  hope  does  not  materialize  in  tne 
near  future.  Accordingly,  it  adopts 
proposed  rule  3010.7  without  change. 

D.  Subpart  B — Rules  for  Rate 
Adjustments  for  Rates  of  General 
Applicability  (Type  1-A  and  1-B  Rate 
Adjustments) 

1.  Overview 

Subpart  B,  as  proposed,  consists  of 
five  sections  covering  basic  matters 
related  to  Type  1-A  and  Type  1-B  rate 
adjustments.  There  was  no  objection  to 
the  proposed  organization  of  this  set  of 
rules;  therefore,  the  Commission  carries 
it  over  into  the  final  rules. 

2.  Summary 

The  rules  in  this  subpart,  as  proposed, 
reflect  a  broad  range  of  considerations 
related  to  rate  adjustments  for  Type  1- 
A  and  Type  1-B  filings.  These  include, 
among  others,  the  procedures  to  be 
followed  by  the  Postal  Service  and  the 
Commission  (including  each  agency’s 
notice  requirements),  the  public’s  role, 
technical  matters  related  to  limits  on 
adjustments,  and  the  scope  of 
Commission  review.  Several  rules  are 
affected  by  the  Commission’s  decision 
on  due  process  considerations.  The 
impact  mainly  affects  the  text  of  rule 
3010.13. 

3.  Issues 

Rule  3010.10:  procedures.  This  rule, 
as  proposed,  consists  of  two  paragraphs 
that  set  out  the  basic  procedures . 
associated  with  Type  1-A  and  Type  1- 
B  rate  adjustments.  Paragraph  (a) 
establishes  the  minimum  requirements 
regarding  the  timing  and  nature  of 
notices  of  these  two  types  of 
adjustments,  as  well  as  the  filing  thereof 
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with  the  Commission.  The  notice  is  to 
be  provided  in  a  manner  reasonably 
designed  to  inform  the  mailing 
community  and  the  general  public  that 
the  Postal  Service  intends  to  change 
rates  not  later  than  45  days  prior  to  the 
intended  implementation  date. 
Transmission  of  a  notice  of  rate 
adjustment  to  the  Commission  is  also  to 
occur  no  later  than  45  days  prior  to  the 
intended  rate  implementation  date. 

Paragraph  (b)  encourages  the  Postal 
Service  to  provide  public  notice  and  to 
submit  its  notice  of  rate  adjustment  as 
far  in  advance  of  the  45-day  minimum 
as  practicable,  especially  in  instances 
where  the  intended  price  changes 
include  classification  changes  or 
operations  changes  likely  to  have 
material  impact  on  mailers. 

Suggested  revisions.  McGraw-Hill 
suggests  that  the  Commission  should 
allow  for  an  extension  of  the  45-day 
review  period,  of  its  own  accord,  or  at 
the  request  of  any  interested  party  for 
good  cause  shown  to  the  extent 
reasonably  necessary  under  the 
circumstances.  McGraw-Hill  Comments, 
September  24,  2007,  at  5. 

Commission  analysis;  final  rule.  The 
Commission  has  considered  the 
suggestion  that  it  should  impose  more 
explicit  or. extensive  notice 
requirements  on  the  Postal  Service.  At 
this  point,  it  continues  to  believe  that 
leaving  the  Postal  Service  with  the 
flexibility  to  determine  the  most 
effective  way  to  distribute  information 
about  planned  rate  adjustments  is  the 
more  appropriate  course.  This  approach 
can  be  revisited  if  there  are  serious 
shortcomings  in  the  Postal  Service’s 
practice. 

The  Commission  makes  one  minor 
editorial  revision  to  rule  3010.10(a)(2). 
This  consists  of  deleting  the  word  “rate” 
in  the  phrase  “intended  rate 
implementation  date.”  This  deletion 
maikes  this  reference  consistent  with 
rule  3010.10(a)(1).  Accordingly,  the 
Commission  adopts  rule  3010.10  as 
proposed,  with  the  referenced  editorial 
revision. 

Rule  3010.11:  limit  on  size  of  rate  • 
increases.  This  rule,  as  proposed, 
consists  of  an  introductory  phrase  and 
three  paragraphs.  The  introductory 
statement  provides  that  rate  increases 
for  each  class  of  market  dominant 
products  in  any  12-month  period  are 
limited.  Paragraph  (a)  notes  that  rates  of 
general  applicability  are  subject  to  an 
inflation-based  limitation  computed 
using  the  CPI-U  values  as  detailed  in 
section  3010.12.  Paragraph  (b) 
recognizes  that  the  PAEA  authorizes  an 
exception  to  the  inflation-based 
limitation  by  allowing  the  Postal  Service 
to  make  a  limited  annual  recapture  of 


unused  rate  adjustment  authority.  It 
further  provides  that  the  amount  of 
unused  rate  authority  is  measured 
separately  for  each  class  of  mail. 
Paragraph  (c)  provides  that  in  any  12- 
month  period  the  inflation-based 
liinitation  combined  with  the  allowable 
recapture  of  unused  rate  authority 
equals  the  price  cap  applicable  to  each 
class  of  mail.  OCA  suggests  revising 
paragraph  (c)  to  conform  it  to  the 
description  of  the  price  cap  in  proposed 
rule  3010.28.  OCA  Comments, 

September  24,  2007,  at  25. 

Commission  analysis;  final  rule.  The 
Commission  has  considered  OCA’s 
suggestion,  but  finds  such  a  change 
unnecessary.  Accordingly,  it  adopts  the 
language  of  rule  3010.11  as  proposed 
without  change;  however,  it  designates 
the  introductory  statement  as  paragraph 
(a)  to  conform  the  format  to  other  rules, 
and  redesignates  the  remaining 
paragraphs. 

Proposed  addition  to  rate  increase 
limitation.  Some  commenters  pursue 
the  Commission’s  decision  not  to 
attempt  to  develop  an  adjustment  to 
CPI-U,  based  on  service  deterioration  or 
other  considerations  such  as  mail 
makeup  requirements.  ANM/MPA  and 
NPPC  observe  that  there  is  broad 
consensus  among  mailers  that  an  index 
adjustment  is  necessary.  They  note  that 
the  principle  involved  is 
straightforward,  even  if  a  method  has 
not  been  presented  yet.  They  suggest 
adding  to  the  weighted  average  change 
in  rates  for  each  class  the  additional 
costs  imposed  by  changes  in  Postal 
Service  mail  preparation  requirements 
and  the  diminution  of  economic  value 
caused  by  changes  in  the  quality  of 
service.  They  assert  that  the  magnitude 
of  the  adjustment  (if  any)  could  depend 
on  evidence  developed  in  a  complaint 
or  annual  compliance  proceeding.  They 
recognize  that  fleshing  out  the  details  of 
an  adjustment  mechanism  will  become 
more  practical  once  service  standards 
and  performance  measurement  systems 
are  in  place.  They  therefore  urge  that  the 
issue  be  revisited  as  soon  as  possible 
after  that  occurs.  ANM/MPA  Comments, 
September  24,  2007,  at  4-6;  and  NPPC 
Comments,  September  24,  2007,  at  7-8. 

Pitney  Bowes  notes  that  in  addition  to 
the  need  for  an  adjustment  factor  to 
account  for  service  degradation  and 
additional  mail  preparation 
requirements,  the  Postal  Service  could 
also  unfairly  charge  mailers  for 
technological  or  other  innovative 
enhancements  to  mail  that  increase  its 
value,  but  impose  no  costs  on  the  Postal 
Service.  It  asserts  that  charging  for 
“value  added”  by  mailers  is  equivalent 
to  a  tax  on  innovation  and  should  be 
discouraged.  It  notes  that  either  path 


would  frustrate  the  purpose  of  the 
annual  limitation  and  undercut  the 
intended  discipline  of  the  price  cap  on 
operational  efficiency.  Pitney  Bowes 
Comments,  September  24,  2007,  at  11- 
12. 

DMA  seeks  inclusion  of  a  general,  but 
clear,  statement  that  the  CPI  number 
upon  which  annual  increases  will  be 
based  assumes  no  change  in  service 
standards,  actual  performance,  or  make¬ 
up  requirements,  and  that  any  such 
change  will  result  in  an  adjustment  to 
that  number.  DMA  Comments, 

September  24,  2007,  at  8-9.  McGraw- 
Hill  also  seeks  an  affirmative  indication 
from  the  Commission,  to  affirm  in  its 
rules  that  its  remedial  authority  after  an 
annual  compliance  review  extends  to 
rolling  back  the  price  cap  or  any  unused 
rate  adjustment  authority  if  and  as 
appropriate,  to  mitigate  any  wide  and 
sustained  deterioration  in  service  (or 
cost  shifting  to  mailers).  McGraw-Hill 
Comments,  September  24,  2007,  at  8-9. 
NNA  suggests  that  this  proposal  be 
considered  in  a  future  service  standards 
rulemaking.  NNA  Comments, 

September  24,  2007,  at  10. 

The  Postal  Service  opposes  any 
revision  in  the  rules  to  address  these 
concerns  not  only  on  the  grounds  the 
Commission  expressed  in  Order  No.  26 
(relating  to  lack  of  a  method  and  the 
need  to  develop  rules  on  this  issue),  but 
also  on  grounds  that  the  PAEA  provides 
no  legal  foundation  for  such  an 
adjustment.  It  urges  the  Commission  to 
adhere  to  this  position  as  well,  and  let 
experience  determine  whether 
additional  regulations  in  this  area  prove 
necessary.  USPS  Reply  Comments, 
October  9,  2007,  at  45-46. 

Commission  analysis.  The 
Commission  recognizes  that  this  is  of 
conern  to  mailers.  Nevertheless,  the 
Commission  continues  to  conclude  that 
any  attempt  to  develop  an  adjustment 
factor  based  on  service  performance 
could  be  premature  at  this  time. 

Rule  3010.12:  source  of  CPI-U  data. 
This  rule,  as  proposed,  consists  of  a 
two-sentence  paragraph  explaining  that 
the  source  of  the  monthly  CPI-U  values 
for  the  calculation  of  the  annual 
limitation  is  the  Bureau  of  Labor 
Statistics  (BLS)  Consumer  Price  Index — 
All  Urban  Consumers,  U.S.  All  Items, 
Not  Seasonally  Adjusted,  Base  Period 
1982-84  =  100.  It  also  identifies  the 
current  series  identification  number.  No 
commenter  suggested  any  revision  to 
this  rule.  The  Commission  adopts 
proposed  rule  3010.12  without  revision. 

Rule  3010.13:  Type  1-A  and  Type  1- 
R  proceedings.  This  rule,  as  proposed, 
consists  of  five  paragraphs  addressing 
proceedings  for  the  two  referenced  types 
of  adjustment  filings.  It  addresses  a 
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considerable  range  of  responsibilities  on 
the  part  of  the  Postal  Service  and  the 
Commission,  and  identifies  the  rights  of 
the  public  in  terms  of  public 
participation. 

The  discussion  at  the  outset  of  this 
order  noted  and  addressed  many 
commenter  suggestions  regarding  notice 
and  public  comments.  There  are  some 
additional  suggestions  not  directly 
addressed  in  the  earlier  discussion.  For 
example,  OCA  proposes  revising  rule 
3010.13(bKl)  to  make  it  clear  that 
comments  may  address  planned  rate 
adjustments  that  exceed  the  annual 
limitation.  Id.  NAA  suggests  a  revision 
in  this  same  rule  to  include  a  reference 
to  39  U.S.C.  403(c).  NAA  Comments, 
September  24,  2007,  at  13-15.  MOAA 
opposes  NAA’s  suggestion  on  grounds 
of  redundancy.  MOAA  Reply 
Comments,  October  5,  2007,  at  4-5.  The 
Commission  does  not  adopt  these 
suggestions. 

Commission  analysis;  final  rule.  Most 
of  the  revisions  in  rule  3010.13  flow 
from  the  Commission’s  decision  to  make 
its  intentions  with  respect  to  ensuring 
adequate  due  process  more  clear.  The 
Commission  concludes  that  the 
approach  it  adopts  is  consistent  with  the 
PAEA. 

Proposed  paragraph  (a)  provides  that 
the  Commission  will  establish  a  docket 
for  each  rate  adjustment  filing,  promptly 
publish  notice  of  the  filing  in  the 
Federal  Register,  post  the  filing  on  its 
Web  site,  and  allow  20  days  from  the 
date  of  the  filing  for  public  comment. 
The  Commission  revises  this  rule  to 
make  its  intentions  with  respect  to  due 
process  and  related  considerations  more 
clear,  based  on  the  rationale  set  out 
previously.  This  paragraph,  as  revised 
and  adopted,  provides  that  the 
Commission’s  notice  shall  include  the 
general  nature  of  the  proceeding;  a 
reference  to  legal  authority  to  which  the 
proceeding  is  to  be  conducted;  a  concise 
description  of  the  planned  changes  in 
rates,  fees,  and  the  Mail  Classification 
Schedule;  identification  of  an  officer  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket;  a  period  of  20  days  from  the 
date  of  the  filing  for  public  comment; 
and  such  other  information  as  the 
Commission  deems  appropriate. 

Rules  3010.13(b)  and  (c)  will.be 
discussed  together.  Proposed  rule 
3010.13(b)  invites  public  comments  on 
whether  planned  rate  adjustments  are 
consistent  with  the  annual  limitation  on 
increases  (in  subpart  (1))  and  the 
policies  of  39  U.S.C.  3622  (in  subpart 
(2)).  Proposed  rule  3010.13(c)  then 
provided  for  a  Commission  order  on 
whether  the  planned  rate  adjustments 
were  consistent  with  the  annual 


limitations  on  rate  increases  established 
in  39  U.S.C.  3622(d). 

Consistent  with  the  previous 
discussion  on  APA  requirements,  and 
upon  consideration  of  the  extensive 
arguments  presented  on  the  proper 
scope  of  public  comments  and 
Commission  action  under  these  two 
rules,  the  Commission  has  determined 
to  clarify  its  expectations  by  redrafting 
subparts  (b)  and  (c)  of  the  rule.  Rule 
3010.13(b)  now  makes  more  clear  that 
the  primary  focus  of  public  comment 
should  be  on  the  mandatory 
requirements  of  the  PAEA  subchapter 
detailing  provisions  relating  to  market 
dominant  products.  The  two  subparts 
now  accurately  cross-reference  rules 
implementing  the  two  mandatory 
annual  limitations  on  rate  increases 
established  in  39  U.S.C.  3622(d). 

Rule  3010.13(c),  as  redrafted, 
continues  to  provide  for  a  Commission 
decision  within  14  days,  and  now 
specifies  that  the  Commission  will 
address  the  statutory  requirements 
related  to  the  annual  limitation  on  rate 
increases,  the  limits  on  the  recapture  of 
unused  rate  authority,  and  certain 
statutory  rate  preferences  codified  in 
that  subchapter. 

Rule  3010.13(c)  is  further  clarified  by 
changing  “and  issue  a  notice  and  order 
announcing  its  findings’’  to  “an  order 
announcing  its  findings.”  An  identical 
conforming  change  is  made  in  rule 
3010.13(g). 

The  text  of  new  paragraph  (d),  which 
was  formerly  a  subpart  under  paragraph 
(c),  in  addition  to  reflecting  the  clarified 
scope  of  the  Commission’s  review,  is 
also  revised  to  provide  that  rate 
adjustments  that  are  in  compliance  may 
take  effect  “pursuant  to  appropriate 
action  by  the  Governors”.  See  39  U.S.C. 
404(a).  Former  paragraph  (d)  is  similarly 
clarified  and  retained  as  new  paragraph 
(h). 

New  paragraph  (f)  reflects  the 
Commission’s  decision  to  post  any 
amended  notice  of  rate  adjustment  on 
its  Web  site  and  allow  a  period  of  10 
days  from  the  date  of  the  filing  for 
public  comment.  This  reflects  the 
Commission’s  decision  to  more  clearly 
specify  potential  procedural  processes. 
In  paragraph  (g),  the  text  is  revised  to 
affirmatively  note  that  the  Commission 
will  review  the  public  comments,  as 
well  as  the  amended  notice. 

The  Commission  adds  a  new 
paragraph  (j)  to  clarify  that  for  purposes 
of  subsequent  proceedings,  certain 
Commission  conclusions  with  respect  to 
the  planned  adjustments  will  be 
considered  findings  on  the  merits,  and 
others  provisional  and  subject  to 
challenge.  Conclusive  findings  are  those 
related  to  compliance  with  the  annual 


limitation  set  forth  in  rule  3010.11;  the 
limitations  set  forth  in  rule  3010.28;  and 
the  requirements  of  39  U.S.C.  3626. 

3627,  and  3629.  The  Commission  rejects 
the  suggestion  to  disallow  complaint 
filings  related  to  the  planned 
adjustments  during  the  pendency  of 
compliance  reviews.  This  is  based,  in 
part,  on  the  conclusion  that  39  U.S.C. 
3662  does  not  include  any  restriction  or 
limitation  on  filing  time.  While  a 
limitation  may  not  be  strictly 
prohibited,  the  Commission  finds  it 
should  be  hesitant  to  foreclose 
complaints.  In  addition,  it  is  developing 
complaint  rules  that  will  provide  a 
better  forum  for  considering  this  issue. 
The  Commission  declines  to  adopt 
NAA’s  suggestion  that  an  explicit 
reference  be  added  in  this  rule  to  39 
U.S.C.  403(c).  The  same  considerations 
are  already  covered  in  the  rule. 

Rule  3010.14:  contents  of  rate 
adjustment  notice.  This  section,  as 
proposed,  consists  of  three  paragraphs. 
Paragraph  (a)  is  a  general  provision 
requiring  a  Postal  Service  notice  of  rate 
adjustment  to  include  a  schedule  of 
proposed  rates;  the  planned  effective 
date(s)  of  the  proposed  rates;  a 
representation  or  evidence  that  public 
notice  of  the  planned  changes  has  been 
issued  or  will  be  issued  at  least  45  days 
before  the  effective  date(s)  for  the 
proposed  new  rates;  and  the  identity  of 
a  responsible  Postal  Service  official  who 
will  be  available  to  provide  prompt 
responses  to  requests  for  clarification 
from  the  Commission. 

Paragraph  (b)  requires  and  describes 
supporting  technical  information  and 
justifications  that  are  to  accompany  the 
notice  of  rate  adjustment.  This  pertains 
to  CPI-U  calculation;  a  schedule 
showing  unused  rate  authority  available 
for  each  class  of  mail  displayed  by  class 
and  available  amount  for  each  of  the 
preceding  five  years;  the  percentage 
change  in  rates  for  each  class  of  mail 
calculated  as  required  by  the 
Commission;  the  amount  of  new  unused 
rate  authority,  if  any,  that  will  be 
generated  by  the  rate  adjustment 
calculated  as  required  by  the 
Commission;  and,  if  new  unused  rate 
authority  will  be  generated  for  a  class  of 
mail  that  is  not  expected  to  cover  its 
attributable  costs,  an  explanation  of  the 
rationale  underlying  this  rate 
adjustment. 

It  also  requires  a  schedule  of  the 
workshare  discounts  included  in  the 
proposed  rates;  a  companion  schedule 
listing  the  avoided  costs  that  underlie 
each  such  discount;  a  separate 
justification  for  all  proposed  workshare 
discounts  that  exceed  avoided  costs; 
identification  and  explanation  of 
discounts  that  are  set  substantially 
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below  avoided  costs  focusing  on  any 
relationship  between  discounts  that  are 
above  and  those  that  are  below  avoided 
costs;  a  discussion  addressing  how  the 
planned  rate  adjustments  will  help 
achieve  the  objectives  listed  in  39  U.S.C. 
3622(b)  and  properly  take  into  account 
the  factors  listed  in  39  U.S.C.  3622(c): 
and  such  other  information  as  the  Postal 
Service  believes  will  assist  the 
Commission  to  issue  a  timely 
determination  of  whether  the  requested 
increases  are  consistent  with  applicable 
statutory  policies. 

Proposed  paragraph  (c)  addresses  new 
workshare  discounts.  It  provides  that 
whenever  the  Postal  Service  establishes 
a  new  workshare  discount  rate,  it  must 
include  with  its  filing  a  statement 
explaining  its  reasons  for  establishing 
the  discount:  all  data,  economic 
analyses,  and  other  information 
believed  to  justify  the  discount;  and  a 
certification  based  on  comprehensive, 
competent  analyses  that  the  discount 
will  not  adversely  affect  either  the  rates 
or  the  service  levels  of  users  of  postal 
services  who  do  not  take  advantage  of 
the  discount. 

Proposed  paragraph  (d)  addresses  the 
type  of  information  that  is  required  to  be 
provided  when  only  Type  1-B  rate 
adjustments  are  proposed.  It  provides 
that  the  notice  of  rate  adjustment  shall 
identify  for  each  affected  class  how 
much  existing  unused  rate  authority  is 
used  in  the  proposed  rates  calculated  as 
required  by  rule  3010.27.  It  states  that 
all  calculations  are  to  he  shown, 
including  citations  to  the  original 
sources. 

Suggested  revisions.  Suggestions 
related  to  this  proposal  differ  on  the 
amount  and  type  of  information  the 
Postal  Service  should  provide  in  its 
notice  of  adjustment,  and  run  in 
opposite  directions.  Some  say 
workshare  information  should  not  be 
required,  or  language  should  he  revised 
to  be  less  sweeping.  Others,  based  either 
on  due  process  considerations  or  on  a 
general  interest  in  more  information  and 
explanation,  suggest  adding  more 
requirements  to  rule  3010  J4.  One  of 
these  is  a  proposal  to  require  a  schedule 
identifying  every  change  in  the  Mail 
Classification  Schedule  that  will  be 
needed  to  implement  the  planned 
adjustments. 

OCA  asserts  that  proposed  rule 
3010.14(h)(4)  may  not  sufficiently 
ensure  that  rates  will  satisfy  the 
“requirement”  of  39  U.S.C.  3622(c)(2) 
that  each  class  or  type  of  mail  service 
bear  its  direct  and  indirect  attributable 
costs.  It  expresses  concern  that  the 
proposed  rule  may  allow  the 
requirement  to  be  “explained  away[.]”  It 
proposes  that  the  Postal  Service  be 


required  to  increase  rates  the  full 
amount  possible  under  the  CPI-U  cap, 
plus  any  allowable  banked  authority,  for 
any  class  that  fails  to  cover  its 
attributable  costs.  OCA  Comments, 
September  24,  2007,  at  18-22.  Valpak 
argues  that  the  proposed  rule  should  go 
further  to  require  the  Postal  Service  to 
provide  more  detail  as  to  how  the  rates 
will  move  towards  eliminating  any 
cross-subsidy.  Valpak  Comments, 
September  24,  2007,  at  17-20. 

In  contrast  to  its  opposition  to 
proposals  that  would  allow  39  U.S.C. 
3622(c)(2)  to  trump  the  rate  cap,  ANM/ 
MPA  find  OCA’s  proposal  to  require  the 
rates  for  a  class  that  is  below 
attributable  cost  to  increase  by  the 
maximum  amount  of  the  CPI-U  cap, 
plus  banked  authority  “quite 
reasonable.”  ANM/MPA  Reply 
Comments,  October  9,  2007,  at  7.  The 
Postal  Service  sees  the  styling  of  39 
U.S.C.  3622(c)(2)  as  a  “requirement”-  as 
an  indication  that  its  importance  is 
elevated  above  that  of  the  other  factors 
of  39  U.S.C.  3622(c).  It  concludes  that 
“§  3622(c)(2)  should  be  interpreted  as 
requiring  that  each  ‘class’  of  market- 
dominant  mail  cover  its  attributable 
costs.”  Postal  Service  Reply  Comments, 
October  9,  2007,  at  46—47.  Time  Warner 
discusses  the  issue  at  length  and 
concludes  that,  at  least  for  the  time 
being,  the  proposed  rules  adequately 
address  it.  Time  Warner  Reply 
Comments,  October  9,  2007,  at  11-23. 

APWU  recommends  that  the 
Commission  establish  procedures  for 
making  a  finding  of  compliance  or  non- 
compliance  for  workshare  discounts 
prior  to  the  annual  compliance  review. 
APWU  acknowledges  that  the  45-day 
review  period  associated  with  notices  of 
rate  adjustments  does  not  lend  itself  to 
an  in-depth  review  of  workshare 
discounts,  but  it  recommends  that  the 
Commission  “evaluate  workshare 
discounts  early  in  the  process[.]”  APWU 
Comments,  September  25,  2007,  at  5.  On 
reply,  several  commenters  oppose  this 
suggestion  on  the  grounds  that  it  would 
undermine  the  streamlined  rate-setting 
process  contemplated  in  the  PAEA. 
Advo  Reply  Comments,  October  9,  2007, 
at  4;  ANM/MPA  Reply  Comments, 
October  9,  2007,  at  4;  and  NAPM  Reply 
Comments,  October  9,  2007,  at  3.  The 
Postal  Service  claims  that  additional 
procedures  are  not  necessary  because  it 
intends  to  compare  workshare  discounts 
with  cost  avoidance  numbers  from  the 
previous  annual  review  and  provide  the 
required  justifications.  Postal  Service 
Reply  Comments,  October  9,  2007,  at 
54-55. 

Commission  analysis;  final  rule.  The 
Commission  does  not  find  it  necessary 
to  develop  separate  procedures  at  this 


time.  Rule  3010.14  will  assure  that 
interested  persons  can  evaluate 
workshare  discounts  in  a  timely  fashion, 
and  the  Postal  Service  has  committed  to 
preparing  and  providing  appropriate 
justifications.  If  this  system  proves 
inadequate,  the  Commission  will  elicit 
specified  suggested  remedies. 

39  U.S.C.  3622(e)(2)(B)  provides  that 
any  discount  above  cost  avoided  must 
be  phased  out  over  time.  Therefore, 
according  to  APWU,  the  regulations 
should  require  the  Postal  Service  to 
explain  how  it  will  eliminate  any 
passthroughs  that  are  above  100  percent. 
APWU  Comments,  September  25,  2007, 
at  6.  NAPM  opposes  this  assertion, 
claiming  that  such  a  requirement  would 
effectively  ignore  the  limited  exceptions 
allowed  in  39  U.S.C.  3622(e)(2)(A)-(D). 
NAPM  Comments,  October  9,  2007,  at  3. 
See  also  Pitney  Bowes  Reply  Comments, 
October  9,  2007,  at  4. 

The  Commission  views  the  provisions 
in  39  U.S.C.  3622  as  a  means  to  foster 
pricing  flexibility,  reduce  burden,  and 
facilitate  swift  rate  changes.  Requiring 
the  Postal  Service  to  plan  specifically 
how  it  intends  to  reduce  excess 
discounts  in  the  future  is  inconsistent 
with  this  purpose. 

NPPC  notes  “the  Commission  should 
clarify  that  the  cap  on  worksharing 
discounts  established  by  39  U.S.C. 
3622(e)(2)  has  five  exceptions,  not  just 
the  four  listed  in  Order  No.  26  H  2037 
n.lO.”  NPPC  Comments,  September  24, 
2007,  at  3.  Footnote  10  of  Order  No.  26 
was  intended  to  summarize  the  four 
specific  exceptions  to  39  U.S.C. 
3622(e)(2): 

(2)  Scope. — The  Postal  Regulatory 
Commission  shall  ensure  that  such  discounts 
do  not  exceed  the  cost  that  the  Postal  Service 
avoids  as  a  result  of  workshare  activity, 
unless — 

(A)  the  discount  is — 

(i)  associated  with  a  new  postal  service,  a 
change  to  an  existing  postal  service,  or  with 
a  new  work  share  initiative  related  to  an 
existing  postal  service;  and 

(ii)  necessary  to  induce  mailer  behavior 
that  furthers  the  economically  efficient 
operation  of  the  Postal  Service  and  the 
portion  of  the  discount  in  excess  of  the  cost 
that  the  Postal  Service  avoids  as  a  result  of 
the  workshare  activity  will  be  phased  out 
over  a  limited  period  of  time; 

(B)  the  amount  of  the  discount  above  costs 
avoided — 

(i)  is  necessary  to  mitigate  rate  shock;  and 

(ii)  will  be  phased  out  over  time; 

(C)  the  discount  is  provided  in  connection 
with  subclasses  of  mail  consisting 
exclusively  of  mail  matter  of  educational, 
cultural,  scientific,  or  informational  value;  or 

(D)  reduction  or  elimination  of  the 
discount  would  impede  the  efficient 
operation  of  the  Postal  Service. 

.39  U.S.C.  3622(e)(2)(A)-(D). 


Federal  Register  /  Vo  1 .  72,  No.  217/Friday,  November  9,  2007/Rules  and  Regulations 


63673 


The  Commission  js  quite  aware  that 
39  U.S.C.  3622(eK3)  includes  a 
limitation  on  reducing  worksharing 
discounts  that  are  already  in  place. 
Presumably,  this  limitation  is  the  fifth 
exception  that  NPPC  refers  to: 

(3)  Limitation. — Nothing  in  this  subsection 
shall  require  that  a  work  share  discount  be 
reduced  or  eliminated  if  the  reduction  or 
elimination  of  the  discount  would — 

(A)  lead  to  a  loss  of  volume  in  the  affected 
category  or  subclass  of  mail  and  reduce  the 
aggregate  contribution  to  the  institutional 
costs  of  the  Postal  Service  from  the  category 
or  subclass  subject  to  the  discount  below 
what  it  otherwise  would  have  been  if  the 
discount  had  not  been  reduced  or  eliminated; 
or 

(B)  result  in  a  further  increase  in  the  rates 
paid  by  mailers  not  able  to  take  advantage  of 
the  discount. 

Proposed  rule  3010.14(b)(6)  makes 
specific  reference  to  the  limitations 
contained  in  both  39  U.S.C.  3622(e)(2) 
and  (3).  No  ftirther  clarification  of  this 
area  is  required. 

Proposed  rule  3010.14(b)(6)  requires 
the  Postal  Service  to  “identify  and 
explain  discounts  that  are  set 
substantially  below  avoided  costs.” 
Pitfiey  Bowes  suggests  that  the  word 
“substantially”  be  removed  from  this 
section.  It  claims  that  this  modification 
would  encourage  the  use  of  efficient 
component  pricing  as  a  guiding 
principle  and  promote  productive 
efficiency.  Pitney  Bowes  also  notes  that 
the  word  “substantially”  is  open  to 
interpretation  and  removing  it  would 
avoid  uncertainty.  Pitney  Bowes 
Comments,  September  24,  2007,  at  2-3. 
On  reply,  Stamps.com  concurs  with 
Pitney  Bowes  while  APWU  and  the 
Postal  Ser\'ice  oppose  the  suggestion. 
Stamps.com  Reply  Comments,  October 
9,  2007,  at  4;  and  APWU  Reply 
Comments,  October  9,  2007,  at  3-6.  The 
Postal  Service  explains: 

[T]he  Postal  Service  has  some  concerns 
about  the  Commission’s  proposal  to  require 
-an  explanation  of  any  discounts 
“substantially  below”  avoided  costs.  *  *  * 
Understanding,  however,  that  the 
Commission  is  attempting  to  navigate 
through  a  wide  variety  of  competing 
concerns  in  developing  an  entirely  new 
system,  the  Postal  Service  was  willing  [to] 
accept  the  rule  as  proposed  as  a  practical 
compromise,  which  would  still  allow  the 
Postal  Service  to  achieve  a  workable  balance 
for  rate  design  purposes.  If,  however,  the 
word  “substantially”  were  removed  as  Pitney 
Bowes  advocates,  this  balance  would  be 
upset.  A  system  designed  to  presumptively 
lock-in  all  workshare  passthroughs  at  exactly 
100  percent  of  avoided  costs  would  remove 
much  of  the  flexibility  that  a  price  cap 
system  is  intended  to  achieve. 

Postal  Service  Reply  Comments, 

October  9,  2007,  at  50. 


The  Commission  purposefully 
included  the  word  “substantially”  in 
the  rule  so  that  the  Postal  Service  would 
not  be  required  to  explain  reasonable 
passthroughs  of  less  than  100  percent 
that  were  due  to  rounding,  or  other 
similar  rate  design  goals.  Therefore,  the 
wording  will  remain  in  the  rules.  If  in 
the  future  the  word  “substantially” 
requires  clarification,  a  more  detailed 
and  precise  definition  can  be  crafted. 

Pitney  Bowes  suggests  that  efficient 
component  pricing  concepts  should  be 
extended  to  cost  differences  not  strictly 
related  to  worksharing.  It  suggests  that 
when  the  Postal  Service  departs  from 
cost-based  rate  design,  it  should  be 
required  to  explain  its  reasons  for  doing 
so.  Pitney  Bowes  Comments,  September 
24,  2007,  at  4.  The  Commission  has 
used  efficient  component  pricing  as  a 
guiding  principle  in  rate  design; 
however,  the  PAEA  does  not 
specifically  require  it  for  rate  differences 
not  related  to  worksharing. 

NPPC  suggests  the  Commission  clarify 
that  the  term  “workshare  discounts” 
refers  solely  to  presorting,  prebarcoding, 
handling,  and  transportation.  It  argues 
that  some  discounts  for  cost  saving 
activities  performed  by  mailers  should 
not  be  subject  to  worksharing  rules. 
NPPC  Comments,  September  24,  2007, 
at  2-3.  Pitney  Bowes  and  NAPM 
support  this  suggestion.  Pitney  Bowes 
Reply  Comments,  October  9,  2007,  at  3; 
and  NAPM  Reply  Comments,  October  9, 
2007,  at  2.  APWU  opposes  this 
suggestion  on  the  grounds  that  the 
suggestion  seems  to  be  designed  to 
avoid  appropriate  scrutiny  for  some 
types  of  discounts.  This  could  have 
detrimental  effects  on  the  Postal  Service 
and  other  users  of  the  mail.  APWU 
Reply  Comments,  October  9,  2007,  at  7. 
In  its  explanation  of  the  proposed  rules 
the  Commission  acknowledges  that  the 
PAEA  defines  worksharing  as  activities 
related  to  four  broad  areas.  However,  the 
Commission  finds  that  it  is  unnecessary 
and  premature  to  explicitly  decide  what 
types  of  justification  beyond  those 
provided  for  in  rule  3010.14(b),  if  any, 
would  be  necessary  to  support  other  rate 
distinctions. 

In  rule  3010.14(c),  the  Commission 
proposes  a  procedure  for  establishing 
new  workshare  discounts.  This  rule 
directs  the  Postal  Service  to  provide 
certain  information  including  the 
reasons  for  establishing  the  new 
discount,  analysis  supporting 
establishment  of  the  new  discount,  and 
certification  that  the  discount  will  not 
adversely  affect  other  mailers. 

Section  3010.14(c)(2)  requires  the 
Postal  Service  to  provide,  “all  data, 
economic  analysis,  and  other 
information  believed  to  justify  the 


discount.”  Stamps.com  Comments, 
September  24,  2007,  at  4  finds  this 
language  to  be  overbroad  and  contends 
that  the  Postal  Service  should  only  be 
required  to  provide  the  data  that  it 
formally  relied  on  in  developing  the 
discount.  The  Commission  did  not 
contemplate  that  the  Postal  Service 
would  have  to  provide  a  laundry  list  of 
possible  justifications.  Rather,  the  Postal 
Service  should  provide  only  the 
information  it  relied  on  in  developing 
the  discount.  The  word  “believed”  has 
been  changed  to  “relied  on”  to  clarify 
the  intent  of  this  subsection. 

NPPC  asserts  that  the  Postal  Service 
should  not  be  required  to  certify  that  the 
new  worksharing  discount  will  not 
adversely  affect  other  mailers.  In  making 
this  assertion,  NPPC'argues  that  nothing 
in  the  PAEA  supports  this  regulation..  It 
claims  that  new  worksharing  discounts 
are  often  designed  to  correct  existing 
cross-subsidies  and  therefore  do  have 
negative  impacts  on  other  mailers’  rates. 
NPPC  Comments,  September  24,  2007, 
at  4.  See  also  Stamps.com  Reply 
Comments,  October  9,  2007,  at  1-2.  To 
illustrate  its  point,  NPPC  cites  a 
discussion  in  the  Commission’s  Second 
Opinion  and  Recommended  Decision  on 
Reconsideration  in  Docket  No.  R2006-1 
related  to  the  letter/ flat  differential.  This 
reference  is  of  limited  value  as 
workshare  discounts,  as  defined  in  the 
PAEA,  do  not  include  shape-based 
differences. 

The  intent  of  proposed  rule 
3010.14(c)(3)  is  to  ensure  that  the  Postal 
Service  complies  with  39  U.S.C. 
3622(e)(4)(C)  when  designing  new 
worksharing  discounts.  This  section 
requires  the  Postal  Service  to  certify 
“that  the  discount  will  not  adversely 
affect  rates  or  services  provided  to  users 
of  postal  services  who  do  not  take 
advantage  of  the  discount  rate.”  GCA 
correctly  describes  the  intent  of  the  rule: 

The  phrase  “workshare  discount,” 
properly  understood,  refers  to  a  price 
concession  reflecting  (ideally  at  100  percent 
passthrough)  cost  savings  to  the  Postal 
Service  generated  by  substitution  of  mailer 
activity  for  work  that  the  Postal  Service 
would  otherwise  have  had  to  perform.  If  the 
discount  is  properly  designed,  and  does  pass 
through  100  percent  of  the  savings,  then  a 
mailer  who  does  not  take  advantage  of  it  is 
not  enjoying  an  “internal  cross-subsidy.”  So 
far  as  the  workshared  mail  is  concerned,  the 
Postal  Service  is  shedding  costs  precisely 
equal  to  the  revenue  it  gives  up  by  reason  of 
the  discount.  In  other  words,  the  Service  is 
(as  it  should  be  under  efficient  component 
pricing)  indifferent  as  to  whether  it  or  the 
mailer  performs  the  function  on  which  the 
discount  is  based. 

GCA  Reply  Comments,  October  9,  2007, 
at  6.  (Footnotes  omitted;  emphasis  in 
original.) 
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Commission  analysis;  final  rule.  The 
Commission  retains  rule  3010.14  largely 
as  proposed,  but  makes  several  revisions 
in  response  to  commenters’  suggestions 
on  other  matters. 

The  first  change  is  to  rule 
3010.14(bK4).  The  Commission  revises 
this  provision  by  changing  the  words 
“should  explain”  in  the  last  sentence  to 
“must  provide.”  As  adopted  in  final 
form,  the  last  sentence  now  reads:  “If 
new  unused  rate  authority  will  be 
generated  for  a  class  of  mail  that  is  not 
expected  to  cover  its  attributable  costs, 
the  Postal  Service  must  provide  the 
rationale  underlying  this  adjustment.” 
This  does  not  precisely  track  OCA’s 
suggestion  that  the  Postal  Service 
should  be  required  to  make  an 
adjustment  in  circumstances  where 
attributable  costs  are  not  covered,  but 
strengthens  the  existing  approach. 

The  Commission  anticipates  that  the 
Postal  Service  will  make  every  effort  to 
ensure  that  classes  of  mail  recover  their 
attributable  costs  including,  if  . 
necessary,  using  its  full  authority  to 
increase  rates  under  the  cap.  The  final 
rule  allows  the  Postal  Service  to  provide 
an  explanation  should  it  somehow  not 
be  possible  to  do  so. 

The  second  change  is  to  rule 
3010.14(b)(7),  where  the  Commission 
conforms  the  language  to  its  decision  on 
the  scope  of  the  compliance  review. 
Accordingly,  this  paragraph,  as  adopted, 
reads  as  follows:  “A  discussion  that 
demonstrates  how  the  planned  rate 
adjustments  are  designed  to  help 
achieve  the  objectives  listed  in  39  U.S.C. 
3622(b)  and  properly  take  into  account 
the  factors  listed  in  39  U.S.C.  3622(c).” 

A  related  change,  also  consistent  with 
the  decision  on  scope  of  review,  is  the 
addition  of  new  rule  3010.14(b)(8).  This 
provision  reads  as  follows:  “A 
discussion  that  demonstrates  the 
planned  rate  adjustments  are  consistent 
with  39  U.S.C.  3626,  3627  and  3629.” 

The  next  change  is  the  addition  of  a 
I  new  requirement,  rule  3010.14(b)(9), 
that  the  Postal  Service  provide  a 
schedule  identifying  every  change  to  the 
Mail  Classification  Schedule  that  will  be 
necessary  to  implement  the  planned  rate 
adjustments.  This  addition  responds  to 
Valpak’s  suggestion. 

The  addition  of  these  provisions 
requires  redesignating  proposed  rule 
3010.14(b)(8)  as  rule  3010.14(b)(10). 

This  affects  only  the  paragraph 
designation,  not  the  text. 

The  Commission  retains  paragraph  (c) 
largely  as  proposed,  but  revises  rule 
3010.14(c)(2)  as  discussed  above. 

Accordingly,  the  Commission  adopts 
proposed  rule  3010.14  as  final,  with  the 
referenced  revisions. 


E.  Subpart  C — Rules  for  Applying  the 
Price  Cap 

Subpart  C,  as  proposed,  consists  of 
nine  rules  focused  primarily  on 
essential  aspects  of  price  cap 
administration.  These  rules  are  more 
technical  than  the  others  in  part  3010, 
as  most  involve  calculations.  The 
Commission  has  attempted  to  make  the 
rules  understandable  to  lay  readers. 

Structure.  There  was  no  opposition  to 
the  proposed  format  of  this  subpart. 
However,  the  Commission,  in  response 
to  a  suggestion,  adds  a  new  rule  3010.29 
to  address  the  possibility  of  a 
transitional  filing  using  Postal 
Reorganization  Act  procedures. 

Rule  3010.20:  test  for  compliance  with 
the  annual  limitation.  This  rule,  as 
proposed,  addresses  how  to  calculate 
the  statutory  price  cap  mechanism.  It 
resolves  a  debate  over  whether  the 
moving  average  method  or  the  point  to 
point  method  should  be  used.  The  rule 
reflected  adoption  of  the  moving 
average  method.  It  did  not  reflect  a 
requested  adjustment  for  service 
degradation  or  costs  associated  with 
mail  preparation  and  related  activities. 

Suggested  revisions.  Several 
commenters  continue  to  express 
concern  about  the  absence  of  an 
adjustment  factor  to  account  for  the 
impact  of  certain  developments.  See,  for 
example,  DMA  Comments,  September 
24,  2007,  at  8-9;  NPPC  Comments, 
September  24,  2007,  at  6;  Pitney  Bowes 
Comments,  September  24,  2007,  at  11- 
12;  and  ANM/MPA  Comments, 
September  26,  2007,  at  4-5.  ANM/MPA 
further  suggests  a  that  could  be  used  to 
make  such  an  adjustment,  thereby 
addressing  one  consideration  the 
Commission  mentioned  in  Order  No.  26. 
Id.  at  5.  DMA  also  believes  the  cap 
should  reflect  any  degradation  in 
service.  It  proposes  that  the  Commission 
state  that  the  CPI  number  that  forms  the 
basis  for  the  planned  changes  assumes 
no  change  in  service  standards,  actual 
performance,  or  makeup  requirements, 
and  that  any  such  changes  will  result  in 
an  adjustment  to  that  factor.  DMA 
Comments,  September  6,  2007,  at  7-8. 

Commission  analysis;  final  rule.  The 
Commission  continues  to  believe  that  it 
is  not  appropriate  to  include  the 
requested  adjustment  in  its  rules  at  this 
time.  It  reiterates  that  the  statute 
establishes  a  system  of  accountability 
through  increased  transparency,  and 
that  an  anticipated  rulemaking  on 
annual  reporting  requirements  will 
include  data  on  service  achievement.  It 
also  notes  that  if  experience  shows  that 
additional  regulations  are  needed  to 
achieve  the  objectives  of  the  legislation, 
the  Commission  is  obligated  to  develop 


appropriate  regulations  or  recommend 
legislative  changes  to  Congress. 

Rule  3010.21:  Calculation  of  annual 
limitation.  This  rule,  as  proposed, 
consists  of  two  paragraphs  explaining 
how  the  annual  limitation  is  calculated 
and  setting  out  the  formula. 

On  behalf  of  Advo,  Antoinette 
Crowder  and  William  C.  Miller  present 
an  alternative  method  of  calculating  the 
annual  inflation  cap  (cap).^*'’  Crowder 
and  Miller  calculate  the  cap  by  first 
computing  the  percentage  change  in  the 
CPI-U  for  each  of  the  12  preceding 
months  over  the  same  period  last  year 
(SPLY),  and  then  take  the  simple 
average  of  these  percentages.  The 
Commission’s  proposed  rule  calculates 
the  cap  by  first  computing  two 
sequential,  12-month  simple  averages  of 
the  CPI-U  that  are  12  months  apart 
(referred  to  as  Recent  and  Base 
Averages),  and  then  takes  the  percentage 
change  in  these  averages.  See  rule 
3010.21.  Both  methods  utilize  the 
preceding  24  monthly  values  of  the  CPI- 
U.  The  Crowder  and  Miller  method  can 
be  characterized  as  a  month-SPLY 
method,  while  the  Commission’s 
method  can  be  characterized  as  a  year- 
SPLY  method. 

Commission  analysis.  Crowder  and 
Miller  contend  that  the  Commission’s 
method  yields  a  biased  measure.of 
inflation  and  that  their  method  is 
statistically  superior  to  the 
Commission’s  method.  Crowder  and 
Miller  at  11.  The  Commission  does  not 
find  the  criticism  of  Crowder  and  Miller 
sufficiently  compelling  to  change  its 
proposed  cap  calculation  for  the 
following  reasons. 

First,  the  Commission  uses  the  same 
as  the  Bureau  of  Labor  Statistics  to 
calculate  the  annual  percentage  change 
in  the  CPI-U  so  it  is  officially  accepted 
for  this  purpose.’^  Until  the 
Commission  finds  that  this  method  of 
calculating  annual  percentage  changes 
in  the  CPI-U  is  faulty  in  some 
meaningful  fashion,  the  Commission 
concurs  with  the  Bureau  of  Labor 
Statistics  on  the  appropriate  method. 

Second,  the  Commission  finds.the 
basis  of  the  assertion  by  .Crowder  and 
Miller  that  the  Commission’s  inflation 
cap  calculation  formula  is  biased  to  be 
theoretically  limited.  Crowder  and 
Miller  arrive  at  this  conclusion  by 
expressing  the  Commission’s  year-SPLY 


Statement  of  Antoinette  Crowder  and  William 
C.  Miller  in  Response  to  Commission  Order  No.  26, 
September  24,  2007  (Crowder  and  Miller). 

See  ftp://ftp.bls.gov/pub/special.requests/cpi/ 
cpiai.txt.  Note  that  the  percentage  change  in  the 
CPI-U  in  the  “avg-avg”  column  for  2005-2006  is 
3.2  percent.  This  is  calculated  as  the  2006  annual 
average  CPI-U  divided  by  the  2005  annual  average 
CPI-U  minus  1,  which  is  the  Commission’s  method. 
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method  in  month-SPLY  terms.  In  order 
to  do  this,  they  must  multiply  their  own 
month-SPLY  terms  by  monthly  weights 
they  have  derived.  Because  these 
monthly  weights  are  correlated  with  the 
month-SPLY  inflation  terms,  Crowder 
and  Miller  conclude  that  the 
Commission’s  method  yields  a  biased 
measure  of  inflation. While  it  is  true 
that  the  weights  needed  to  express  the 
Commission’s  formula  in  month-SPLY 
terms  are  correlated  with  those  month- 
SPLY  terms,  this  does  not  prove  that  the 
year-SPLY  method  is  a  biased  measure 
of  inflation  and  the  month-SPLY 
method  is  not.  That  would  be  the  case 
only  if  the  month-SPLY  method  used  by 
Crowder  and  Miller  was  an  unbiased 
measure  of  inflation.  Crowder  and 
Miller  attempt  to  show  this  is  the  case, 
but  they  are  able  to  do  this  only  by 
assuming  that  month-SPLY  inflation  is 
constant  across  months.^-’  This 
unrealistic  assumption  undermines 
Crowder  and  Miller’s  claim  that  their 
method  is  unbiased  and  therefore 
superior  to  the  Commission’s  method. 
All  that  can  be  said  is  that  the 
Commission’s  method  of  calculating  the 
annual  inflation  cap  is  not  identical  to 
the  method  used  by  Crowder  and  Miller. 

Third,  the  method  used  by  Crowder 
and  Miller  yields  no  material  difference 
in  the  measurement  of  inflation 
compared  to  the  Commission’s  method. 
Employing  monthly  CPI-U  data  from 
the  Bureau  of  Labor  Statistics  from  1962 
through  2006  (a  total  of  540  monthly 
CPI-U  values),  the  Commission 
calculated  516  annual  percentage 
changes  in  inflation  using  each  of  the 
two  methods.  The  method  used  by 
Crowder  and  Miller  yields  cumulative 
percentage  changes  in  inflation  just  over 
1  percent  greater  than  the  Commission’s 
method  for  the  entire  43-year  period.  If 
anything,  the  method  used  by  Crowder 
and  Miller  seems  to  favor  a  higher  cap 
on  average.  Moreover,  there  is  no 
material  difference  in  any  one  of  the  516 
annual  percentage  changes  calculated 
by  the  two  methods.  The  Commission 
found  that  there  was  not  a  single  month 
in  which  the  absolute  inflation 
difference  between  the  two  methods 
exceeded  one-tenth  of  one  percent 
(0.1%).2‘' 

’"Crowder  and  Miller  specifically  attribute  the 
cause  of  the  bias  to  the  interaction  in  month-SPLY 
CPI  indices  and  a  monthly  weight,  because  they 
share  a  common  term,  namely.  See  Crowder  and 
Miller  at  14. 

See  Crowder  and  Miller  at  13  where  they 
assume  that  the  “*  *  *  expected  value  of  any 
month-to-SPLY  adjustment  factor  is  one  plus  the 
expected  value  of  the  inflation  rate,  a  constant  (r).” 

2"  The  Bureau  of  Labor  Statistics  has  recently 
started  to  report  the  CPI-U  index  to  three  decimal 
places.  For  this  reason,  the  cap  is  rcmnded  to  three 
decimal  places  before  being  expressed  as  a 


The  Postal  Service  reaches  the  same 
conclusions  about  the  method  used  by 
Crowder  and-Miller.  The  Postal  Service 
first  states  that  the  method  used  by 
Crowder  and  Miller  appears  to  have  de 
minimis  practical  consequences. 

Further,  the  Postal  Service  is 
unconvinced  that  the  method  used  by 
Crowder  and  Miller  can  be  considered 
to  be  statistically  superior  to  the 
Commission’s  method.  Postal  Service 
Reply  Comments,  October  9,  2007,  at  40, 
n.96. 

Final  rule.  Final  rule  3010.21  remains 
largely  as  initially  proposed.  The 
Commission  revises  the  last  sentence  of 
paragraph  (a)  to  eliminate  a  potential 
source  of  confusion.  The  revision 
clarifies  that  rounding  of  the  percentage 
referred  to  is  to  one  decimal  place. 

Rule  3010.22:  Calculation  of  less  than 
annual  limitation.  This  rule,  as 
proposed,  consists  of  three  paragraphs 
addressing  situations  where  a 
calculation  of  a  less  than  annual 
limitation  is  required. 

Rule  3010.23:  Calculation  of 
percentage  change  in  rates.  This  rule 
contains  four  paragraphs. 

Commenters’  positions.  In  discussing 
proposed  rules  3010.22  and  3010.23, 
several  commenters  raise  concerns  that 
the  proposed  rules  may  allow  the  Postal 
Service  to  implement  rate  increases  that 
exceed  the  intended  limits  of  the  cap 
over  time.  Advo  Comments,  September 
24,  2007,  at  5-6;  DMA  Comments, 
September  24,  2007,  at  6-8;  Pitney 
Bowes  Comments,  September  24,  2007, 
at  10—11;  and  MOAA  Reply  Comments, 
October  5,  2007,  at  4.  One  topic  of 
discussion  is  whether  the  cap  should  be 
applied  to  average  revenue  or  to  rates. 
DMA  and  Advo  describe  potential 
scenarios  whereby  more  frequent  rate 
increases  would  result  in  higher  average 
revenue  than  what  would  be  achieved 
with  annual  rate  increases. 

Advo  supplements  its  comments  with 
a  detailed  technical  analysis  of  the 
Commission’s  proposed  rule  3010.22 
governing  Type  1  rate  adjustments  filed 
less  than  one  year  apart.  The  statement 
interprets  the  purpo.se  of  the  rule  for  a 
partial  year  limitation,  demonstrates 
that  it  does  not  achieve  that  purpose, 
concludes  that  it  would  permit 
excessive  increases  in  average  revenue, 
and  proposes  an  alternative  formulation 
to  achieve  the  perceived  intent  of  the 
rule.  Crowder  and  Miller  at  2—11. 

The  Postal  Service  responds  to  these 
concerns  with  a  discussion  of  the 
difference  between  a  cap  on  average 
revenue  and  a  cap  on  rates.  Postal 
Service  Reply  Comments,  October  9, 

percentage  change,  and  to  one  decimal  place  when 
expressed  as  a  percentage  change. 


2007,  at  30—35.  It  argues  that  the 
proposed  rules  appropriately  identify 
the  “percentage  differences  between  sets 
of  rates,  and  not  *  *  *  total  revenue  or 
revenue  per  piece  for  particular  time 
periods.”  Id.  at  32.  It  applies  the  same 
logic  to  address  the  concerns  of  DMA 
and  Advo  that  more  frequent  rate 
increases  may  allow  the  Postal  Service 
to  collect  excess  revenue.  The  Postal 
Service  concludes  that  the 
Commission’s  proposed  rules  correctly 
place  the  restriction  on  rates,  rather  than 
revenue.  It  also  points  out  that  proposed 
rule  3010.7  requires  the  Postal  Service 
to  provide  a  schedule  of  regular  rate 
changes,  and  prevents  it  from  deviating 
from  the  schedule  without  some 
articulated  rationale.  Id.  at  35-40. 

Commission  analysis.  The 
Commission  finds  that,  by  applying  the 
CPI-U  cap  as  a  limitation  on  the 
percentage  change  in  rates,  its  proposed 
rules  are  consistent  with  39  U.S.C. 
3622(d)(1)(A).  While  more  frequent  rate 
increases  may  produce  higher  revenue, 
other  components  of  the  rules  and  the 
PAEA,  as  well  as  practical  operational 
and  market  considerations,  constrain 
the  frequency  with  which  rates  can  be 
adjusted.  The  Commission  also  believes 
that  its  clarification  of  the  treatment  of 
rates  of  limited  duration  (e.g.,  seasonal 
or  temporary)  in  rule  3010.23  may 
address  some  of  the  concerns  of 
commenters  who  urge  the  use  of  average 
revenue  in  the  application  of  the  cap. 

Crowder  and  Miller’s  critique  of  tne 
partial-year  rate  adjustment  rule 
(3010.22)  mistakenly  assumes  that  the 
cap  is  based  on  the  estimated  increase 
in  CPI-U  for  the  next  year.  Crowder  and 
Miller  at  2.  The  historical  increase  in 
CPI-U  that  establishes  the  allowable 
increase  is  not  assumed  to  be  a  forecast 
proxy.  Accordingly,  the  partial-year  rate 
adjustment  rule  is  not  designed  to 
account  for  the  difference  between 
actual  increases  in  CPI-U  and  those 
estimated  at  the  beginning  of  the  year. 
The  rule  is  intended  to  give  the  Postal 
Service  flexibility  in  the  timing  of  rate 
adjustments.  Therefore,  the  alternative 
calculation  suggested  in  the  statement  is 
not  adopted. 

Also,  the  suggested  alteration  to  the 
rules  for  applying  the  cap  to  a 
subsequent  adjustment  is  unnecessary. 
The  Commission’s  proposed  rule 
3010.22  takes  into  account  rate 
adjustments  (including  partial-year 
adjustments)  within  the  previous  year  to 
determine  the  allowable  increase. 

Commission  analysis;  final  rule.  The 
Commission  makes  one  revision  to  this 
rule.  It  adds,  in  the  last  sentence  of 
paragraph  (b),  the  same  limit  on 
rounding  that  now  appears  in  final  rule 
3010.21(a).  The  rationale  is  the  same; 
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Eliminating  a  potential  source  of 
confusion. 

The  Commission  does  perceive  a  need 
for  a  slight  modification  of  other 
proposed  rules  governing  notices  of  rate 
adjustment  filed  less  than  a  year  apart. 
The  language  of  rules  3010.4  and 
3010.28  are  clarified  to  better  reflect  39 
U.S.C.  3622(d)(2)(C)(iiiKlV). 

The  Commission  remains  sensitive  to 
concerns  that  its  untested  rules 
successfully  implement  the 
requirements  of  the  PAEA  as  intended. 

It  will  monitor  and  evaluate  the 
effectiveness  of  the  rules  as  they  are 
utilized  and  consider  modifications. 

Rule  3010.23:  Calculation  of 
percentage  change  in  rates.  Several 
commenters  found  the  proposed 
language  in  rule  3010.23  addressing 
rates  of  limited  duration  [e.g.,  seasonal 
or  temporary)  to  be  potentially 
confusing.  DMA  Comments,  September 
24,  2007,  at  7;  NPPC  Comments, 
September  24,  2007,  at  6;  ANM/MPA 
Comments,  September  24,  2007,  at  3—4; 
and  GCA  Reply  Comments,  October  9, 
2007,  at  12.  Specifically,  there  is 
concern  that  the  third  sentence  of  rule 
3010.23(b)  may  conflict  with  the  last 
sentence  in  rule  3010.23(a)  and 
unintentionally  lead  to  rate  increases 
that  violate  the  intent  of  the  cap.  The 
commenters  suggest  either  deleting  the 
third  sentence  of  rule  3010.23(b)  or 
revising  it  to  make  it  more  clearly 
consistent  with  the  last  sentence  in  rule 
3010.23(a). 

In  its  reply  comments,  the  Postal 
Service  suggests  an  interpretation  of  the 
rules  whereby  the  third  sentence  of  rule 
3010.23(b)  creates  an  exception  to  the 
last  sentence  in  rule  3010.23(a).  It 
proposes  alternative  wording  for  the 
third  sentence  of  rule  3010.23(b)  that 
would  codify  an  exception  for  rates  that 
are  not  “in  effect  at  the  time  of  notice 
of  proposed  rate  changes,  and  there  is 
no  expectation  that  [the  rates]  will 
necessarily  be  offered  again  in 
subsequent  years[.]”  Postal  Service 
Reply  Comments,  October  9,  2007,  at  41. 

Commission  analysis.  To  clarify  the 
intent  of  the  rules,  the  Commission 
deletes  the  third  sentence  of  proposed 
rule  3010.23(b).  The  Postal  Service’s 
interpretation  and  suggested  language  is 
not  consistent  with  the  Commission’s 
intent  for  the  treatment  of  seasonal  or 
temporary  rates.  Such  an  interpretation 
could  imply  that  the  introduction  of  a 
seasonal  discount  would  be  included  in 
the  test  for  compliance  with  the  cap, 
while  the  subsequent  elimination  of  the 
discount  might  not  be  included 
(depending  on  the  timing  of  the  notice). 

Tne  intent  of  rule  3010.23(a)  is  for 
each  rate  that  is  either  current  (even  if 
it  is  not  available  at  the  time  of  year  of 


the  notice)  or  planned,  or  both,  to  be 
treated  as  a  rate  cell  and  thus  included 
in  the  formula  in  rule  3010.23(c).  If  a 
seasonal  or  temporary  rate  is  to  be 
eliminated,  the  volume  for  the  rate  cell 
will  be  applied  to  the  applicable 
planned  permanent  or  year-round  rate 
in  the  numerator  of  the  rule  3010.23(c) 
formula,  and  the  same  volume  will  be 
applied  to  the  current  seasonal  or 
temporary  rate  in  question  in  the 
denominator.  This  is  to  be  done  without 
regard  to  the  timing  of  the  notice  within 
a  calendar  year. 

A  simplified  example  may  be  helpful. 
Suppose  a  class  consists  of  a  single  type 
of  mail,  with  one  rate  (10  cents)  applied 
from  January  through  June  and  another 
(9  cents)  applied  from  July  through 
December.  Further  suppose  that  the 
Postal  Service  files  a  notice  of  rate 
adjustment  in  which  the  July  though 
December  rate  is  eliminated  (making  the 
current  January  through  June  the  new 
year-round  rate)  with  no  other  changes. 
Assume  the  volumes  from  the  most 
recent  available  12  months  of  billing 
determinants  are  50  million  pieces  for 
each  of  the  two  rates,  for  a  total  of  100 
million  pieces  in  the  class. 

Regardless  of  the  time  of  year  of  the 
notice,  the  method  for  calculating  the 
percentage  change  in  rates  is  the  same. 
The  first  step  is  to  sum  the  products  of 
the  planned  rates  and  volumes 
((50,000,000  X  .10  =  5,000,000)  + 
(50,000,000  X  .10  =  5,000,000)  = 
10,000,000)).  The  second  step  is  to  sum 
the  products  of  the  current  rates  and 
volumes  ((50,000,000  x  .10  =  5,000,000) 
+  (50,000,000  X  .09  =  4,500,000)  = 
9,500,000)).  The  final  step  is  to  divide 
the  results  of  the  first  step  by  the  results 
of  the  second  step  and  subtract  1  from 
the  quotient  ((10,000,000  x  9,500,000  = 
1.0526)  - 1  =  0.0526  =  5.26%)).  The 
elimination  of  the  July  through 
December  rate  would  therefore  result  in 
a  5.26  percent  increase  in  rates  for  the 
class. 

Selection  of  volumes  for  weights. 

Time  Warner  proposes  to  add  before¬ 
rates  subscripts  to  the  volume  variable 
(V)  in  the  formula  in  rule  3010.23(c),  to 
clarify  that  a  Laspeyres  index  will  be 
used  to  test  for  compliance  with  the  cap. 
Time  Warner  Comments,  September  24, 
2007,  at  10.  The  Postal  Service  asserts 
that  rule  3010.23(d)  adequately 
identifies  the  volume  weights  to  be  used 
in  the  calculation.  Postal  Service  Reply 
Comments,  October  9,  2007,  at  33-34. 

The  Commission  finds  that  the 
language  of  rule  3010.23(d)  sufficiently 
defines  the  weights  to  be  applied. 
Moreover,  referring  to  the  weights  as 
“before-rates”  w.ould  not  be  a 
completely  accurate  description,  as 
3010.23(d)  instructs  the  Postal  Service 


to  adjust  the  billing  determinants  to 
account  for  classification  changes.  Using 
Time  Warner’s  proposed  language,  if  a 
new  rate  is  introduced,  its  “before¬ 
rates”  volume  would  be  zero,  and  the 
effects  of  introducing  it  would  be 
improperly  excluded  from  the 
calculation  of  the  percentage  change  in 
rates.  For  these  reasons,  the  Commission 
does  not  incorporate  the  suggested 
modification. 

Commission  analysis;  final  rule.  The 
Commission  agrees  that  clarification  is 
warranted.  It  finds  this  can  be  achieved 
by  deleting  the  third  sentence  in 
paragraph  (b).  The  Commission,  on  its 
own  accord,  adds  the  term  “where,”  in 
paragraph  (c)  immediately  after  the 
presentation  of  the  formula  and  before 
the  key.  The  Commission  makes  no 
other  changes  in  this  rule. 

Rule  3010.24  :  Treatment  of  volume 
associated  with  negotiated  service 
agreements.  This  rule,  as  proposed, 
generally  provides  that  mail  volumes 
sent  at  non-tariff  rates  under  negotiated 
service  agreements  are  to  be  included  in 
the  calculation  of  percentage  change  in 
rates  as  though  they  paid  the 
appropriate  rates  of  general 
applicability.  It  also  requires  supporting 
explanations  and  the  rationale  for 
assumptions. 

There  were  no  suggested  revisions  to 
this  rule.  The  Commission  adopts  the 
rule  with  one  editorial  change.  It 
eliminates  the  superfluous  term  “non¬ 
tariff’. 

Rule  3010.25:  Limitation  on  unused 
rate  adjustment  authority  rate 
adjustments.  This  rule,  as  proposed, 
addresses  certain  limits  on  unused  rate 
adjustment  authority.  There  were  no 
suggested  revisions  to  this  rule.  The 
Commission  adopts  it  as  proposed. 

Rule  3010.26:  Calculation  of  unused 
rate  adjustment  authority.  This  rule,  as 
proposed,  consists  of  four  paragraphs 
addressing  several  matters  related  to  the 
calculation  of  unused  rate  adjustment 
authority. 

Commission  analysis;  final  rule.  The 
Commission  makes  several  clarifying 
revisions  in  rule  3010.26.  In  paragraph 
(a),  it  adds  the  words  “notices  of’  before 
“Type  1  rate  adjustment”  to  assist  in 
determining  the  accrual  period.  In 
paragraph  (b),  it  adds  the  words  “Type 
1”  before  rate  adjustment  for 
consistency  with  the  previous  reference. 
It  also  revises  the  phrase  “or  .22(b)”  to 
“or  3010.22(b)”  to  conform  to 
publication  requirements.  It  makes  no 
other  revisions  to  this  rule. 

Rule  3010.27:  Application  of  unused 
rate  adjustment  authority.  This  rule,  as 
proposed,  consists  of  one  paragraph 
addressing  application  of  unused  rate 
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adjustment  authority.  The  Commission 
adopts  it  as  proposed. 

Rule  3010.28:  Maximum  size  of  Type 
1-B  adjustments.  This  rule,  as  proposed, 
describes  the  limitations  on  size  of  the 
adjustment  based  on  unused  rate 
adjustment  authority. 

Commission  analysis;  final  rule.  The 
Commission  makes  minor  editorial 
changes  in  the  introductory  portion  of 
this  rule  to  improve  clarity  and 
readability  and  conform  to  publication 
requirements.  It  now  reads  as  follows: 
“Unused  rate  adjustment  authority 
exercised  in  notices  of  rate  adjustments 
for  any  class  in  any  12-month  period 
may  not  exceed  the  applicable 
limitations  described  in  rules  3010.21  or 
3010.22  plus  the  lesser  of:”.  The 
Commission  makes  no  changes  in  the 
following  two  paragraphs.  The 
Commission  adopts  this  rule  as  revised. 

New  rule  3010.29:  Transitional  filings. 
New  rule  3010.29  addresses  the  fact  that 
39  U.S.C.  3622(f)  explicitly  allows  the 
Postal  Service  to  file  an  omnibus  rate 
case  through  December  19,  2007.  The 
addition  of  this  rule  responds  to  OCA’s 
apt  assertion  that  neither  the 
Commission’s  Order  No.  26  discussion 
nor  the  accompanying  proposed  rules 
addressed  the  possibility  of  a  Postal 
Service  filing  PAEA-type  rate 
adjustments  during  an  omnibus  rate 
case,  or  the  potential  impact  of  another 
omnibus  rate  case  on  a  rate  adjustment 
filing.  A  transitional  filing  would  have 
an  impact  on  subsequent  calculation  of 
the  annual  limitation.  Accordingly,  the 
new  rule  provides:  “If  the  Postal  Service 
initial  exercise  of  its  authority  to  file  a 
Type  1-A  notice  of  rate  adjustment  is 
preceded  by  a  transitional  rate  case 
filing  under  39  U.S.C.  3622(f):  (a)  The 
annual  limitation  as  calculated  in  rule' 
3010.21  is  applicable  if  the  notice  of  rate 
adjustment  is  12  months  or  more  after 
the  date  of  the  Decision  of  the 
Governors  approving  rate  changes 
associated  with  the  transitional  filing; 
and  (b)  The  annual  limitation  as 
calculated  in  rule  3010.22  is  applicable 
if  the  notice  of  rate  adjustment  is  less 
than  12  months  after  the  date  of  the 
Decision  of  the  Governors  approving 
rate  changes  associated  with  the 
transitional  filing.  In  such 
circumstances,  the  date  of  the  Decision 
of  the  Governors  approving  rate  changes 
associated  with  the  transitional  filing  is 
the  most  recent  notice  of  rate 
adjustment.” 

Commission  analysis;  final  rule.  The 
Commission  agrees  that  the  rules  should 
be  supplemented  to  address  the 
consequences  associated  with  a 
transitional  filing.  It  adopts  new  rule 
3010.29,  as  set  out  above,  to  address  the 


impact  on  key  aspects  of  rate  adjustment 
filings. 

F.  Subpart  D — Rules  for  Rate 
Adjustments  for  Negotiated  Service 
Agreements  (Type  2  Rate  Adjustments) 

In  Order  No.  26,  the  Commission 
proposes  rules  for  evaluating  and 
approving  negotiated  service  agreements 
for  both  market  dominant  and 
competitive  products.  The  proposed 
rules  include  procedures,  filing 
requirements,  and  data  collection 
requirements.  Several  parties  have 
commented  on  these  rules.  Advo,  Pitney 
Bowes,  NPPC,  and  Time  Warner  find 
the  filing  requirements  to  be  too 
stringent  while  Valpak,  Newspaper 
Association  of  America  (NAA),  National 
Newspaper  Association  (NNA),  APWU, 
and  the  Office  of  Consumer  Advocate 
(OCA)  believe  more  rigorous 
requirements  are  necessary.^i  These 
commenters  offer  valid  and  compelling 
arguments,  often  in  stark  contrast  to  one 
another.  This  highlights  the  need  for  a 
regulatoiy  process  that  balances  the 
divergent  interests  of  mailers.  The 
Commission  recognizes  that  although  its 
rules  attempt  to  strike  this  balance, 
modifications  may  be  necessary  as 
experience  under  the  new  system  is 
gained. 

Order  No.  26  classified  negotiated 
service  agreements,  both  market 
dominant  and  competitive,  as  separate 
products.  PRC  Order  No.  26,  f  3073, 
n.75  and  f  3079.  Several  parties  contend 
that  negotiated  service  agreements 
should  not  be  classified  as  separate 
products.  The  Postal  Service  and  PSA 
claim  that  negotiated  service  agreements 
do  not  meet  the  definition  of  separate 
products  because  they  will  typically 
involve  the  provision  of  existing 
products.  Postal  Service  Comments, 
September  24,  2007,  at  11;  and  PSA 
Comments,  September  24,  2007,  at  10- 
11. 

Advo,  the  Postal  Service,  and  DFS 
contend  that  classifying  negotiated 
service  agreements  as  separate  products 
will  lengthen  the  review  process  and 
subject  the  agreements  to  procedural 
requirements  beyond  the  specific 
negotiated  service  agreement  rules  in 
sections  3010.40  et  seq.  and  3015.5.  The 
Postal  Service  claims  this  is 
unnecessary.  It  contends  that  rules 
3010.4  and  3010.5  provide  sufficient 
transparency. 

DFS  asserts  this  extra  burden  will 
discourage  negotiated  service 
agreements.  It  states: 


The  Postal  Service,  Parcel  Shippers  Association 
(PSA),  Discover  Financial  Services  (DFS),  and 
Amazon.com  also  provided  comments  on 
negotiated  servie  agreement  rules. 


It  is  important  for  the  Commission  to 
realize  that  the  fear  of  *  *  *  indeterminate 
pre-implementation  NSA  review  procedures 
has  been  one  of  the  primary  factors  that  has 
scared  off  mailers  from  entering  into  NSA 
negotiations  over  the  last  several  years.  The 
overlay  of  rule  3642  procedures  on  top  of  the 
NSA  procedures  3010.40-3010.43  or  3015.5 
confuses  and  unnecessarily  complicates  the 
NSA  process  and  has  the  potential  to 
continue  that  chilling  effect.  It  also  creates  a 
procedural  loophole  that  opponents  of 
pricing  flexibility  could  use  to  impede  the 
development  of  the  new  system  and  the 
development  of  NSAs. 

DFS  Comments,  September  24,  2007,  at 
2-3. 

Advo  also  argues  that  “{t]o  the  extent 
that  the  Commission’s  concern  is  that 
negotiated  service  agreements  must 
cover  attributable  costs,  that 
requirement  can  be  achieved  without 
designating  an  NSA  as  a  separate 
product.”  Advo  Comments,  September 
24,  2007,  at  2. 

On  reply,  several  parties  agree  that 
negotiated  service  agreements  should 
not  be  considered  separate  products. 
Valpak,  however,  asserts  that  negotiated 
service  agreements  are  separate 
products  under  the  definition  of 
“product”  in  the  PAEA.  See  39  U.S.C. 
102(6).  Valpak  argues  that  negotiated 
service  agreements  have  distinct  cost 
and  market  demand  characteristics  and 
are  charged  rates  not  of  general 
applicability.  Valpak  Reply  Comments, 
October  9,  2007,  at  22.  NAA  and  UPS 
contend  that  the  question  of  whether  or 
not  a  negotiated  service  agreement  is  a 
product  should  be  considered  on  a  case- 
by-case  basis.  NAA  Reply  Comments, 
October  9,  2007,  at  4;  and  UPS  Reply 
Comments,  October  9,  2007,  at  2. 

Commission  analysis.  The 
Commission  finds  that  negotiated 
service  agreements  meet  the  definition 
of  separate  products.  To  date,  every 
proposed  negotiated  service  agreement 
filed  with  the  Commission  was 
premised  either  on  distinct  market 
characteristics,  distinct  cost 
characteristics,  or  both. 22  This  is  true 
even  though  they  were  applied  to 
existing  products.  In  the  futufe,  it  may 
be  appropriate  to  group  functionally 
equivalent  negotiated  service 
agreements  as  a  single  product  if  it  can 
be  shown  that  they  have  similar  cost 
and  market  characteristics.  However,  as 
a  starting  point,  it  is  appropriate  to 
assume  new  negotiated  service 
agreements  will  be  separate  products  as 
defined  by  the  PAEA. 

The  rules  regarding  negotiated  service 
agreements,  rules  3010.42  and  3015.5, 
are  intended  to  operate  in  harmony  with 


International  Customized  Mailing  Agreements 
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subpart  B  of  part  3020.  A  single  filing, 
pursuant  to  rule  3020.31,  is  sufficient 
when  the  Postal  Service  proposes  to  add 
a  new  negotiated  service  agreement  to 
either  the  market  dominant  or 
competitive  product  list.^^  If  the  Postal 
Service  proposes  changes  in  the  rates  of 
an  existing  negotiated  service 
agreement,  the  filing  would  be  made 
pursuant  to  rule  3010.42  or  rule  3015.5, 
as  appropriate.  The  Commission  does 
not  anticipate  that  the  review  process 
for  new  negotiated  service  agreements 
will  cause  implementation  of  such 
negotiated  service  agreements  to  be 
delayed  appreciably.  As  stated  in  Order 
No.  26: 

The  primary  focus  of  the  review  will  be  on 
compliance  with  the  statutory  requirements 
for  proper  categorization  of  the  Postal  Service 
product  as  either  market  dominant  or 
competitive.  Review  of  the  operational 
parameters  of  the  product  and  the  financial 
basis  of  the  product  typically  will  be 
minimal. 

PRC  Order  No.  26,  %  4026. 

Pitney  Bowes  is  concerned  that  the 
data  collection  and  production 
requirements  outlined  in  rules  3010.42 
and  3010.43  will  be  prohibitive  to 
small-volume  mailers.  It  suggests  that 
the  Commission  consider  allowing 
exceptions  to  these  requirements  for 
small  volume  mailers.  The  data  in 
question-mailer  specific  volume,  cost, 
and  revenue  data — to  date,  have  been 
largely  compiled  from  billing 
determinants  maintained  by  the  Postal 
Service  and  budgeting  and  planning 
data  held  by  the  co-proponents.  Data  of 
this  type  should  he  readily  available 
regardless  of  the  company’s  mail 
volume.  Allowing  mailers  of  any  size  to 
enter  into  negotiated  service  agreements 
without  providing  this  data  would 
hinder  the  Commission’s  ability  to 
determine  compliance  with  the  PAEA  as 
provided  for  in  rule  3010.40.  Therefore, 
at  the  present  time,  the  Commission  will 
not  develop  procedures  for  granting 
exceptions  to  its  rules  regarding 
negotiated  service  agreements.  It  should 
be  noted  that  the  Commission  has  long 
been  concerned  that  negotiated  service 
agreements  be  available  to  small 
mailers.  Consequently,  it  developed  a 
model  for  structuring  volume-hased 
negotiated  service  agreements  that  was 
designed  to  streamline  the  negotiation 
process. 24  Persons  interested  in 
negotiated  se^vice  agreements  are 


Assuming  the  Postal  Service  indicates  a 
preference  that  the  negotiated  service  agreement  be 
classified  as  market  dominant  or  competitive,  it 
would  comply  with  the  filing  requirements  of  rule 
3010.42  or  3015.5,  as  appropriate. 

Docket  No.  MC2004-3,  library  reference  PRC- 
LR-2. 


encouraged  to  explore  application  of 
this  model. 

Pitney  Bowes  also  contends  that  “the 
proposed  rules  are  incomplete  insofar  as 
they  fail  to  address  the  need  to  protect 
*  *  *  commercially  sensitive 
information.’’  Pitney  Bowes  Comments, 
September  24,  2007,  at  13.  As  is 
currently  the  case,  parties  to  negotiated 
service  agreements  may  seek  protective 
conditions  where  appropriate. 

Time  Warner  requests  that  the 
Commission  consider  removing  rule 
3010.42(d)(3)  from  the  final  rule.  Rule 
3010.42(d)  requires  the  projection  of 
change  in  the  net  financial  position  of 
the  Postal  Service  as  a  result  of  each 
negotiated  service  agreement,  which 
includes  “[a]n  analysis  of  the  effects  of 
the  negotiated  service  agreement  on  the 
contribution  to  institutional  costs  from 
mailers  not  party  to  the  agreement.” 

Rule  3010.42(d)(3). 

Time  Warner  contends  that  the  PAEA 
requires  negotiated  service  agreements 
to  not  cause  unreasonable  harm  to  the 
marketplace.  It  argues  that  the  PAEA 
does  not  require  that  no  other  mailer  be 
disadvantaged  as  a  consequence  of  a 
negotiated  service  agreement,  as 
applicable  under  the  Postal 
Reorganization  Act.  Time  Warner 
Comments,  September  24,  2007,  at  11- 
13;  see  also,  Advo  Comments, 

September  24,  2007,  at  3-4;  Pitney 
Bowes  Reply  Comments,  October  9, 
2007,  at  6-7;  and  Postal  Service  Reply 
Comments,  October  9,  2007,  at  21-22. 

APWU  supports  retention  of  rule 
3010.42(d)(3).  APWU  Reply  Comments, 
October  9,  2007,  at  3.  APWU  contends 
that  the  requirement  to  not  cause 
unreasonable  harm  to  the  marketplace  is 
applicable  to  every  negotiated  service 
agreement.  It  argues  that  individual 
mailers  may  be  harmed  by  negotiated 
service  agreements,  and  this  can 
adversely  impact  the  overall 
marketplace. 

The  intent  of  rule  3010.42(d)(3) 
requires  clarification.  Rule  3010.42(d)(3) 
facilitates  evaluation  of  the  39  U.S.C. 
3622(c)(10)(A)(i)  factor  that  negotiated 
service  agreements  “improve  the  net 
financial  position  of  the  Postal  Service 
through  reducing  Postal  Service  costs  or 
increasing  the  overall  contribution  to 
the  institutional  costs  of  the  Postal 
Service.”  This  is  one  of  two  alternative 
criteria  for  entering  into  a  negotiated 
service  agreement.  Rule  3010.42(d)(3) 
does  not  directly  address  the  39  U.S.C. 
3622(c)(10)(B)  factor  which  requires  that 
negotiated  service  agreements  “do  not 
cause  unreasonable  harm  to  the 
marketplace.”  This  factor  is  addressed 
separately  in  rule  3010.42(f). 

NAA  correctly  explains  why  rule 
3010.42(d)(3)  allows  computation  of  the 


net  financial  position  of  the  Postal 
Service  resulting  from  implementation 
of  a  negotiated  service  agreement; 

Advo  and  Time  Warner  overlook  that  when 
the  Postal  Service  chooses  to  rely  on  the 
“increasing  the  overall  contribution  to  the 
institutional  costs  of  the  Postal  Service” 
alternative  in  (A)(i),  the  analysis  necessarily 
must  include  an  evaluation  of  lost 
contribution  from  non-parties  to  an  NSA. 

This  is  because  subsection  (AKi)  refers  to 
improving  the  net  financial  position  of  the 
Postal  Service  by  increasing  the  overall 
institutional  cost  contribution.  Ignoring  the 
effect  on  contribution  from  other  mailers 
would  limit  consideration  to  merely  the  gross 
effect  from  the  NSA  mailer  and  ignore  the  net 
impact  on  the  Postal  Service. 

NAA  Reply  Comments,  October  9,  2007, 
at  6-8.  (Emphasis  in  original.) 

Valpak  and  NAA  contend  that  the 
proposed  rules  do  not  indicate  that 
filings  under  subpart  D  will  be  publicly 
available  and  suggest  the  Commission 
make  clear  in  its  rules  that  the 
negotiated  service  agreement  filings, 
including  the  terms  of  the  agreement, 
will  be  made  available  to  the  public. 
Valpak  Comments,  September  24,  2007, 
at  21;  and  NAA  Comments,  September 

24,  2007,  at  5. 

Several  parties  express  concern  that 
subpart  D  does  not  provide  sufficient 
transparency  or  accountability. 
Comments  fall  generally  into  three 
categories:  (1)  Lack  of  explicit 
procedures  for  public  comment;  (2)  no 
assurance  regarding  compliance  with  all 
PAEA  requirements;  and  (3)  lack  of 
procedures  if  the  Commission  finds  the 
negotiated  service  agreement  is  not  in 
compliance. 

Valpak,  APWU,  NNA,  and  NAA  assert 
that  the  regulations  should  provide  the 
opportunity  for  public  comment.  They 
argue  that  public  comment  would 
provide  valuable  insight  into  negotiated 
service  agreement  compliance  with 
statutory  requirements,  particularly  the 
provision  that  negotiated  service 
agreements  not  cause  undue  harm  to  the 
marketplace.  Id.  at  8;  NNA  Comments, 
September  24,  2007,  at  11;  Valpak 
Comments,  September  24,  2007,  at  22; 
and  APWU  Comments,  September  25, 
2007,  at  6. 

Valpak  and  APVVU  contend  that  the 
proposed  rules  do  not  ensure  that 
negotiated  service  agreements  meet 
statutory  requirements.  They  argue  that 
negotiated  service  agreement  filings 
should  comport  with  all  provisions  of 
the  PAEA,  including  the  objectives  and 
factors  in  sections  3622(b)  and  (c). 
Valpak  Comments,  September  24,  2007, 
at  23;  and  APWU  Comments,  September 

25,  2007,  at  6. 

Valpak  and  NAA  request  that  the 
Commission  include  procedures  for 
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dealing  with  negotiated  service 
agreement  filings  that  do  not  comply  ' 
with  the  provisions  of  the  PAEA.  They 
maintain  that  such  procedures  are 
necessary  to  protect  non-negotiated 
service  agreement  mailers  and  the 
marketplace  horn  potentially  unlawful 
negotiated  service  agreements.  NAA 
Comments,  September  24,  2007,  at  10; 
and  Valpak  Comments,  September  24, 
2007,  at  23. 

On  reply,  many  commenters  oppose 
increased  filing  requirements  and  pre¬ 
implementation  review  arguing  that 
“Congress  intended  that  the  process  for 
considering  negotiated  service 
agreements  be  greatly  simplified.”  Advo 
Reply  Comments,  October  9,  2007, .at  6. 
See  also  NPPC  Reply  Comments, 

October  9,  2007,  at  11-12;  PSA  Reply 
Comments,  October  9,  2007,  at  1-2; 

DMA  Reply  Comments,  October  9,  2007, 
at  4-6;  and  Postal  Service  Reply 
Comments,  October  9,  2007,  at  22. 

The  focus  of  subpart  D  is  to  provide 
pricing  flexibility  while  maintaining 
accountability  and  transparency  for 
negotiated  service  agreements.  See 
NPPC  Comments,  September  24,  2007, 
at  8-10.  The  rules  outlined  in  rules 
3010.40  et  seq.  and  3015.5  minimize  the 
administrative  and  economic  burden  of 
implementing  agreements  and  enhance 
the  Postal  Service’s  pricing  flexibility. 

At  the  same  time,  rules  3010.40  et  seq. 
require  the  co-proponents  of  negotiated 
service  agreements  to  submit  copies  of 
the  agreement,  as  well  as  specific  data 
related  to  cost,  revenue,  volume, 
operational  enhancements,  and 
marketplace  impacts.  Filings  will  be 
publicly  available  unless  subject  to 
protective  conditions.  A  period  for 
public  comment  will  be  available. In 
addition,  it  is  the  Commission’s  intent 
to  review  actual  performance  of  these 
agreements  in  the  annual  compliance 
report.  Interested  persons  may  comment 
and  suggest  appropriate  Commission 
findings  as  part  of  that  process.  Taken 
as  a  whole,  rules  3010.40  et  seq.  ^nd 
3015.5  strike  a  reasonable,  initial 
balance  to  foster  pricing  flexibility, 
transparency,  and  accountability. 

The  Commission  recognizes  that  the 
45-day  review  period  does  not  lend 
itself  to  in-depth  analysis;  however,  the 
complaint  process  will  allow  for  further 
review  where  necessary.  NAA  expresses 
some  concern  about  the  adequacy  of  the 
complaint  process  to  prevent  irreparable 
harm  to  non-negotiated  service 
agreement  mailers  and  suggests  that  the 
rules  provide  for  expedited  review  of 
complaints  that  aver  the  negotiated 


For  the  reasons  discussed  above,  the 
Commission  adds  rule  3010.44  to  provide  APA 
notice  and  a  specified  opportunity  for  comment. 


service  agreement  does  not  meet 
statutory  requirements.  See  NAA 
Comments,  September  24,  2007,  at  4. 

The  Commission  intends  to  initiate  a 
rulemaking  in  the  immediate  future  to 
allow  for  evaluation  emd  improvement 
of  the  complaint  process.  In  the 
meantime,  it  is  the  expectation  of  the 
Commission  that  the  Postal  Service  will 
balance  increased  flexibility  with 
increased  diligence  in  negotiating  sound 
agreements. 

OCA  proposes  that  the  “suggested 
framework”  outlined  in  library 
reference  PRC-LR-1  of  the 
Commission’s  decision  in  Docket  No. 
MC2004-3  be  modified  to  cover  all 
negotiated  service  agreements — not  just 
volume  discount  ones — and 
incorporated  into  section  3010.40  of  the 
proposed  rules.  OCA  believes  that 
incorporating  this  framework  would 
“Increase  Commission  and  public 
confidence  that  implementation  of 
future  negotiated  service  agreements 
will  improve  the  net  financial  position 
*  *  *  of  the  Postal  Service.”  OCA 
Comments,  September  24,  2007,  at  4. 
The  Commission  initially  suggested  this 
framework  in  the  hope  it  might  serve  as 
a  useful  tool  for  evaluating  the  financial 
impact  of  individual  negotiated  service 
agreements.  However,  the  statute  seeks 
to  provide  the  Postal  Service  with 
greater  pricing  flexibility  for  negotiated 
service  agreements  coupled  with 
enhanced  transparency  and 
accountability.  Requiring  a  specific 
formula  or  model  for  evaluating 
agreements  is  contrary  to  that  intent. 
Proposed  rules  3010.42  and  3010.43 
require  pre-  and  post-implementation 
submission  of  mailer-specific  data  that 
the  Commission,  and  interested  parties, 
can  use  to  evaluate  the  expected  and 
actual  performance  of  a  negotiated 
service  agreement.  The  Commission 
finds,  at  least  initially,  that  these  data 
should  be  sufficient  to  provide 
necessary  transparency  and 
accountability. 

Three  additional  clarifications  to 
proposed  subpart  D  will  be  made  by  the 
Commission.  First,  APWU  and  NAA 
suggest  that  the  word  “increases”  in 
rule  3010.42(g)  be  changed  to  either 
“adjustments”  or  “changes”  to  reflect 
the  fact  that  changes  can  either  be 
upward  or  downward.  The  Commission 
agrees.  The  revised  rule  shall  read: 

Such  other  information  as  the  Postal 
Service  believes  will  assist  the  Commission 
to  issue  a  timely  determination  of  whether 
the  requested  changes  are  consistent  with 
applicable  statutory  policies. 

Second,  APWU  sought  clarification  of 
the  sentence  in  rule  3010.43  which 
reads,  “This  shall  include,  at  a 


minimum,  a  plan  for  providing  the 
following  annualized  information  on  a 
yearly  basis  within  60  days  of  the  date 
of  implementation  of  a  proposed 
agreement.”  This  section  requires  the 
Postal  Service  to  provide,  when  it  files 
a  notice  of  rate  adjustment,  a  plan  for 
providing  various  types  of  information. 
The  information  required  is  to  be 
reported  each  year  that  the  agreement  is 
in  effect  and  is  to  span  each  12-month 
period  following  implementation.  The 
Postal  Service  will  have  60  days  after 
each  anniversary  date  to  compile  the 
data  report.  The  revised  rule  shall  read: 

The  data  report  is  due  60  days  after  each 
anniversary  date  of  implementation  and  shall 
include,  at  a  minimum,  the  following 
information  for  each  12-month  period  the 
agreement  has  been  in  effect. 

Finally,  NAA  suggests  that  the 
statutory  language  regarding  similarly 
situated  mailers  be  included  in  rule 
3010.40.  NAA  Comments,  September 
24,  2007,  at  12.  On  reply,  the  Postal 
Service  states  “[i]f  the  Commission 
decides  *  *  *  to  continue  treating 
marketrdominant  customized 
agreements  as  being  separate  ‘products,’ 
then  distinguishing  between  baseline 
and  functionally-equivalent  agreements 
would  probably  be  important.”  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  21. 

NAA  also  suggests  that  procedures 
similar  to  the  existing  rules  regarding 
functionally  equivalent  negotiated 
service  agreements  be  carried  forward 
into  the  rules.  The  intent  of  the  rules 
regarding  functionally  equivalent, 
negotiated  service  agreements  was  to 
streamline  the  litigation  process.  Given 
the  45-day  review  contemplated  in 
subpart  D,  retaining  these  rules  seems 
unnecessary.  Moreover,  although  the 
Commission  contemplates  that 
negotiated  service  agreements  will  be 
initially  classified  as  separate  products, 
it  has  not  foreclosed  the  possibility  that 
some  functionally  equivalent  negotiated 
service  agreements  may  be  considered 
one  product.  The  language  from  39 
U.S.C.  3622(c)(10)  of  the  statute  which 
reads  “available  on  public  and 
reasonable  terms  to  similarly  situated 
mailers”  will  be  added  to  clarify  the 
availability  of  negotiated  service 
agreements  provided  by  rule  3010.40. 

G.  Subpart  E — Rules  for  Rate 
Adjustments  in  Exigent  Circumstances 
(Type  3  Rate  Adjustments) 

1.  Overview 

Subpart  E,  as  proposed,  addresses 
implementation  of  the  PAEA’s 
requirement,  in  39  U.S.C  3622(d)(1)(E), 
that  the  modern  regulatory  system  for 
market  dominant  products  include 
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procedures  whereby  rates  may  be 
adjusted  on  an  expedited  basis  due  to 
exceptional  or  extraordinary 
circumstances.  The  Commission  refers 
to  these  as  exigent  requests  and 
classifies  them  as  Type  3  filings.  This 
subpart  consists  of  seven  proposed 
sections.  These  sections,  in  keeping 
with  a  formal  distinction  in  the  PAEA, 
establish  more  elaborate  procedures  for 
such  requests,  relative  to  Type  1-A  and 
Type  1-B,  which  follow  “notice” 
requirements. 

Structure.  There  was  no  opposition  to 
the  proposed  format;  the  Commission 
adopts  it  without  change.  Text  and 
designation  of  some  paragraphs  within 
individual  sections  differs  in  seme 
instances  from  the  proposal,  based  on 
revisions  adopted  in  response  to 
comments. 

Issues.  The  Commission  intends  its 
subpart  E  provisions  to  establish  a 
functional  and  flexible  framework  for 
Type  3  cases.  The  assumption  is  that  the 
approach  will  accommodate  associated 
uncertainties,  such  as  what  events  might 
give  rise  to  a  filing  and  how  much 
additional  revenue  the  Postal  Service 
might  seek.  In  particular,  the  proposal 
reflects  a  decision  to  forgo  attempting  to 
identify  with  specificity  circumstances 
on  either  side  of  the  question  of 
qualifying  circumstances.  Thus,  the 
proposal  not  only  excluded  definitions 
of  “triggering  events”  for  Type  3  filings, 
but  also  excluded  defining,  in  advance, 
circumstances  that  would  not  qualify. 
This  decision,  which  reflected 
consideration  of  earlier  comments,  is 
the  focus  of  suggested  revisions  in  this 
round. 

The  Commission  also  proposed 
streamlined  proceedings  for  Type  3 
udjustments,  which  it  viewed  as 
consistent  with  the  90-day  review 
period  and  due  process  considerations. 
This  decision  gained  widespread 
support,  but  some  have  criticized  it  as 
either  inconsistent  with  the  APA  or 
insufficiently  clear  on  how  the 
Commission  intends  to  satisfy  due 
process  requirements.  MMA,  for 
example,  generally  agrees  with  the 
Commission’s  overall  direction,  but 
expresses  reservations  about  the  specific 
procedures,  such  as  the  limitation  to 
submission  of  written  comments.  MMA. 
Comments,  September  24,  2007,  at  4. 

See  also  APWU  Comments,  September 
24,  2007,  at  9. 

Note  on  use  of  the  term  "exigent”.  The 
Commission  acknowledges  NPMHU’s  point 
that  the  use  of  the  term  exigent  as  shorthand 
or  as  a  synonym  for  Type  3  filings  is  not 
precise.  NPMHU  Comments.  September  24, 
2007,  at  10.  However,  it  continues  to  believe 
that  the  sense  of  the  rule  is  not  seriously 
compromised  by  this  lack  of  precision,  and 


that  the  term  serves  satisfactorily  as 
shorthand  for  this  type  of  filing.  Accordingly, 
the  Commission  uses  this  term  in  its  final 
rules. 

2.  Review 

Rule  3010.60:  applicability.  This  rule, 
as  proposed,  establishes  that  the  Postal 
Service  may  request  rate  increases  for 
market  dominant  products  in  excess  of 
the  annual  limitation  due  to 
extraordinary  or  exceptional 
circumstances.  It  states  that  such 
requests  shall  be  known  as  exigent 
requests. 

Suggested  revisions.  Most 
commenters  addressing  this  issue  agree 
with  the  Commission’s  decision  to  track 
the  language  of  the  PAEA  by  referring 
only  to  “extraordinary  or  exceptional” 
circumstances,  and  not  define  the  type 
of  event  or  circumstances  that  would  be 
deemed  to  justify  an  exigent  filing,  or 
define  those  that  would  not  be  deemed 
to  qualify.  See,  for  example,  NPPC 
Comments,  September  24,  2007,  at  10; 
NPMHU  Comments,  September  24, 

2007,  at  1-2;- and  NAPUS  Reply 
Comments,  October  10,  2007,  at  2.  NNA, 
however,  qualifies  its  general  support 
for  this  approach  by  asserting  that  the 
regulations  should  clearly  indicate  that 
circumstances  giving  rise  to  a  Type  3 
filing  must  have  taken  shape  outside  the 
ambit  of  both  management  and  labor, 
making  “neither  unwise  investments 
nor  excessive  compensations”  a 
rationale  for  exceeding  the  cap.  NNA 
Comments,  September  24,  2007,  at  12. 
(Emphasis  in  original.) 

Commission  analysis;  final  rule.  The 
Commission  has  considered  suggestions 
that  this  rule  be  revised  to  make  clear 
that  certain  events  or  developments  will 
not  constitute  the  basis  for  an  exigent 
request,  including  NNA’s  specific 
proposal  for  adoption  of  language 
foreclosing  unwise  investments  or 
excessive  compensation  as  triggers.  This 
suggestion,  like  others  that  seek  more 
specificity,  reflects  understandable 
concern  that  the  Postal  Service  will  take 
undue  advantage  of  its  statutory 
authorization  to  seek  increases  beyond 
the  annual  limitation.  The  Commission 
appreciates  this  concern,  but  finds  that 
the  better  solution  at  this  time  is  to 
avoid  identifying  events  on  either  side 
of  the  coin.  Accordingly,  the 
Commission  declines  to  revise  the 
proposed  rule,  and  adopts  it  as  final. 

Rule  3010.61 :  Contents  of  exigent 
requests.  This  rule,  as  proposed, 
consists  of  two  paragraphs  addressing 
the  contents  of  an  exigent  request. 
Paragraph  (a)  consists  of  eight 
subparagraphs  detailing  the  contents. 
Paragraph  (b)  is  a  one-sentence 
provision  requiring  the  Postal  Service  to 


identify  responsible  officials  who  can 
reply  to  Commission  inquiries  on  each 
topic  specified  in  rule  3010.61(a). 

Commenters’  suggested  revisions 
focus  primarily  on  subparagraphs  6  and 
7  of  rule  3010.61(a).  They  seek 
clarification  with  respect  to  rescission  of 
exigent  requests  and  clarification'of  the 
Commission’s  use  of  the  terms 
“foreseeable”  and  “avoidable.”  At  issue 
in  proposed  rule  3010.61(a)(6)  is 
language  directing  the  Postal  Service  to 
explain  “when,  or  under  what 
circumstances,  the  Postal  Service 
expects  to  be  able  to  rescind  the  exigent 
increases  in  whole  or  in  part.”  Some 
assert  that  the  PAEA  does  not  require 
that  an  exigent  increase  be  temporary, 
and  are  therefore  concerned  about  the 
wording.  NPMHU,  for  example,  asserts 
that  to  the  extent  this  rule  may  be  read 
to  imply  that  a  rate  adjustment  under  39 
U.S.C.  3622(d)(1)(E)  can  only  be 
temporary,  it  is  without  support  in  the 
statute.  It  asserts: 

Nowhere  in  the  PAEA  is  there  any 
indication  that  a  rate  adjustment  under 
§  3622(d)(1)(E)  must  be  temporary.  Nor  is 
there  any  provision  in  the  statute  for 
rescind[ing]  such  rate  adjustments.  Rather,  to 
the  extent  that  the  circumstances 
necessitating  the  rate  *  *  *  adjustment  no 
longer  exist,  it  is  to  be  expected  that  the 
Postal  Service  would  take  account  of  these 
changed  circumstances  by  foregoing,  or 
reducing  the  magnitude  of,  subsequent  rate 
adjustments  it  otherwise  would  have  made. 

NPMHU  Comments,  September  24, 

2007,  at  7. 

It  also  suggests  curing  the  problem  by 
including  the  qualifying  term  “whether” 
in  this  provision.  Id.  at  8.  The  Pdstal 
Service  endorses  this  revision.  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  7.  Others  seek  more  specific 
assurance  that  exigent  increases  will  be 
rolled  back,  and  are  concerned  that  the 
wording  does  not  make  this  clear.  ANM/ 
MPA  Comments,  September  24,  2007,  at 
6-7;  APWU  Comments,  September  25, 
2007,  at  9;  and  DMA  Comments, 
September  24,  2007,  at  9. 

Commission  analysis;  final  rule.  The 
Commission  agrees  that  the  PAEA  does 
not  include  a  requirement  that  exigent 
increases,  by  definition,  must  be 
temporary.  This  means  that  adding  an 
explicit  requirement  for  rollback  would 
not  be  fully  consistent  with  the  statute. 

It  has  considered  NPMHU’s  suggested 
revision,  but  concludes  that  the  original 
formulation  is  neither  inaccurate  nor 
misleading.  Accordingly,  the 
Comlnission  adopts  proposed  rule 
3010.61(a)(6)  without  change. 

Commission  references  to 
circumstances  warranting  an  exigent 
request  in  rule  3010.6l(cd(7).  NPMHU 
and  Time  Warner  observe  that  the 


Federal  Register/ Vol.  72,  No.  217/Friday,  November  9,  2007/Rules  and  Regulations 


63681 


Commission’s  Order  No.  26  discussion 
and  the  proposal  refer  to  an  exigent 
filing  in  terms  of  unforeseeable  and 
unavoidable  events.  Both  briefly  review 
the  legislative  history  on  exigent  filings, 
and  point  out  that  although  there  were 
variations  on  what  would  constitute 
grounds  for  a  Type  3  case  in  legislative 
proposals  leading  up  to  the  PAEA,  the 
legislation  as  enacted  does  not  include 
any  reference  to  unforeseeablity  or 
avoidability  of  circumstances.  NPMHU 
Comments,  September  24,  2007,  at  1-2; 
and  Time  Warner  Reply  Comments, 
September  24,  2007,  at  7-11.  See  also, 
NAPUS  Reply  Comments,  October  10, 
2007,  at  2-3. 

The  Commission  agrees  with  these 
observations.  The  text  of  Order  No.  26 
and  the  related  rule  were  inexact  in  this 
respect.  However,  the  Commission 
continues  to  believe  that  it  is  reasonable 
to  require  the  Postal  Service  to  address 
these  considerations,  as  the  discussion 
is  likely  to  shed  light  on  matters  of 
considerable  concern  to  mailers.  To 
accommodate  this  interest  and  to 
recognize  the  commenters’  point,  the 
Commission  revises  rule  3010.61(a)(7) 
essentially  along  the  lines  suggested  by 
Time  Warner  to  read  as  follows: 

An  analysis  of  the  circumstances  giving 
rise  to  the  request,  which  should,  where 
applicable,  include  a  discussion  of  whether 
the  circumstances  were  foreseeable  or  could 
have  been  avoided  by  reasonable  prior 
action!.] 

With  the  inclusion  of  this  revision, 
the  Commission  adopts  the  other 
provisions  in  rule  3010.61(a). 

Rule  3010.61(b)  requires  the  Postal 
Service  to  identify  one  or  more 
knowledgeable  Postal  Service  official(s) 
who  will  be  available  to  provide  prompt 
responses  to  Commission  requests  for 
clarification  related  to  each  topic 
specified  in  rule  3010.61(a).  There  was 
no  objection  to  this  proposal.  The 
Commission  recognizes  that  this 
provision  places  an  administrative 
burden  on  the  Postal  Service,  but 
considers  it  slight  in  terms  of  the  overall 
importance  of  ensuring  ready  reference 
to  a  list  of  officials  in  a  position  to 
provide  prompt  responses  to 
Commission  requests  for  clarification. 
This  requirement  will  also  facilitate 
expeditious  consideration  of  a  Type  3 
request.  The  Commission  adopts 
proposed  rule  3010.61(b)  without 
change. 

Rules  3010.62  through  3010.64. 
Proposed  rule  3010.62  provides  that  the 
Commission  may  require  the  Postal 
Service  to  clarify  its  request;  proposed 
rule  3010.63  addresses  how  unused  rate 
adjustment  authority  is  to  be  handled; 
and  proposed  rule  3010.64  states  that 


the  Commission’s  policy  is  to  provide 
expeditious  treatment  of  exigent 
requests,  consistent  with  statutory 
requirements  and  procedural  fairness. 
Specific  procedures  are  not  spelled  out 
in  this  provision,  but  appear  in  rule 
3010.65. 

Commission  analysis;  final  rules. 
Commenters  do  not  suggest  any  specific 
revisions  to  these  provisions,  which 
cover  relatively  straightforward  matters 
connected  with  administration  of 
exigent  cases.  The  Commission  notes, 
with  respect  to  rule  3010.62,  that  it 
intends  to  make  public  any 
supplemental  information  it  requires  the 
Postal  Service  to  provide  under  this 
rule,  to  require  a  written  response,  and 
to  ensure  that  the  response  is  posted  on 
the  Commission’s  Web  site.  At  this  time, 
however,  the  Commission  does  not  find 
it  essential  to  include  a  provision 
detailing  these  points  in  its  j-ules.  The 
Postal  Service  has  cooperated  with  these 
types  of  requests  in  the  past,  and  it  fully 
anticipates  that  this  cooperation  will 
continue  under  the  new  system.  The 
Commission  does  not  ffnd  any  need  for 
changes  to  rules  3010.63  and  3010.64. 
Accordingly,  it  adopts  proposed  rules 
3010.62,  3010.63  and  3010.64  without 
change. 

Rule  3(T10.65:  Special  procedures 
applicable  to  exigent  requests.  This  rule, 
as  proposed,  sets  out  various  provisions 
related  to  procedures  for  exigent 
hearings.  Accordingly,  it  is  affected  by 
the  Commission’s  decision  to  revise  the 
rules  to  more  fully  address  due  process 
concerns. 

Suggested  revisions.  Commenters 
asserting  the  need  for  revisions  to  this 
rule  suggest  changes  that  would  expand 
notice,  public  representation,  and 
public  participation,  including  at  the 
hearing  stage.  See  generally  V’alpak 
Comments,  September  24,  2007,  at  3-16 
and  20-27;  Medco  Comments, 

September  24,  2007,  at  4-10;  OCA 
Comments,  September  24,  2007,  at  12- 
15;  and  APWU  Comments,  September 
25,  2007,  at  1-4. 

Commission  analysis;  final  rules.  The 
Commission  adopts  the  rationale  set  out 
previously  in  support  of  its  decision  to 
revise  rule  3010.65(a).  The  changes 
parallel,  with  only  minor  adaptation  to 
reflect  Type  3  filings,  the  language  of 
final  rule  3010.13.  Thus,  in  place  of 
proposed  paragraph  (a),  which  provides 
no  detail  about  the  contents  of  the 
Commission’s  notice,  there  are  six 
paragraphs.  One  refers  to  identification 
of  an  officer  of  the  Commission;  another 
provides  that  the  Commission  will 
specify  a  period  of  time  for  comment. 
The  last  is  a  “catchall”  provision 
allowing  the  Commission  to  include  any 
other  information  it  deems  appropriate. 


The  Commission  believes  that  this  adds 
useful  clarity  about  what  the 
Commission  will  address  in  its  notice. 

The  Commission  appreciates  the 
commenters’  interest  in  more  extensive 
opportunities  to  probe  the  Postal 
Service’s  request.  However,  at  this  time, 
it  has  decided  not  to  revise  its  public 
comment  and  hearing  procedures.  It 
believes  the  approach  it  has  proposed 
strikes  an  acceptable  accommodation  to 
the  hearing  called  for  under  the  PAEA. 
The  statutory  deadline  gives  cause  to 
question  the  Commission’s  ability  to 
complete  action  on  the  Postal  Service’s 
request  if  trial-type  hearings  and  related 
measures  were  deemed  the  only 
approach  consistent  with  due  process. 
Furthermore,  depending  on 
circumstances,  an  exigent  request  may 
require  action  in  an  even  more 
truncated  timeframe.  Given  that  the 
PAEA  clearly  commits  the  Commission 
to  issuing  a  decision  in  90  days,  the 
Commission  believes  that  the  comment 
approach  provides  an  appropriate  for 
public  participation.  The  Commission 
adopts  proposed  rule  3010.65,  with 
revisions  limited  to  paragraph  (a). 

Rule  3010.66:  Deadline  for 
Commission  decision.  This  rule,  as 
proposed,  provides  that  the  Commission 
will  act  expeditiously  on  an  exigent 
request,  will  consider  all  written 
comments,  and  will  issue  its  decision 
within  90  days  of  the  filing  of  a  request. 
The  deadline  is  identical  to  the  one 
established  in  39  U.S.C.  3622(d)(1)(E). 

No  commenter  objects  to  the  adoption  of 
this  rule.  The  Commission  adopts  the 
proposed  rule  without  change. 

Additional  considerations  on  scope  of 
subpart  E.  Several  commenters  seek 
expansion  of  the  rates  governing  exigent 
rate  increases  to  address  specific  aspects 
related  to  interpretation  and 
administration  of  39  U.S.C. 

3622(d)(1)(E).  ANM/MPA  urges  the 
Commission  to  require  uniform 
increases,  and  opposes  the  suggestion 
that  non-uniform  increases  should  be 
used  to  account  for  revenue  shortfalls  in 
a  particular  class.  It  contends  non- 
uniform  changes  could  mark  a  return  to 
cost-of-service  ratemaking.  See  ANM/ 
MPA  Comments,  September  24,  2007,  at 
6-7  and  ANM/MPA  Reply  Comments, 
October  9,  2007,  at  9-10  (citing  OCA 
Comments,  September  24,  2007,  at  21 
and  Valpak  Comments,  September  24, 
2007,  at  19-20  and  23-26).  GCA 
opposes  the  suggestion  for  requiring 
uniform  application,  taking  issue  with 
the  assertion  that  non-uniform  rates 
would  mark  a  return  to  cost  of  service 
ratemaking.  GCA  Reply  Comments, 
October  9,  2007,  at  12-13. 

ANM/MPA  also  ask  that  the 
Commission  require  rollback  of  exigent 
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increases  as  soon  as  the  costs  that 
purportedly  justify  the  exigent  increases 
recede  or  are  reflected  in  the  CPI  itself. 

It  also  asks  the  Commission  to  clarify 
that  cost  increases  associated  with  an 
exigent  increase  may  not  be  recovered 
anew  through  a  subsequent  CPI  index 
adjustment.  ANM/MPA  Comments, 
September  24,  2007,  at  7-8.  NPPC  and 
DMA  seek  the  same  type  of  changes. 
NPPC  Comments,  September  24,  2007, 
at  10-11;  and  DMA  Comments  at  9. 

APWU  suggests  there  may  be 
circumstances  where  exigency  increases 
need  not  be  rescinded,  such  as  when 
inflation  has  caught  up  with  the 
exigency.  It  questions  whether  the 
Postal  Service  must  rescind  an  exigent 
increase.  APWU  Comments,  September 
24,  2007,  at  9.  See  also  NPMHU 
Comments,  September  24,  2007,  at  7-8, 
seeking  clarification  that  exigent 
increases  need  not  be  temporary. 

PostCom  opposes  revisions  that 
would  prevent  double  recovery.  It 
suggests  addressing  this  concern  on  a 
case-by-case  basis.  PostCom  Reply 
Comments,  October  9,  at  6.  DFS  asserts 
that  the  question  of  whether  exigent  rate 
increases  should  be  permanent  or 
temporary  should  not  be  addressed  in 
rules,  but  developed  in  response  to 
concrete  facts  and  specific  requests.  DFS 
Reply  Comments,  October  9,  2007,  at  8. 
The  Postal  Service  asserts,  more 
broadly,  that  the  record  in  this 
proceeding  is  not  developed  to  the  point 
where  the  Commission  can  reasonably 
resolve  the  issues  that  have  been  raised, 
nor  does  anything  require  that  it  do  so 
at  this  time.  Postal  Service  Reply 
Comments,  October  9,  2007,  at  43. 

Commission  analysis.  The 
Commission  acknowledges  the  interest 
some  commenters  express  in  resolution 
of  several  issues  related  to  interpretation 
and  administration  of  the  PAEA’s 
provision  for  an  exigent  increases, 
including  adoption  of  definitive 
interpretations  on  rescission, 
application  of  increases,  and  impact  on 
unused  rate  adjustment  authority  and 
the  attributable  cost  floor.  It  declines  at 
this  time  to  adopt  to  either  policy 
statements  or  specific  regulations  on 
these  points.  The  state  of  the  record  on 
these  issues,  as  the  Postal  Service  points 
out,  makes  such  actions  premature. 

III.  Competitive  Products 

In  Order  No.  26,  the  Commission, 
among  other  things,  identified  the  initial 
list  of  competitive  products  and 
proposed  regulations  applicable  to 
them.  Parties  commenting  on  these 
matters  raise  issues  regarding  negotiated 
service  agreements,  international  mail, 
and  modifications  to  the  proposed  rules. 
Several  parties  argue  that  competitive 


negotiated  service  agreements  should 
not  be  classified  as  separate  products, 
contending,  inter  alia,  that  the  proposed 
rules  require  sufficient  information  to 
demonstrate  compliance  with  the 
statutory  criteria  and  that  negotiated 
service  agreements  are  analogous  to  rate 
cells  within  products  of  general 
applicability  such  as  Priority  Mail  or 
Parcel  Select,  rather  than  separate 
products  themselves.  See,  e.g..  Postal 
Service  Comments,  September  24,  2007, 
at  5-12;  PSA  Comments,  September  24, 
2007,  at  9-11,  and  Advo  Comments, 
September  24,  2007,  at  2-3.  Similar 
claims  are  made  with  respect  to  market 
dominant  negotiated  service 
agreements-  As  discussed  in  chapter  II- 
F,  the  Commission  is  not  persuaded  that 
negotiated  service  agreements  are  not 
sepmate  products. 

In  this  chapter,  the  Commission 
addresses  parties’  comments  advocating 
changes  to  the  classification  of  products 
as  market  dominant  or  competitive,  an 
issue  that  largely  affects  international 
mail.  In  addition,  the  Commission 
addresses  the  relatively  few  suggestions 
that  the  proposed  rules  be  modified.  As 
discussed  below,  upon  review  of  the 
parties’  comments,  the  Commission  has 
revised  or  otherwise  clarified  certain  of 
the  rules. 

A.  International  Mail 

Under  the  PAEA,  international  mail  is 
categorized  as  market  dominant  or 
competitive  depending  on  whether  it  is 
single  piece  or  bulk.  See  39  U.S.C. 
3621(a)(10),  and  3631(a)(4).  Additional 
competitive  categories  of  mail  include 
priority  mail,  expedited  mail,  and  bulk 
parcel  post.  39  U.S.C.  3631(a).  In  Order 
No.  26,  the  Commission  classified 
domestic  and  international  priority  mail 
and  expedited  mail  as  competitive.  PRC 
Order  No.  26,  August  15,  2007,  ‘B  3010. 
In  addition,  the  Commission  defined 
bulk  international  mail  by  reference  to 
bulk  commercial  services,  including 
International  Priority  Airmail  Service 
(IPA),  International  Surface  Airlift 
Service  (ISAL),  direct  sacks  of  printed 
matter  sent  to  a  single  foreign  address 
(M-bags),  and  Individual  Customized 
Mailing  Agreements  (ICMs).  Id.,  3019. 
The  Commission  distinguished  between 
inbound  and  outbound  international 
mail,  suggesting  that  inbound 
international  mail  or  a  subset  thereof, 
i.e..  Letter  Post,  may  be  classified  as 
market  dominant.  Indicating  that  it 
lacked  sufficient  information  to 
determine  the  proper  classification  for 
inbound  international  mail,  the 
Commission  requested  that  interested 
parties  address  the  issue.  Id.,  3021- 
22.  Several  parties,  including  the  Postal 
Service,  FedEx,  XLA,  and  UPS,  did.  The 


issues  raised  by  the  parties’  comments 
are  addressed  below. 

1 .  Exceptional  Treatment  for  Inbound 
International  Mail 

The  Postal  Service  advocates  that 
inbound  international  mail  not  be 
classified  as  either  market  dominant  or 
competith'e,  but  rather  should  be 
treated  on  an  exceptional  basis. The 
exceptional  treatment  sought  is  that 
“inbound  international  mail  should  not 
be  ‘classified’  in  the  [Mail  Classification 
Schedule],  and  that  inbound  charges 
should  not  be  subject  to  the  same 
regulations  as  other  Postal  Service 
products.”  Id.  at  22  (footnote  omitted). 

In  support  of  its  position,  the  Postal 
Service  advances  two  principal 
arguments. First,  it  argues  that 
inbound  services  are  not  offered  or 
priced  by  the  Postal  Service  in  the  same 
manner  as  outbound  products  and 
services,  concluding  that  prices  for 
inbound  mail  are  largely  beyond  the 
Postal  Service’s  control.  Id.  at  13-15. 

For  example,  it  notes  that  Letter  Post  • 
terminal  dues  are  set  by  the  Universal 
Postal  Union  (UPU)  Congress,  and  that 
for  inbound  Peu-cel  Post,  inward  land 
rates  are  set  pursuant  to  a  prescribed 
rate-setting  formula  adopted  by  the 
Postal  Operations  Council  (POC).  Id.  at 
14.2H 

Second,  it  asserts  that  section  407  of 
title  39  “establishes  a  separate  scheme 
for  transparency  and  oversight  of 
inbound  international  mail  charges,” 
which  warrants  not  classifying  inbound 
international  mail  as  either  market 
dominant  or  competitive.  Id.  at  16.  It 
contends  that  sections  407(c)(1)  and 
(c)(2)  create  a  unique  regulatory  scheme 
for  inbound  charges  established  through 
the  UPU,  with  the  State  Department 
responsible  for  the  development  of 
international  postal  policy,  while  the 
Commission  is  responsible  for 
developing  and  applying  pricing 
rules. Characterizing  the 


Postal  Service  Comments,  September  24,  2007, 
at  13-22. 

The  Postal  Service  also  contends  that  practical 
considerations  justify  exceptional  treatment  for 
inbound  international  mail.  Its  arguments,  however, 
largely  reiterate  points  made  in  support  of  its  two 
principal  arguments,  e.g.,  the  problematic 
application  of  the  price  cap  to  inbound 
international  mail.  Id.  at  20-22. 

2®  In  addition,  the  Postal  Service  contends  that 
inbound  international  mail  is  distinguishable  from 
outbound  mail  because  it  has  no  relationship  with 
the  originator  of  inbound  mail.  Id.  at  15. 

2®/d.  at  16-17.  Section  407(c)(1)  requires  the 
Secretary  of  State  to  solicit  the  Commission’s  views 
prior  to  concluding  any  postal  treaty,  convention, 
or  amendment  establishing  a  rate  or  classification 
for  a  market  dominant  product.  Section  407(c)(2) 
requires  the  Secretary  of  State  to  ensure  that  each 
such  treaty,  convention,  or  amendment  is  consistent 
with  the  Commission’s  views,  unless  the  Secretary 
of  State  makes  a  written  determination  that  it  is  not 
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Commission’s  role  as  one  of  oversight, 
the  Postal  Service  further  contends  that 
the  “oversight  mechanism  recognizes 
the  incompatihility  of  applying  a  price 
cap  to  inhound  charges.”  Id.  at  17. 

In  addition,  the  Postal  Service 
references  section  407(d),  which,  with 
certain  limitations,  permits  the  Postal 
Service  to  enter  into  commercial  and 
operational  contracts  relating  to 
international  postal  services  and 
international  delivery  services.  Id.  at 
18-20.  The  Postal  Service  acknowledges 
that  the  Commission  has  no  oversight 
role  under  section  407(d),  hut  asserts 
that  transparency  is  assured  because  a 
copy  of  the  contract  must  be  filed  with 
the  Commission  and  the  Secretary  of 
State.  Aside  from  that,  the  Postal 
Service  emphasizes  that  reciprocity 
influences  the  outcome  of  bilateral 
contracts  and  thus  has  a  considerable 
influence  on  inbound  charges. 

For  financial  reporting  purposes,  the 
Postal  Service  proposes  that  the  costs 
and  revenues  of  single-piece  inbound 
mail  be  reported  as  market  dominant  or 
competitive  based  on  considerations 
such  as  the  content  of  the  mailpiece  and 
whether  the  inbound  charges  are 
negotiated  or  not.-^’  Taking  these 
considerations  into  account,  the  Postal 
Service  proposes  that  the  costs  and 
revenues  for  inbound  single-piece 
international  mail  be  recorded  as 
follows: 

Market  dominant,  consisting  of  Letter  Post 
tendered  under  UPU  terminal  dues,  Letter 
Post  tendered  under  bilateral  contract 
arrangements,  and  Parcel  Post  tendered  at 
UPU  inward  land  rates,  and 

Competitive,  consisting'of  Parcel  Post 
tendered  at  negotiated  charges  and  EMS. 

Id.  at  23-24.32 

Commission  analysis.  The  notion  that 
sections  407(c)  and  (d)  create  a 
“different  system  of  regulation  for 
inbound  international  mail”  based  on 
considerations  of  transparency  and 
oversight  is  unsustainable.  Id.  at  19.  Had 
Congress  intended  to  exempt  inbound 
international  mail  from  the  requirement 
that  all  products  be  categorized  as  either 


in  the  foreign  policy  or  national  security  interest  of 
the  United  States  to  ensure  consistency  with  the 
Commission’s  views. 

^“The  Postal  Service  would  exempt  what  it  calls 
“specialized  arrangements,”  which  provide  for  the 
entry  of  mail  overseas  bearing  domestic  postage 
indicia,  from  the  exceptional  treatment  it  espouses 
for  all  other  inbound  international  mail.  Id.  at  22, 
11.36. 

Id.  at  22.  The  omission  of  bulk  inbound  mail 
is  not  explained. 

Pitney  Bowes  endorses  the  Postal  Service’s 
proposal  to  treat  inbound  international  mail  on  an 
exceptional  basis,  but  alternatively  suggests  that,  if 
it  is  classified,  inbound  international  mail  be 
classified  as  competitive.  Pitney  Bowes  Reply 
Comments,  October  9,  2007,  at  8. 


market  dominant  or  competitive,  it 
would  have  done  so  explicitly,  as  it  did 
by  specifically  exempting  experimental 
products  from  the  requirements  of 
section  3642.33  Unambiguously,  the 
PAEA  requires  international  mail  to  be 
classified  as  either  market  dominant  or 
competitive.  See  FedEx  Reply 
Comments,  October  10,  2007,  at  2-14. 

None  of  the  rationales  offered  by  the 
Postal  Service  in  support  of  its  request 
that  inbound  international  mail  be 
accorded  exceptional  treatment,  e.g., 
that  prices  for  inbound  services  are 
largely  beyond  its  control  or  that  section 
407  establishes  a  different  system  of 
regulation  for  inbound  mail,  is 
persuasive.  As  explained  in  Order  No. 
26  in  this  proceeding,  the  Commission 
will,  inter  alia,  identify  the  initial 
market  dominant  and  competitive 
product  lists  required  by  section  3642. 
See  Order  No.  26,  ^^^072-76. 
International  mail  is  comprised  of  one 
or  more  postal  products,3‘‘  which 
depending  on  their  characteristics  may 
be  categorized  as  market  dominant  or 
competitive.  See  39  U.S.C.  3621(a)  and 
3631(a).  By  its  express  terms,  section 
3642(e)  prohibits  the  Postal  Service 
from  offering  any  product,  except  an 
experimental  product,  involving  the 
physical  delivery  of  letters,  printed 
matter,  or  packages  that  has  not  been 
assigned  by  the  Commission  to  either 
the  market  dominant  or  competitive 
category  of  mail.  This  directive  even 
extends  to  the  provision  of  nonpostal 
services. 35  Thus,  that  inbound  services 
may  be  priced  in  a  manner  different 
from  outbound  mail  does  not  exempt 
inbound  international  mail  from  the 
requirement  that  it  be  categorized  as  a 
product. 

Section  407  does  not  establish  a 
different  system  of  regulation  for 
inbound  mail.  Rather,  that  section 
delineates,  inter  alia,  the  Secretary  of 
State’s  responsibilities  regarding 
international  postal  arrangements,  the 
Commission’s  role  with  respect  to 


33  Because  the  Commission  rejects  the  proposal 
that  inbound  international  mail  be  treated  in 
exceptional  fashion,  there  is  no  need  to  address  the 
Postal  Service’s  related  but  contingent  proposal  to 
report  single-piece  inbound  costs  and  revenues  as 
-market  dominant  or  competitive  based  on  various 
factors. 

3''The  term  “product”  is  defined  as  “a  postal 
service  with  a  distinct  cost  or  market  characteristic 
for  which  a  rate  or  rates  are,  or  may  reasonably  be, 
applied!. I”  39  U.S.C.  102(6).  The  term  “postal 
service”  is  dehned  as  “the  delivery  of  letters, 
printed  matter,  or  mailable  packages,  including 
acceptance,  collection,  sorting,  transportation,  or 
other  functions  ancillary  thereto!.)”  39  U.S.C. 

102(5). 

33  See  39  U.S.C  404(e)(5)  (“the  Postal  Regulatory 
Commission  shall  designate  whether  the 
(continuing  nonpostal]  service  shall  be  regulated 
under  this  title  as  a  market  dominant  product,  a 
competitive  product,  or  an  experimental  product.”). 


certain  arrangements,  and  the  Postal 
Service’s  authority  to  execute  bilateral 
contracts.  Nothing  in  sections  407(c)  or 
(d)  create  an  express  or  implied 
exemption  for  inbound  international 
mail  from  the  requirement  that  it  be 
categorized  as  a  market  dominant  or 
competitive  product. 

Nothing  in  section  407(c)  suggests  a 
unique  regulatory  scheme  for  inbound 
international  mail.  Section  407(c) 
applies  only  to  market  dominant 
products.  It  requires  the  Secretary  of 
State,  prior  to  concluding  any  treaty  or 
convention  establishing  a  rate  or 
classification  for  a  market  dohiinant 
product,  to  request  the  Commission’s 
views  “whether  such  rate  or 
classification  is  consistent  with  the 
standards  and  criteria  established  by  the 
Commission  under  section  3622.”  As 
FedEx  obser\'es,  rather  than  establishing 
a  separate  regulatory  scheme,  “§  407(c) 
explicitly  references  the  broader 
regulatory  framework  applicable  to 
market  dominant  products:  ‘a  product 
subject  to  subchapter  I  of  chapter  36.’  ” 
FedEx  Reply  Comments,  October  10, 
2007,  at  11  (emphasis  omitted).  The 
subject  matter  of  section  407(c)  concerns 
market  dominant  products,  requiring,  in 
the  first  instance,  a  determination  that 
the  product  be  categorized  as  market 
dominant.  The  Postal  Service’s 
interpretation  renders  the  phrase  “rate 
or  classification  for  a  product  subject  to 
subchapter  I  of  chapter  36”  largely 
meaningless  since  inbound  market 
dominant  mail  would  not  be  categorized 
as  a  product. 35  A  cardinal  rule  of 
statutory  construction  is  that  each  word, 
phrase,  sentence  and  part  of  a  statute  be 
given  effect.  32  The  Postal  Service’s 
proposal  that  inbound  international 
mail  be  given  exceptional  treatment 
violates  this  basic  principle. 

Section  407(d)  authorizes  the  Postal 
Service  to  enter  into  bilateral  contract 
agreements,  subject  to  certain 
limitations,  concerning  international 
postal  services.  As  the  Postal  Service 
notes,  its  authority  extends  to  market 
dominant  and  competitive  international 
postal  services.  Postal  Service 
Comments,  September  24,  2007,  at  18. 
By  definition,  39  U.S.C.  102(6), 
international  postal  services  are 
products,  and  as  such,  must  be 
categorized  by  the  Commission  as  either 
market  dominant  or  competitive  before 
the  Postal  Service  may  offer  the  service. 


33  Implicitly,  tfie  Postal  Service  recognizes  the 
requirement  that  each  product  be  categorized  as 
market  dominant  or  competitive  as  evidenced  by  its 
proposal  to  use  financial  data  as  a  surrogate  means 
for  distinguishing  between  market  dominant  and 
competitive  products. 

32  See  2A  Sutherland  Statutory  Construction 
§47.21  (7  thed.  2007). 
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39  U.S.C.  3642(e).  In  sum,  sections 
407(c)  and  (d)  do  not  create  a  different 
system  of  regulation  that  exempts 
inbound  international  mail  from  the 
requirement  that  it  be  categorized  as  a 
market  dominant  or  competitive 
product. 

2.  Outbound  and  Inbound  International 
Mail 

Section  3631(a)  lists  priority  mail, 
expedited  mail,  bulk  parcel  post,  and 
bulk  international  mail  as  being  within 
the  competitive  category  of  mail. 

Section  3621(a)  lists  single-piece 
international  mail  and  single-piece 
parcel  post  as  being  in  the  market 
X  dominant  category'  of  mail.  The 
classification  of  these  categories  of  mail 
as  either  market  dominant  or 
competitive  would  appear  to  be 
relatively  straightforward.  That 
assumption  holds  true  for  domestic 
mail.  It  is  problematic  for  international 
mail,  particularly  inbound  international 
mail,  which  is  complicated  by  the  fact 
that  the  UPU’s  designation  of  three 
types  of  service  does  not  neatly 
correspond  with  existing  Postal  Service 
outbound  services. 

XLA  and  FedEx  argue  that  postal 
services  classified  as  competitive  for 
outbound  shipments  should  likewise  be 
classified  as  competitive  for  inbound 
shipments.  XLA  is  explicit,  although  its 
discussion  is  somewhat  cryptic.^® 
FedEx’s  discussion  is  more  expansive; 
its  conclusion,  however,  is  the  same. 

For  example,  it  argues  that  the 
Commission’s  conclusion  classifying 
outbound  priority  mail  and  expedited 
mail  as  competitive  should  be  extended 
to  inbound  shipments  as  well.  FedEx 
Comments,  September  25,  2007,  at  6-8. 
It  also  argues  that  inbound  international 
parcel  post  mail  should  be  classified  as 
“bulk  parcel  post”  and  that  inbound 
international  letter  post  mail  should  be 
classified  as  “bulk  international  mail”  if 
such  mail  meets  the  definition  of  “bulk” 
applicable  to  outbound  international 
mail.  Id.  at  8-14.39 


XLA  Comments,  September  24,  2007,  at  4.  XIJV 
interprets  Order  No.  26  as  classifying  all  inbound 
postal  products  as  market  dominant.  It  discusses 
the  implications  of  such  a  finding  on  customs  and 
other  border-related  requirements,  arguing,  among 
other  things,  that  it  would  preserve  preferential 
treatment  for  inbound  postal  products  to  the 
detriment  of  private  carriers.  Id.  at  1-3. 

Preliminarily,  two  additional  points  raised  by 
FedEx  merit  brief  mention.  In  its  comments,  FedEx 
provides  an  extended  discussion  of  section 
407(e)(2)  concerning  the  interplay  between  the 
Commission’s  Endings  in  this  proceeding  and  the 
responsibilities  of  other  federal  agencies  concerning 
customs  regulations.  In  addition,  FedEx  comments 
on  the  scope  of  the  letter  monopoly,  offering  its 
preliminary  views  on  the  Commission's 
responsibilities  under  section  601,  and  noting  an 
apparent  anomaly  concerning  the  inclusion  of 


The  Postal  Service  takes  issue  with 
the  parties’  position  and,  as  noted 
above,  proposes  that  inbound  costs  and 
revenues  be  used  to  categorize  inbound 
shipments  as  market  dominant  or 
competitive  based  on  factors  such  as  the 
content  of  the  mail  and  whether  the 
charges  are  negotiated  or  not.  Postal 
Service  Comments,  September  24,  2007, 
22-24;  Postal  Service  Reply  Comments,  ^ 
October  9,  2007,  at  60-64. 

Commission  analysis.  The  UPU 
identifies  three  types  of  inbound 
international  mail:  Letter  Post,  Parcel 
Post,  and  EMS  (express  mail  service). 
Each  is  addressed  below. 

EMS  is  an  express  service  for 
documents  and  merchandise.  It  is  an 
optional  service  which  postal 
administrations  may  provide.  Order  No. 
26  classified  outbound  expedited  mail 
as  competitive.  FedEx,  XLA,  and  UPS 
argue  that  inbound  express  mail  service 
should  likewise  be  categorized  as 
competitive.’*”  The  Postal  Service  agrees 
with  the  characterization  of  inbound 
EMS  as  competitive.’** 

EMS  is  a  service  offered  by  postal 
administrations  in  competition  with 
private  carriers.  Although  an  optional 
service  posts  may  offer,  EMS  is 
currently  available  in  at  least  191 
countries  worldwide.  EMS  is 
administered  by  the  EMS  Cooperative, 
which  was  established  by  the  UPU’s 
POC  approximately  10  years  ago.  EMS 
postal  administration  charges  are  not 
established  by  the  UPU,  but  instead  are 
established  though  bilateral  or 
multilateral  negotiations.  Outbound 
rates  charged  to  customers  are  set  by 
each  national  postal  administration.  The 
Commission  concurs  with  the  parties, 
concluding  that  inbound  EMS  is 
properly  categorized  as  competitive. 

Letter  Post  consists  of  letters, 
postcards,  printed  papers,  and  small 
packets  weighing  up  to  2  kilograms; 
priority  and  non-priority  items  weighing 
up  to  2  kilograms;  literature  for  the 
blind  up  to  7  kilograms;  and  M-bags 
(special  bags  containing  newspapers, 
periodicals,  books  and  similar  matter 


“bulk  international  mail”  as  a  competitive  category 
of  mail  (interpreted  as  applicable  to  bulk 
international  letters)  notwithstanding  the  letter 
monopoly.  Id.  at  14-29.  In  its  reply  comments,  the 
Postal  Service  responds  to  each  of  these  arguments. 
Postal  Service  Reply  Comments,  October  9,  2007,  at 
64-72.  While  the  parties’  comments  are  instructive, 
the  Commission  finds  it  unnecessary,  for  purposes 
of  this  proceeding,  to  address  the  issues 
substantively. 

^®See  FedEx  Comments,  September  25,  2007,  at 
6—8;  XLA  Comments,  September  24,  2007,  at  1-4, 
and  UPS  Reply  Comments,  October  9,  2007,  at  5- 
6. 

Postal  Service  Reply  Conunents,  October  9, 
2007,  at  61.  The  Postal  Service's  agreement  is 
qualified  in  terms  of  its  proposed  treatment  of 
inbound  costs  and  revenues  for  this  mail.  Id.,  n.l61. 


mailed  to  a  single  address).’*^  UPU 
member  countries  are  required  to 
“ensure  the  acceptance,  handling, 
conveyance  and  delivery  of  letter-post 
items.”  Id. 

FedEx  argues  that  inbound 
international  Letter  Post  mail  should  be 
classified  as  “bulk  international  mail”  if 
such  mail  meets  the  definition  of  “bulk” 
applicable  to  outbound  international 
mail.  FedEx  Comments,  September  25, 
2007,  at  12-14.  In  an  effort  to  define  the 
term  “bulk,”  FedEx  endorses,  in 
principle,  an  earlier  suggestion  by  the 
Postal  Service  that  “bulk  international 
mail”  be  interpreted  as  multi-item 
mailings  tendered  by  a  single  mailer. 
FedEx  argues  that  this  definition  would 
appear  to  be  serviceable  for  inbound 
international  Letter  Post,  noting  that  the 
Postal  Service  employed  it  to  identify 
outbound  bulk  international  Letter  Post 
and  Parcel  Post  mail.  Id.  at  13.’*”  XLA’s 
position  is  not  clear,  although  it  appears 
to  argue  that  “bulk  letters”  should  be 
categorized  as  competitive.  XLA 
Comments,  September  24,  2007,  at  2. 

The  Postal  Service  opposes  FedEx’s 
proposal,  arguing  that  determining 
which  shipments  fi'om  foreign  posts 
would  qualify  as  “bulk”  would  ba 
problematic  for  several  reasons,  e.g., 
inability  to  verify  foreign  posts’ 
classifications  for  accuracy.  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  63.4’*  The  Postal  Service  also 
notes  that  FedEx’s  proposal  to  classify 
inbound  bulk  letter  mail  as  competitive 
appears  to  disregard  the  applicability  of 
the  Private  Express  Statutes,  including 
the  new  price  and  weight  tests 
applicable  to  letters  in  section  601(b)  of 
title  39.  Id.  at  64.  The  Postal  Service 
proposes  that,  for  financial  reporting 
purposes.  Letter  Post  be  categorized  as 
market  dominant.  Postal  Service 
Comments,  September  24,  2007,  at  23. 

UPS  agrees  with  the  Postal  Service 
that  inbound  mail  subject  to  the  letter 
monopoly  should  be  classified  as 
market  dominant.  UPS  Reply 
Comments,  October  9,  2007,  at  7. 

Letter  Post  items  include  matter 
subject  to  the  Postal  Service’s  monopoly 
over  letter  mail.  It  may  also  include 
items  that,  if  mailed  domestically, 
would  qualify  as  Priority  Mail, 


Universal  Postal  Union  Convention,  Article  12, 
section  2. 

FedEx  also  discusses  the  UPU’s 
characterization  of  the  term  “bulk,”  suggesting  that 
the  Commission  could  adopt  that  standard  for 
inbound  bulk  Letter  Post  mail.  Id.  at  13-14. 

The  Postal  Service  dismisses  the  possibility  of 
using  the  UPU’s  definition  of  “bulk”  mail,  arguing 
that  the  definition  is  designed  to  address  concerns 
involving  remail  arbitrage,  and  further  that  no  UPU 
post  dispatches  its  international  letters  to  the  Postal 
Service  using  UPU’s  bulk  mail  provisions.  Id.  at  63- 
64. 
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applicable  to  First-Class  Mail  weighing 
more  than  13  ounces.  In  its  proposed 
Mail  Classification  Schedule,  the  Postal 
Service  has  classified  First-Class 
International  Mail  weighing  more  than 
13  ounces  as  market  dominant.  It 
indicates,  however,  that  such  mail 
would  more  appropriately  be  viewed  as 
competitive.  The  Postal  Service  states 
its  intent  to  seek  a  transfer  of  outbound 
First-Class  International  Mail  above  13 
ounces  to  the  competitive  products  list, 
advocating  that,  if  the  transfer  occurs, 
inbound  Letter  Post  costs  and  revenues 
for  such  mail  should  be  categorized  as 
competitive  as  well.  Postal  Service 
Initial  Mail  Classification  Schedule, 
September  24,  2007,  at  22-23.  Letter 
mail  is  subject  to  the  Postal  Service’s 
letter  monopoly.  Thus,  it  is  properly 
categorized  as  market  dominant.  The 
Postal  Service’s  current  inbound  data 
collection  system  does  not  distinguish 
Letter  Post  items  by  weight  or  content. 
Thus,  as  a  practical  matter,  the  Postal 
Service  could  not  identify  mail  that  is 
not  subject  to  the  monopoly.  The  Postal 
Service’s  plan  to  transfer  First-Class 
International  Mail  above  13  ounces  to 
the  competitive  products  list  should 
resolve  that  issue.  In  the  interim,  for 
purposes  of  establishing  the  initial 
product  lists,  the  Commission 
concludes  that  Letter  Post  should  be 
classified  as  market  dominant. 

Moreover,  as  there  is  no  incoming  hulk 
international  Letter  Post,  this 
conclusion  is  consistent  with  section 
3621(a)(10),  which  categorizes  single¬ 
piece  international  mail  as  market 
dominant. 

UPU  member  countries’  duties  with 
respect  to  Parcel  Post  include  ensuring 
the  acceptance,  handling,  conveyance 
and  delivery  of  parcels  weighing  up  to 
20  kilograms  pursuant  to  the  UPU 
Convention  or  through  bilateral 
agreements.'*^  For  financial  reporting 
purposes,  the  Postal  Service  proposes  to 
classify  inhound  Parcel  Post  shipments 
tendered  by  foreign  posts  at  inward  land 
rates  set  by  the  POC  as  market 
dominant,  with  inbound  shipments 
tendered  at  negotiated  charges  classified 
as  competitive. 

FedEx  makes  essentially  the  same 
argument  regarding  inbound  bulk  Parcel 
Post  as  it  did  regarding  inbound  bulk 
international  mail,  i.e.,  that  inbound 
international  Parcel  Post  should  be 
classified  as  “bulk  parcel  post”  if  it 
meets  the  definition  of  “hulk” 
applicable  to  outbound  international 
mail.  FedEx  Comments,  September  25, 


UPU  Convention,  Article  12,  section  5.  Higher 
weight  limits  optionally  apply  for  certain  Parcel 
Post  items  pursuant  to  the  Parcel  Post  Regulations. 
Id.,  section  6. 


2007,  at  8-12.  XLA  argues  that  “hulk 
packages”  should  be  classified  as 
competitive.  XLA  Comments, 

September  24,  2007,  at  2.  UPS  also 
argues  that  inhound  international 
parcels  are  properly  classified  as 
competitive.  UPS  Reply  Comments, 
October  9,  2007,  at  6. 

The  Postal  Service’s  response  to 
FedEx’s  arguments  is  largely  the  same  as 
its  response  to  FedEx’s  arguments 
concerning  “bulk  international  mail.” 
Postal  Service  Reply  Comments, 

October  9,  2007,  at  61-62.  In  addition,- 
however,  the  Postal  Service  notes  that 
inward  land  rates  are  set  by  the  POC, 
that  the  rates  may  not  be  cost 
remunerative,  and  that  UPU  member 
countries  must  provide  Parcel  Post 
service.  Further,  it  states  that  no  special 
“bulk”  rate  exists  for  inbound  parcels. 

Id.  at  62-63. 

The  parcels  market  is  by  all  accounts 
competitive.  The  statute,  however, 
distinguishes  between  single-piece  and 
bulk  Parcel  Post.  Other  than  Global  Bulk 
Economy,  available  only  by  contract,  the 
Postal  Service  does  not  offer  outbound 
surface  Parcel  Post  service.  Pursuant  to 
UPU  requirements,  it  accepts  both 
inbound  surface  and  air  Parcel  Post 
shipments.  There  is  no  specific  inbound 
bulk  Parcel  Post  rate. 

To  give  effect  to  the  statute  while 
recognizing  the  competitive  realities,, 
the  Commission  finds  it  appropriate  to 
distinguish  between  the  Parcel  Post 
shipments  based  on  two  factors:  The 
mode  of  transportation  and  whether  the 
rate  is  negotiated  or  not.  To  that  end,  the 
Commission  concludes  that  air  Parcel 
Post  shipments  are  appropriately 
classified  as  competitive.  This 
classification  treats  air  Parcel  Post  as 
equivalent  to  Priority  Mail,  a 
competitive  category  of  mail,  and 
recognizes  the  reality  that  the 
international  air  parcels  market  is 
competitive.^® 

Surface  Parcel  Post  shipments  are 
distinguishable  by  the  rate  paid  by  the 
shipper.  Surface  Parcel  Post  shipments 
tendered  at  UPU  rates  are  appropriately 
classified  as  market  dominant,  while 
surface  Parcel  Post  shipments  tendered 
at  negotiated  rates  are  appropriately 
classified  as  competitive.  This 
bifurcation  is  consistent  with  both 
section  3621(a)(5),  which  categorizes 
single-piece  Parcel  Post  as  market 
dominant,  and  section  3631(a)(3),  which 
categorizes  bulk  Parcel  Post  as 


■•“The  Postal  Service’s  discussion  of  its  bilateral 
contracting  authority  emphasizes  the  role  of 
reciprocity  in  such  negotiations.  Postal  Service 
Comments,  September  24,  2007,  at  18-19.  That 
discussion,  however,  also  acknowledges  the 
competitive  nature  of  the  international  mail  market. 
Id.  at  19. 


competitive.  While  there  may  be  no 
generally  available  inbound  bulk  Parcel 
Post  rate,  any  agreements  for  surface 
Parcel  Post  service  cue  likely  to  be  for 
bulk  quantities.  Moreover,  classifying 
surface  Parcel  Post  shipments  tendered 
at  UPU  rates  as  market  dominant 
assures  universal  access  to  Parcel  Post 
services. 

3.  Outbound  Mail  Is  Subject  to  the  Price 
Cap 

In  its  reply  comments,  the  Postal 
Service  proposes  a  new  rule  regarding 
adjustments  to  the  price  cap  for  market 
dominant  classes  of  outbound 
international  mail.  Postal  Service  Reply 
Comments,  October  9,  2007,  at  72.^*^ 
Under  the  proposed  rule,  the.  Postal 
Service  would  calculate  a  modified  cap 
based  on  a  comparison  of  international 
mail  cost  data  reported  in  the  most 
recent  annual  compliance  report  with 
that  reported  in  the  previous  year’s 
annual  compliance  report.  The  Postal 
Service  indicates  that  the  modified  cap 
is  intended  to  reflect  the  change 
between  the  prior  year’s  total  unit  costs 
and  the  sum  of  actual  unit  delivery  costs 
in  the  most  recent  year  “plus  what  all 
other  unit  costs  would  have  been  had 
they  changed  precisely  by  the 
applicable  CPI-U  change.”  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  74. 

More  specifically,  the  Postal  Service 
would  calculate  the  “adjusted  total  unit 
costs”  by:  (1)  Identifying  the  actual 
“unit  destination  delivery  charges” 
reported  in  the  most  recent  annual 
compliance  report;  (2)  identifying  the 
“unit  other  costs”  reported  in  the 
previous  year’s  annual  compliance 
report  and  increasing  that  amount  by 
the  annual  limitation  percentage  (CPI- 
U)  calculated  pursuant  to  rule  3010.21; 
and  (3)  summing  the  results  of  the  first 
two  steps,  yielding  the  “adjusted  total 
unit  costs.”  The  “adjusted  annual 
limitation  for  a  class  of  [outbound] 
international  mail,”  the  modified  cap,  is 
calculated  by  dividing  the  adjusted  total 
unit  costs  by  the  “base  total  unit  cost” 
(the  total  unit  costs  reported  in  the 
previous  year’s  annual  compliance 
filing)  and  subtracting  1  from  the 
quotient.  The  result,  expressed  as  a 
percentage,  represents  the  “adjusted 
annual  limitation”  which,  along  with 
any  allowable  recapture  of  unused  rate 
authority,  would  equal  the  modified 


The  Postal  Service  notes  that  it  discussed  its 
concerns  regarding  outbound  international  mail  in 
its  initial  comments,  indicating  that  it  would 
present  a  proposed  rule  in  the  near  term.  See  Postal 
Service  Comments,  September  24,  2007,  at  20,  n.35. 
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price  cap  applicable  to  each  class  of 
international  mail."*” 

Commission  analysis.  The  Postal 
Service  takes  the  position  that  the 
Commission  may,  in  its  discretion, 
modify  the  price  cap  applicable  to 
outbound  mail  because  section 
3622(d)(2)(A)  applies  only  to  domestic 
mail.  Id.  at  20,  n.35.  The  Commission 
declines  the  invitation  to  exercise  its 
discretion  in  this  fashion.  Pursuant  to 
section  3622(d)(2)(A),  the  price  cap 
applies  to  each  class  of  mail  listed  in  the 
Domestic  Mail  Classification  Schedule 
(DMCS)  in  effect  on  the  date  of 
enactment  of  the  PAEA.  To  be  sure,  the 
DMCS  does  not  include  international 
mail.  Nonetheless,  the  conclusion  that 
“§  3622(d)(2)(A)  applies  only  to 
domestic  mail”  does  not  necessarily 
follow.  Id. 

First,  section  3622(d)(2)(A)  does  not 
preclude  application  of  the  price  cap  to 
single-piece  international  mail.  Second, 
regarding  international  postal 
arrangements,  section  407(c)  specifically 
references  rates  and  classes  of  market 
dominant  products;  it  does  not, 
however,  exempt  such  arrangements 
from  application  of  the  price  cap.  When 
it  is  intended  that  a  specific  statutory 
provision  be  waived,  the  PAEA  is 
explicit.  See  39  U.S.C.  3641(a)(2), 
exempting  experimental  products  from 
application  of  sections  3622,  3633,  and 
3642. 

Finally,  the  PAEA  creates  a  new 
system  of  rate  regulation  for  market 
dominant  products  that  is  keyed  to  the 
price  cap.  The  inclusion  of  single-piece 
international  mail  in  section  3621(a)  as 
market  dominant  addresses  the  needs  of 
individual  consumers,  particularly  as  it 
relates  to  letter  mail.  Thus,  for  purposes 
of  implementing  the  initial  system  of 
modern  rate  regulation,  the  Commission 
finds  that  the  price  cap  is  applicable  to 
outbound  single-piece  international 
mail.  The  Commission  notes  that  Letter 
Post  is  the  international  counterpart  to 
First-Class  Mail.  Inbound  Letter  Post  is 
categorized  as  market  dominant.  The 
PAEA  classifies  single-piece 
international  mail  as  market  dominant. 
As  the  name  suggests,  single-piece 
international  mail  is  intended  for  use  by 
individual  customers,  particularly  for 
correspondence,  since  competitive 
alternatives  exist  for  other  international 
mail  services.  Consequently,  for 
purposes  of  applying  the  price  cap,  the 
Commission  concludes  that  it  is 
appropriate  to  list  single-piece 


For  a  more  complete  discussion  of  the  Postal 
Service’s  proposal,  see  id.  at  72-76.  Attachment  A 
to  the  Postal  Service’s  Reply  Comments  sets  forth 
the  proposed  rule. 


international  mail  as  a  product  within 
First-Class  Mail."*^ 

The  PAEA  also  classifies  single-piece 
Parcel  Post  as  market  dominant.  Earlier 
this  year,  however,  the  Postal  Service 
consolidated  its  international  non¬ 
express  parcel  services  under  one 
umbrella  labeled  Priority  Mail 
International  (PMl).  72  FR  16604  (April 
4,  2007).  PMI  is  an  airmail  service  and 
is  provided  in  compliance  with  the 
UPU’s  parcel  provisions.  With  the 
change,  the  Postal  Service  discontinued 
offering  international  (outbound)  single¬ 
piece  surface  Parcel  Post  service.-'’** 

Thus,  in  terms  of  service,  all  PMl 
parcels  are  equivalent  to  air  Parcel  Post, 
which,  for  inbound  shipments,  the 
Commission  classifies  as  competitive. 
Since  the  Postal  Service  provides  no 
outbound  single-piece  surface  Parcel 
Post  service,  only  domestic  single-piece 
Parcel  Post  is  classified  as  market 
dominant. 

B.  Appropriate  Share  of  Institutional 
Costs 

The  PAEA  requires  that  competitive 
products^collectively  cover  an  , 
“appropriate  share”  of  the  Postal 
Service’s  institutional  costs.  39  U.S.C. 
3633(a)(3).  In  Order  No.  26,  the 
Commission  proposed  to  set  the  initial 
contribution  at  5.5  percent  of  the  Postal 
Service’s  total  institutional  costs.  Order 
No.  26,  3049-61.  Several  parties 

address  the  proposed  contribution  level, 
but  only  one,  PSA,  urges  its 
modification. 

PSA  recommends  that  proposed  rule 
3015.7(c)  be  modified  in  two  respects. 
First,  it  proposes  that  the  appropriate 
share  requirement  he  reduced  to  4.5 
percent  of  total  institutional  costs, 
arguing  that  lowering  the  contribution  . 
would  provide  a  margin  of  safety  against 
factors  unrelated  to  postal  pricing  and 
beyond  the  Postal  Service’s  control.”* 


■’’•This  process  should  afford  the  Postal  Service 
flexibility  to  address  cost  issues  that  may  arise 
regarding  such  mail.  Other  options  may  be  available 
as  well,  including  bilateral  or  multilateral 
agreements.  Moreover,  while  the  Commission  has 
declined  to  exercise  its  discretion  at  this  time, 
should  circumstances  change  the  Postal  Service 
may  request  that  the  issue  be  revisited. 

®“The  Postal  Service  offers  Global  Bulk  Economy, 
an  outbound  service  for  mail  deposited  in  bulk  and 
shipped  via  surface  transportation,  which  is 
classified  as  competitive.  If  the  Commission’s 
understanding  that  the  Postal  Service  no  longer 
provides  non-bulk  surface  Parcel  Post  service  is 
inaccurate,  the  Postal  Service  should  so  advise  and, 
if  appropriate,  seek  to  modify  the  product  lists 
accordingly. 

PSA  Comments,  September  24,  2007,  at  6.  PSA 
notes  that  under  the  proposed  5.5  percent 
appropriate  share,  as  contrasted  with  a  minimum 
percentage  markup,  the  contribution  from 
competitive  products  is  highly  dependent  on  their 
volumes,  particularly  higher  margin  products.  Id.  at 
3.  In  reply  comments,  DMA  touches  on  the  issue 


Second,  PSA  proposes  that,  for  purposes 
of  the  Postal  Service’s  compliance  with 
section  3633(a)(3),  the  appropriate  share 
requirement  be  implemented  on  a  multi¬ 
year,  as  opposed  to  annual,  basis.  PSA 
contends  that  a  multi-year  requirement 
would  afford  the  Postal  Service  pricing 
flexibility  and  smooth  economic  cycles 
PSA  Comments,  September  24,  2007,  at 
7. 

Recognizing  “the  transitional  needs  of 
the  Postal  Service!,]”  UPS  does  not 
object  to  the  5.5  percent  contribution 
level.  UPS  Comments,  September  24, 
2007,  at  1.  Looking  to  the  future,  it 
advocates  that  the  appropriate  share  be 
established  as  a  fixed  percentage  of 
institutional  costs  with  the  percentage 
reflecting  competitive  products’  historic 
contribution  levels  over  a  period  longer 
than  two  years.-’’^ 

In  its  reply  comments,  the  Postal 
Service  endorses  the  reasonableness  of 
the  5.5  percent  contribution  level, 
characterizing  it  as  a  challenging,  but 
attainable,  benchmark.  Postal  Service 
Reply  Comments,  October  9,  2007,  at 
55-57.  Referencing  Order  No.  26,  the 
Postal  Service  also  comments  that  “if 
circumstances  so  require”  the 
contribution  level  may  be  revisited.  Id. 
at  56-57. 

Commission  analysis.  The 
Commission  rejects  PSA’s  proposals  to 
modify  rule  3015.7(c).  In  Order.>Jo.  26, 
the  Commission  explained  in  detail  the 
basis  for  establishing  5.5  percent  as  the 
appropriate  initial  contribution  level. 
Order  No.  26,  n  3052-61.  PSA  has  not 
made  a  compelling  case  for  lowering  the 
contribution  level.””  PSA  argues  that  the 
Postal  Service’s  ability  to  achieve  a 
specified  contribution  level  from 
competitive  products  is,  compared  to  a 


of  competitive  volumes  and,  in  a  roundabout 
manner,  appears  to  endorse  PSA’s  4.5  percent 
recommendation.  DMA  Reply  Comments,  October 
9,  2007,  at  6-8.  From  that  apparent  endorsement, 
DMA  segues  to  the  suggestion  that  the  final  rule 
should  explicitly  provide  an  opportunity  to  revisit 
the  issue  of  appropriate  share  based  on  changed 
circumstances.  Id.  at  8-9.  APMU  also  comments  on 
PSA’s  recommendation,  contending  that  the  4.5 
percent  “is  the  absolutely  highest  level  that  can  be 
imposed  on  all  competitive  products  during  a 
transitional  period.”  APMIT  Reply  Comments, 
October  9,  2007,  at  1.  APMU  comments  on  the 
parcels  market,  including  contributions  from 
competitive  products,  and  cautions  the  Commission 
about  the  consequences  of  setting  an  excessive 
minimum  contribution  level.  Id.  at  2—4. 

Id.  at  2-6.  The  Postal  Service  and  PSA  respond 
to  UPS’s  vision  of  what  the  appropriate  share 
should  represent  in  the  future.  Postal  Service  Reply 
Comments,  October  9,  2007,  at  57-58;  PSA  Reply 
Comments,  October  9,  2007,  at  2-5.  While  it 
appreciates  the  parties’  comments,  the  Commission 
finds  it  unnecessary  to  address  them  since  what  the 
contribution  level  should  be  in  the  future  is  not  ripe 
for  decision. 

UPS  opposes  PSA’s  proposal  to  reduce  the 
contribution  level  to  4.5  percent.  UPS  Reply 
Comments,  October  9,  2007,  at  4. 
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minimum  percentage  markup 
requirement,  heavily  dependent  on 
volume,  which,  it  says,  is  of  concern  in  * 
two  respects.  First,  PSA  makes  the  point 
that  competitive  product  volumes  are 
dependent  on  exogenous  factors,  such 
as  economic  conditions  and 
competitors’  prices,  over  which  the 
Postal  Service  has  no  control.^'*  Second, 
although  acknowledging  the  recent 
increases  in  Priority  Mail  and  Express 
Mail  volumes,  PSA  suggests  that  longer 
term  competitive  product  volumes  may 
be  declining.  Id.  at  4. 

PSA’s  first  argument  is  that 
competitive  markets  are  risky.  Its 
solution  seeks  simply  to  reduce  the 
Postal  Service’s  risks  without 
consideration  of  any  factors  relevant  to 
establishing  the  contribution  level  at  .5.5 
percent.'’^  Fluctuation  of  volumes  is  an 
inherent  market  risk.  PSA’s  speculation 
about  competitive  volume  trends  does 
not  take  into  account  the  regulatory 
changes  brought  about  by  the  PAEA, 
which,  at  a  minimum,  afford  the  Postal 
Service  substantial  pricing  flexibility. 

PSA’s  proposal  to  calculate 
compliance  over  a  three-year  period  is 
rejected.  Proposed  rule  3015.7(c) 
imposes  an  annual  compliance 
requirement  associated  with  the  5.5 
percent  contribution  level,  a  standard 
that  is  fully  consistent  with  the  statute. 
PSA  does  not  contend  otherwise,  but 
notes  that  section  3633(a)(3)  “is  silent  as 
to  the  time  period  over  which  the 
appropriate  share  requirement  be  met.’’ 
PSA  Comments,  September  24,  2007,  at  . 
7.  The  “omission”  of  any  such  time 
period  in  section  3633(a)(3)  does  not 
support  PSA’s  proposal  that  compliance 
be  measured  over  three-year  periods. 
Rather,  the  “omission”  supports  the 
annual  compliance  requirement. 

Section  3652  requires  the  Postal 
Service  to  file  certain  annual  reports 
with  the  Commission.  Section  3653 
requires  the  Commission  to  issue  annual 
compliance  reports  addressing,  among 
other  things,  the  Postal  Service’s 
compliance  with  section  3633.  Plainly, 
compliance  is  to  be  determined  on  an 
annual  basis.  Had  Congress  intended  a 
different  standard  for  competitive 


Id.  PSA  cites  Priority  Mail  elasticity  estimates 
from  Docket  No.  R2006-1,  which  it  says  suggest  “a 
dependency  on  the  pricing  decisions  of  USPS 
competitors  that  seems  entirely  inappropriate."  Id. 
at  3—4.  To  the  extent  this  conclusion  has  merit,  PSA 
does  not  explain  how  its  proposal  would  make  it 
less  so.  In  any  event,  the  predicate  for  the 
conclusion  appears  to  be  problematic.  The  elasticity 
estimates  from  Docket  No.  R2006-1  predate  passage 
of  the  PAEA.  Thus,  they  do  not  reflect  the  new, 
flexible  pricing  regime  under  the  PAEA. 

That  solution  differs  from  PSA’s  earlier 
comments  suggesting  a  basis  for  setting  the 
contribution  level.  See  PSA  Comments,  June  18, 
2007,  at  7. 


products,  it  would  have  stated  so 
explicitly. 

C.  Filing  Requirements  for  Competitive 
Product  Rate  Decreases 

Proposed  rule  3015.3  prescribes  filing 
requirements  for  decreases  in  rates  of 
general  applicability.  PSA  requests 
clarification  of  the  proposed  rule, 
contending  that  it  should  apply  only  to 
decreases  in  the  average  rate  of  a 
product,  “not  when  the  rate  in  a 
particular  rate  cell  will  decrease.”  Id.  at 
8.  PSA  argues  that  the  filing 
requirements  should  not  apply  below 
the  product  level  because  “the  rate 
offered  in  a  particular  rate  cell  has  no 
direct  effect  on  compliance.” 

PSA  also  contends  that  the  rule 
3015.3  filing  requirements  should  apply 
only  to  the  product  subject  to  the 
decrease,  not  to  all  competitive 
products,  because  the  cost  coverage 
requirement,  section  3633(a)(2),  only 
applies  to  the  specific  product.  The 
Postal  Service  agrees  with  PSA’s 
interpretation  on  this  issue.  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  59. 

Commission  analysis.  As  proposed, 
rule  3015.2,  concerning  increases  in 
rates  of  general  applicability,  and  rule 
3015.3,  concerning  decreases  in  rates  of 
general  applicability,  are  designed  to 
operate  in  concert,  i.e.,  whenever  the 
Postal  Service  changes  rates  of  general 
applicability,  notice  must  be  filed 
pursuant  to  rules  3015.2  and/or  3015.3. 
PSA  notes  that  rule  3015.3  is  unclear 
regarding  the  circumstances  which 
trigger  the  filing  requirements.  PSA  asks 
whether  the  rule  is  to  be  invoked  for  any 
rate  decrease,  even  a  rate  cell,  or  only 
when  the  average  rate  of  a  product 
decreases.  PSA  Comments,  September 
24,  2007,  at  8.  PSA  contends  that  rule 
3015.3  should  be  applied  only  when  the 
average  rate  for  a  product  will  decrease. 
Id.  PSA’s  request  for  clarification  is 
reasonable;  it  is  granted.  Whenever  the 
Postal  Service  decreases  the  average  rate 
of  a  product,  notice  must  be  filed 
pursuant  to  rule  3015. 3. 


The  Postal  Service  and  Stamps.com  agree 
that  rule  3015.3  should  apply  only  when  the 
average  rate  for  a  competitive  product  decreases, 
not  to  decreases  in  individual  rate  cells.  Postal 
Service  Reply  Comments,  October  9,  2007,  at  59; 
and  Stamps.com  Reply  Conunents,  October  9,  2007, 
at  3-4. 

Accordingly,  rule  3015.3(a)  is  modified  as 
follows; 

(a)  When  the  Postal  Service  determines  to  change 
a  rate  or  rates  of  general  applicability  for  any 
competitive  product  that  results  in  a  decrease  in  the 
average  rate  of  that  product,  it  shall  frle  notice  of 
the  change  with  the  Commission  no  later  than  the 
date  of  publication  of  the  decision  in  the  Federal 
Register  concerning  such  change,  but  at  least  30 
days  before  the  effective  date  of  the  change. 


To  ensure  that  the  rules  continue  to 
operate  in  concert  as  intended,  this 
clarification  requires  that  rule  3015.2(a) 
be  modified  to  address  rate  changes,  not 
merely  increases.^®  Thus,  whenever  the 
Postal  Service  changes  any  competitive 
product  rates  of  general  applicability, 
notice  must  be  filed  pursuant  to  rule 

3015.2.  If,  however,  the  average  rate  of 
a  product  decreases,  notice  must  be 
filed  pursuant  to  rule  3015.3. 

PSA  also  commented  on  the 
interrelationship  between  rules  3015.2 
and  3015.3,  suggesting  that  a  decrease  in 
the  rate  of  one  product  would  trigger 
only  rule  3015.3  filing  requirements,  not 
for  all  competitive  products.  The 
Commission  clarifies  that  whenever  the 
Postal  Service  changes  rates  of  general 
applicability  notice  is  to  be  filed 
pursuant  to  rule  3015.2.  Thus,  for 
example,  if  the  Postal  Service  changes 
the  rates  of  three  competitive  products, 
including  decreasing  the  average  rate  of 
one,  it  would  file  notice  of  the  changes 
pursuant  to  rule  3015.2  and,  for  the 
product  with  the  average  rate  decrease, 
would  file  notice  pursuant  to  rule 

3015.3.  Notice  regarding  the  remaining 
competitive  products  for  which  rates  are 
unchanged  would  not  be  required. 

D.  Filing  Requirements  for  Rate  or  Class 
Not  of  General  Applicability 

Proposed  rule  3015.5  governs  the 
filing  requirements  when  the  Postal 
Service  determines  to  add  or  change  a 
rate  or  class  not  of  general  applicability, 
i.e.,  competitive  negotiated  service 
agreements.  PSA  suggests  two  changes 
to  the  rule. 

Proposed  rule  3015.5(c)(1)  requires 
the  Postal  Service  to  file  “[sjufficient 
annualized  revenue  and  cost  data  to 
demonstrate  that  each  affected 
competitive  product  will  be  in 
compliance  with  39  U.S.C. 

§  3633(a)(2).”  PSA  interprets  this 
provision  as  requiring  the  Postal  Service 
to  file  “total  cost  and  revenue  data  by 
year  associated  with  the  contract  rate.” 
PSA  Comments,  September  24,  2007,  at 
11  (emphasis  in  original).  PSA  argues 
that  this  provision  may  hinder  the 
Postal  Service’s  ability  to  execute 
negotiated  service  agreements  in 
instances  where  it  is  unable  to  estimate 
the  contract  volumes  and  thus  could  not 
estimate  total  costs  and  revenues.  PSA 
suggests  that  unit  revenue  and  cost  data 
are  reasonable  proxies  for  compliance 


®®Rule  3015.2  is  revised  as  follows:  §  3015.2 
Changes  in  rates  of  general  applicability,  (a)  When 
the  Postal  Service  determines  to  change  a  rate  or 
rates  of  general  applicability,  it  shall  file  notice  of 
the  change  with  the  Commission  no  later  than  the 
date  of  publication  of  the  decision  in  the  Federal 
Register  concerning  su.ch  change,  but  at  least  30 
days  before  the  effective  date  of  the  change. 
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with  section  3633(a)(2).  PSA  proposes 
that  rule  3015.5(c)(1)  be  revised  by 
deleting  the  phrase  “annualized 
revenues  and  cost”  to  read  as  follows: 
“[sjufficient  data  to  demonstrate  that 
each  affected  competitive  product  will 
be  in  compliance  with  39  U.S.C. 

§  3633(a)(2).” 

Second,  PSA  proposes  deleting  the 
rule  3015.5(c)(2)  requirement  that  the 
Postal  Service  explain  “why,  following 
the  change,  competitive  products  in 
total  will  be  in  compliance  with  39 
U.S.C.  §§  3633(a)(1)  and  (3).”  PSA 
argues  that  sections  3633(a)(1)  and  (3) 
apply  to  competitive  products  as  a 
whole,  not  individual  products.  It 
contends  that  whether  the  Postal 
Service  complies  with  section  3633(a)(1) 
and  (3)  will  generally  not  depend  on 
individual  contract  rates  (rates  not  of 
general  applicability).  PSA,  therefore, 
suggests  that  the  provision  is  redundant. 
Id.  at  13. 

Commission  analysis.  The 
Commission  will  not  adopt  PSA’s 
suggestion  that  rule  3015.5(c)(1)  be 
modified.  The  predicate  for  the 
proposal,  that  the  Postal  Service  “is 
unable  to  estimate  mail  volumes 
associated  with  the  deal,”  is  unrealistic. 
Id.  at  2.  In  evaluating  whether  to 
execute  a  competitive  negotiated  service 
agreement,  the  Postal  Service  must  have 
a  reasonable  estimate  of  the  contract’s 
economic  value,  a  calculation 
dependent,  in  part,  on  either  a 
reasonably  reliable  volume  estimate  or 
other  type  of  annual  guarantee. 
Moreover,  PSA’s  suggestion  that  unit 
cost  and  revenue  data  may  serve  as 
reasonable  proxies  for  compliance 
purposes  is  not  well  taken  in 
circumstances  where  the  negotiated 
service  agreement  involves  multiple 
products  or  mail  mix  options.  For 
example,  if  the  negotiated  service 
agreement  involved  Parcel  Select,  the 
costs  and  revenues  under  the  agreement 
would  be  contingent  on,  among  other 
things,  volumes  by  dropship 
destination,  i.e.,  DBMC,  DSCF,  and 
DDU. 

PSA’s  proposal  focuses  attention  on 
proposed  rule  3015.5(c)(1)  and,  upon 
reconsideration,  the  Commission  finds 
it  appropriate  to  clarify  the  proposed 
rule.  The  proposed  rule  used  the  phrase 
“annualized  revenue  and  cost  data.” 

The  term  “annualized”  is  ambiguous 
and  may  be  at  odds  with  the  annual 
compliance  reporting  requirements  of 
sections  3652  and  3653.  Thus,  to  clarify 
the  filing  requirements,  the  Commission 
will  modify  rule  3015.5(c)(1)  to  read  as 
follows:  “Sufficient  revenue  and  cost 
data  for  the  12-month  period  following 
the  effective  date  of  the  rate  or  class  to 
demonstrate  that  each  affected 


competitive  product  will  be  in 
compliance  with  39  U.S.C. 

3633(a)(2)”.-'59 

The  Commission  will  not  adopt  PSA’s 
proposal  that  rule  3015.5(c)(2)  be 
modified  to  eliminate  the  requirement 
that  the  Postal  Service  include  an 
explanation  that,  following  the  change 
in  the  rate  (or  rates)  not  of  general 
applicability,  competitive  products  will 
be  in  compliance  with  sections 
3633(a)(1)  and  (3).  The  assumption  that 
the  Postal  Service’s  compliance  with 
sections  3633(a)(1)  and  (3)  will  not  be 
dependent  on  individual  negotiated 
service  agreements  is  untested  and, 
thus,  premature.  International  mail 
excepted,  no  competitive  negotiated 
service  agreements  exist.  Consequently, 
their  impact  is  uncertain.  The  limited 
review  contemplated  by  the  rules  is 
intended  to  provide  some  assurance 
that,  at  least  preliminarily,  the  rates  not 
of  general  applicability  satisfy  section 
3633.  Once  experience  under  the  PAEA 
is  gained,  including  with  rates  not  of 
general  applicability,  the  rules  can  be 
revisited  and  modified  as  deemed 
appropriate. 

E.  Parcel  Select 

In  Order  No.  26,  the  Commission 
identified  three  bulk  Parcel  Post 
products,  consisting  of  Parcel  Select, 
Parcel  Return  Service,  and  Parcel  Post 
mail  qualifying  for  OBMC,  BMC,  and 
barcode  discounts.  Order  No.  26,  ^  3012. 

The  Postal  Service  proposes  that 
OBMC,  BMC,  and  barcode  discounts  be 
included  as  price  categories  within 
Parcel  Select.  Postal  Service  Initial  Mail 
Classification  Schedule,  September  24, 
2007,  at  7-8.  The  Postal  Service  cites 
common  characteristics  between  mailers 
using  these  rates  and  those  using  Parcel 
Select  rates  as  a  basis  for  consolidation. 
Both  involve  commercial  mailers;  some 
Parcel  Select  mailers  also  enter  mail  in 
the  OBMC,  BMC,  and  barcode  discount 
categories.  In  addition,  the  Postal 
Service  notes  that  the  minimum  volume 
requirements  are  the  same  as  for  Parcel 
Select.  Id.  at  8. 

Commission  analysis.  The 
Commission  will  adopt  the  Postal 
Service’s  proposal,  notwithstanding 
having  some  concerns  about  the 
sufficiency  of  the  rationale  offered  in 
support  of  consolidation,  i.e., 
similarities  between  mailers.  This 
decision  is  influenced  by  several 
considerations. 


®®Rule  3015.3(c)(1).  wtiicli  used  the  same 
(anguage  concerning  decreases  in  rates  of  general 
applicability,  will  also  be  modified  similarly: 
“Sufficient  revenue  and  cost  data  for  the  12-month 
period  following  the  effective  date  of  the  rate  to 
demonstrate  that  each  affected  competitive  product 
will  be  in  compliance  with  39  U.S.C.  3633(a)(2)”. 


First,  the  proposal  generated  no 
controversy,  as  evidenced  by  the  fact 
that  no  party  commented  it.  Second, 
consolidating  the  discounts  with  Parcel 
Select  has  a  plausible  basis;  both  • 
involve  parcels  and  are  subject  to  the 
same  volume  requirements.  Third, 
timing  is  not  unimportant.  This 
proceeding  represents  the  initial  attempt 
to  develop  rules  implementing  the 
modern  system  of  rate  regulation  under 
the  PAEA.  Granting  the  Postal  Service’s 
proposal  at  the  outset  may  enable  the 
Postal  Service  to  market  Parcel  Select  in 
new  ways.  Experience,  however,  may 
demonstrate  that  Parcel  Select  and 
OMBC,  BMC,  and  barcode  discounts 
should  be  classified  as  separate 
products.  Consolidation  now  does  not 
preclude  such  .a  result  later. 

IV.  Product  Lists 

A.  Subpart  A — Mail  Classification 
Schedule 

Initially,  section  3020.11  required  the 
Postal  Service  to  propose  a  Mail 
Classification  Schedule  within  30  days 
of  enactment  of  the  final  rule.  At  the 
same  time.  Order  No.  26  requested  that 
the  Postal  Service  prepare  a  draft  Mail 
Classification  Schedule  in  expedited 
fashion.  The  Postal  Service  complied 
with  the  request  for  expedition  and  filed 
a  draft  Mail  Classification  Schedule  on 
September  24,  2007. Order  No.  26  also 
requested  initial  comments  from 
interested  persons  on  the  Postal 
Service’s  draft  Mail  Classification 
Schedule.  Specific  comments  were 
received  from  Advo,  APWU,  Carlson, 
DFS,  MOAA,  NAPUS,  OCA,  Pitney 
Bowes,  Popkin,  and  PostCom. 

The  Postal  Service’s  commendable 
efforts  will  allow  publication  of  a 
complete  Mail  Classification  Schedule 
as  anticipated.  However,  additional 
work  remains.  In  this  order,  the 
Commission  reaffirms  that  negotiated 
service  agreements  initially  will  be 
treated  as  individual  products.  To 
implement  this  finding,  the  Commission 
requests  further  information  from  the 
Postal  Service.  The  Commission 
requests  the  Postal  Service  to  develop 
and  file  with  the  Commission  the 
descriptive  information  necessary  to 
identify  and  explain  each  market 
dominant  and  competitive  negotiated 
service  agreement  (including  each 
International  Customized  Mail 
Agreement).  For  both  market-dominant 
and  competitive  agreements, 
consideration  should  be  given  to 
grouping  agreements  with  identical  or 
very  similar  terms  and  conditions.  This 

United  States  Postal  Service  Submission  of 
Initial  Mail  Classification  Schedule  in  Response  to 
Order  No.  26,  September  24,  2007. 
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information  is  to  be  provided  to  the 
Commission  by  November  20,  2007. 

The  Commission  also  has  integrated 
several  international  products  under  the 
classifications  of  their  domestic 
counterparts.  Single-piece  First-^Class 
Mail  International  has  been  subdivided 
into  Outbound  Single-piece  First-Class 
Mail  International  and  Inbound  Single¬ 
piece  First-Class  Mail  International,  and 
assigned  to  the  First-Class  Mail  class. 
International  Ancillary  Services, 
International  Reply  Coupon  Service, 
and  International  Business  Reply  Mail 
Service  have  been  included  with 
Special  Services.  A  product  described  as 
Inbound  Surface  Parcel  Post  (at  UPU 
rates)  has  been  assigned  to  the  Package 
Services  class. 

Classes  of  Express  Mail  and  Priority 
Mail  have  been  assigned  to  the 
competitive  products  list.  The  “class” 
terminology  within  the  competitive 
products  list  is  used  merely  as  an 
organizational  aid  to  group  products 
with  similar  characteristics  and  is  not 
meant  to  imply  ratemaking  significance. 
The  Express  Mail  class  is  to  include 
Express  Mail  (Domestic),  Outbound 
International  Expedited  Services,  and 
Inbound  Expedited  Services.  The 
Priority  Mail  class  is  to  include  Priority 
Mail  (Domestic),  Outbound  Priority 
Mail  International,  and  Inbound  Air 
Parcel  Post.  As  discussed  above,  DBMC, 
BMC,  and  barcode  discount  parcels 
have  been  consolidated  with  Parcel 
Select  as  one  product.  Parcel  Return 
Service  remains  as  proposed  by  the 
Postal  Service.  A  product  described  as 
Inbound  Surface  Parcel  Post  (at  non- 
UPU  rates)  has  been  assigned  to  the 
competitive  products  list  international 
class.  The  above  changes  will  either 
require  modification  to  the  Postal 
Service’s  proposed  Mail  Classification 
Schedule,  or  additional  information 
from  the  Postal  Service  to  accurately 
describe  these  products.  This 
information  is  to  be  provided  to  the 
Commission  by  November  20,  2007. 

While  the  Commission  is  comfortable 
in  most  instances  with  the  Postal 
Service  naming  its  own  products,  the 
Commission’s  preference  is  for  product 
names  that  appropriately  identify  the 
characteristics  of  the  products.  In  this 
respect,  the  term  “bulk”  as  used  in 
First-Class  Mail  “Bulk  Letters/ 
Postcards”  is  not  helpful  because  large 
quantities  of  what  might  commonly  be 
thought  of  as  “bulk”  mail  also  is  mailed 
at  single-piece  rates.  Furthermore,  bulk 
mail  can  not  be  entered  at  Bulk  Letters/ 
Postcards  rates  unless  it  is  also 
presorted.  The  Commission  asks  the 
Postal  Service  to  consider  whether 
another  descriptive  term  other  than  bulk 


might  be  more  appropriate,  such  as 
“presorted”  or  “workshared”. 

The  Commission  will  develop  a 
comprehensive  Mail  Classification 
•Schedule  for  incorporation  into  its  rules 
after  thorough  review  of  the  Postal 
Service’s  proposals  and  the  comments 
already  provided.  Notice  and  the 
opportunity  for  comment  on  the  Mail 
Classification  Schedule  developed  by 
the  Commission  will  be  provided. 

The  Postal  Service  suggests  that 
product  descriptions  be  omitted  from 
the  Mail  Classification  Schedule  when 
published  as  Commission  regulations  in 
the  Code  of  Federal  Regulations.  Postal 
Service  Reply  Comments,  October  9, 
2007,  at  26-27.  The  Postal  Service 
contends  that  since  changes  to 
provisions  for  existing  products  are 
made  by  the  Postal  Service  in  the 
Domestic  Mail  Manual,  it  may  be 
confusing  also  to  have  to  revise  the  Mail 
Classification  Schedule.  In  addition,  the 
Postal  Service  questions  whether  such 
treatment  would  conform  with  the 
Governors’  ability  to  enact  classification 
changes  for  competitive  products  under 
39  U.S.C.  3632. 

The  Commission  previously  explained 
that: 

The  Commission  is  charged  with 
maintaining  accurate  product  lists.  39  U.S.C. 

§  3642.  The  Commission  views  the  Mail 
Classification  Schedule  as  the  vehicle  for 
presenting  the  product  lists  with  necessary 
descriptive  content.  The  explanatory 
information  included  with  the  product  lists 
will  inform  participants  in  Commission 
proceedings  of  the  nature  and  scope  of  Postal 
Service  products  and  must  he  sufficiently 
detailed  to  allow  the  Commission  to  verify 
that  the  rates  and  categorization  of  products 
are  in  compliance  with  the  PAEA.  Thus,  the 
Mail  Classification  Schedule  is  important  in 
that  it  will  provide  for  the  transparent  and 
accurate  maintenance  of  the  product  lists. 

PRC  Order  No.  26  at  ^  4003. 

The  explanatory  information  performs 
an  important  function  in  the 
Commission’s  responsibility  to  establish 
and  maintain  “a  modern  system  for 
regulating  rates  and  classes  for  market- 
dominant  products.”  See  39  U.S.C. 
3622(a).  Furthermore,  the  explanatory 
information  facilitates  the  Commission’s 
understanding  of  the  Postal  Service’s 
products  when  reviewing  service 
standards  under  39  U.S.C.  3691. 

With  the  Commission’s  role  in 
maintaining  the  product  lists,  regulating 
rates  and  classes  for  market  dominant 
products,  and  reviewing  service 
standards,  the  explanatory  information 
provides  a  baseline  for  the  Commission 
in  undertaking  its  important 
responsibilities.  The  rules  require  only 
minimal  descriptive  information  to  be 
included  in  the  Mail  Classification 


Schedule.**’  The  level  of  detail  that  the 
Postal  Service  provided  in  its  proposed 
Mail  Classification  Schedule,  with  some 
minor  adjustments,  appears  adequate. 
The  rules  also  specify  an  expeditious 
and  unburdensome  approach  to 
updating  the  Mail  Classification 
Schedule  that  is  consistent  with 
providing  the  Postal  Service  with  great 
flexibility  to  manage  its  products.  Thus, 
the  Postal  Service’s  suggestion  to  omit 
the  descriptive  information  from  the 
CFR  will  not  be  adopted. 

Initially,  rule  3020.12  was  written  to 
incorporate  by  reference  the  Mail 
Classification  Schedule  into  the  Federal 
Register.  This  method  of  publication 
requires  the  approval  of  the  Director  of 
the  Federal  Register.  At  this  time,  the 
Commission  has  not  received  approval. 
Because  the  initial  Mail  Classification 
Schedule  is  a  required  component  of 
this  final  rule,  rule  3020.12  has  been 
revised  to  publish  the  Mail 
Classification  Schedule  in  the  Federal 
Register  as  an  appendix. 

The  final  rule  establishes  an  initial 
framework  for  operating  under  the 
PAEA.  This  requires  at  a  minimum 
publication  of  the  market  dominant  and 
competitive  product  lists.  Section 
3020.11  has  been  modified  to  provide 
for  publication  of  an  abbreviated  Mail 
Classification  Schedule  which  provides 
these  product  lists.  The  rule  indicates 
that  the  additional  descriptive  material 
will  be  added  in  a  subsequent 
rulemaking. 

An  initial  Mail  Classification 
Schedule  has  been  prepared  as 
Appendix  A  to  these  rules.  It  provides 
a  skeleton  of  the  Mail  Classification 
Schedule  that  indicates  the  general 
format  of  the  document  and  reserves 
space  for  including  the  individual 
product  descriptions  in  the  near  future. 
The  Mail  Classification  Schedule 
includes  the  complete  market  dominant 
and  competitive  product  lists  which 
allows  the  Postal  Service  and  the 
Commission  to  operate  under  the  PAEA. 
The  product  lists  generally  are 
consistent  with  the  product  lists 
proposed  by  the  Postal  Service  in  its 
draft  Mail  Classification  Schedule, 
except  for  the  modifications  discussed 
in  this  Order. 

APWU  opposes  the  Postal  Service’s 
proposal  to  create  separate  products  for 
Single-piece  Letters/Postcards  and  Bulk 
Letters/Postcards  within  First-Class 
Mail.  It  expresses  concern  that  the 


This  is  to  be  contrasted  against  the  detailed 
product  information  provided  by  the  Postal  Service 
in  the  Domestic  Mail  Manual.  The  Postal  Service 
has  great  flexibility  in  developing  the  detailed 
requirements  in  the  Domestic  Mail  Manual, 
consistent  with  the  general  descriptions  provided  in 
the  Mail  Classification  Schedule. 
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separation  may  lead  to  rates  that  violate 
the  workshare  provision  of  the  PAEA 
and  fail  to  encourage  efficiency.  APWU 
MCS  Comments,  October  9,  2007,  at  1- 
4.  In  its  comments  supporting  the  Postal 
Service’s  proposed  Mail  Classification 
Schedule,  Advo  argues  that  the 
separation  of  single-piece  and  bulk 
letters  and  postcards  is  “imminently 
reasonable.”  Advo  MCS  Comments, 
October  9,  2007,  at  2. 

The  Postal  APWU  opposes  the  Postal 
Service’s  proposal  to  create  separate 
products  for  Single-piece  Letters/ 
Postcards  and  Bulk  Letters/Postcards 
within  First-Class  Mail.  It  expresses 
concern  that  the  separation  may  lead  to 
rates  that  violate  the  workshare 
provision  of  the  PAEA  and  fail  to 
encourage  efficiency.  APWU  MCS 
Comments,  October  9,  2007,  at  1-4.  In 
its  comments  supporting  the  Postal 
Service’s  proposed  Mail  Classification 
Schedule,  Advo  argues  that  the 
separation  of  single-piece  and  bulk 
letters  and  postcards  is  “imminently 
reasonable.”  Advo  MCS  Comments, 
October  9,  2007,  at  2. 

The  Postal  Service  has  the  flexibility 
to  initially  describe  its  product  lines  in 
conformance  with  the  statutory 
requirements  of  the,PAEA.  A  product  is 
defined  as  “a  postal  service  with  a 
distinct  cost  or  market  characteristic  for 
which  a  rate  or  rates  are,  or  may 
reasonably  be,  applied.’’  39  U.S.C. 
102(6).  It  is  possible  to  apply  this 
definition  and  categorize  First-Class 
Mail  postal  services  into  products  in 
several  different  ways.  The  selections 
made  by  the  Postal  Service  comply  with 
the  definition,  and  represent  postal 
services  with  distinct  cost  or  market 
characteristics.  The  product  lines  are 
subject  to  adjustments  in  the  future  as 
conditions  change.  The  Commission 
finds  that  the  Postal  Service  has 
appropriately  described  product  lines 
applicable  to  First-Class  Mail. 

The  Postal  Service  has  the  flexibility 
to  initially  describe  its  product  lines  in 
conformance  with  the  statutory 
requirements  of  the  PAEA.  A  product  is 
defined  as  “a  postal  service.with  a 
distinct  cost  or  market  characteristic  for 
which  a  rate  or  rates  are,  or  may 
reasonably  be,  applied.”  39  U.S.C. 
102(6).  It  is  possible  to  apply  this 
definition  and  categorize  First-Class 
Mail  postal  services  into  products  in 
several  different  ways.  The  selections 
made  by  the  Postal  Service  comply  with 
the  definition,  and  represent  postal 
services  with  distinct  cost  or  market 
characteristics.  The  product  lines  are 
subject  to  adjustments  in  the  future  as 
conditions  change.  The  Commission 
finds  that  the  Postal  Service  has 


appropriately  described  product  lines 
applicable  to  First-Class  Mail. 

■The  public  had  an  opportunity  to 
comment  on  the  product  lists  as 
provided  in  Order  No.  26.  OCA,  and 
others,  express  opinions  on  the  content 
and  level  of  detail  of  the  product  lists. 
See  OCA  MCS  Comments,  October  10, 
2007.  The  Commission  acknowledges 
that  these  comments  raise  important 
issues  applicable  to  many  mailers.  The 
Commission  finds  that  the  product  lists 
specified  in  the  initial  Mail 
Classification  Schedule  provide  mailers, 
the  Postal  Service,  and  the  Commission 
a  legally  sufficient  starting  point  for 
operating  under  the  PAEA.  Rules  to 
modify  the  product  lists  are  specified  in 
this  final  rule,  and  the  Commission 
anticipates  that  these  rules  will  be  put 
to  use. 

B.  Requests  to  Modify  the  Product  Lists 

The  Commission  has  identified  an 
error  in  the  Federal  Register  notice. 

Rule  3020.31(b)  should  read  “Provide  a 
copy  of  the  Governor’s  decision 
supporting  the  request,  if  any;”.  Order 
No.  26  includes  the  correct  text.  The 
correct  language  is  included  in  the  final 
rule. 

The  Commission  has  made 
conforming  changes  to  docket  and 
notice  rules  3020.33,  3020.53,  and 
3020.73,  which  make  the  language 
consistent,  wherever  possible,  with  the 
provisions  applicable  to  notices  of  Type 
1  rate  adjustments  for  market  dominant 
products. 

Suggested  revisions.  PostCom  suggests 
combining  part  3020  subparts  B,  C,  and 
D.  PostCom  Comments,  September  24, 
2007,  at  7.  PostCom  contends  that  the 
subparts  contain  identical  procedures 
for  reviewing  product  list  modifications 
depending  on  the  party  that  initiates  a 
request.  The  Commission  will  not  adopt 
PostCom’s  suggestion.  There  are 
differences  in  requirements  based  on  the 
filing  party,  and  the  Commission 
anticipates  further  variations  as  the 
rules  develop  over  time. 

PostCom  further  suggests  making  the 
requirements  of  part  3020  inapplicable 
for  product  list  modifications  associated 
with  CPI  rate  increases.  PostCom 
Comments,  September  24,  2007,  at  5-7. 
PostCom  has  not  made  a  persuasive 
argument  that  there  should  be  an 
exception  to  the  requirements  of  39 
U.S.C.  3642  when  CPI  rate  adjustments 
are  made. 

GCA  suggests  that  explicit  language 
be  included  in  rules  3020.30,  3020.50, 
and  3020.70  to  prohibit  the  transfer  of 
products  between  product  lists  that  are 
subject  to  the  private  express  statutes. 
GCA  Comments,  September  24,  2007,  at 
6-7.  This  prohibition  is  specified  in  39 


U.S.C.  3642(b)(2).  The  Commission’s 
rules  as  proposed  require  the  Postal 
Service  to  demonstrate  that  this 
requirement  is  met.  See  rules 
3020.32(e),  3020.52(e),  and  3020.72(e). 
Thus,  the  rules  adequately  address 
GCA’s  concern. 

Pitney  Bowes  suggests  incorporating  a 
45-day  time  limit  into  the  rules  for  the 
initial  review  of  proposals  to  add, 
delete,  or  transfer  products  between 
product  lists.  See  rules  3020.34, 

3020.55,  and  3020.75.  Pitney  Bowes 
further  suggests  incorporating  a  90-day 
time  limit  into  the  rules  when  further 
proceedings  are  required  to  review  these 
proposals.  See  rules  3020.35,  3020.56, 
and  3020.76.  Pitney  Bowes  Comments, 
September  24,  2007,  at  14-15. 

The  Commission  will  handle  requests 
to  add,  delete,  or  transfer  products 
between  product  lists  in  an  expedient 
manner  consistent  with  due  process  and 
procedural  fairness.  When  the  proposals 
appear  to  meet  statutory  requirements, 
the  proposals  should  receive  prompt 
approval.  However,  when  there  is  a 
demonstration  by  a  party  submitting 
comments  or  when  it  is  independently 
apparent  to  the  Commission  that  there 
may  be  compliance  issues  with  the 
proposal,  the  Commission  will  allow 
adequate  time  on  a  case-by-case  basis  to 
evaluate  the  issues  and  review  statutory 
compliance.  Establishing  an-  artificial 
time  constraint  will  not  facilitate 
resolving  identified  compliance  issues, 
and  it  may  prolong  resolution  of  the 
issues  by  requiring  parties  to  initiate 
litigious  complaint  proceedings. 

Final  rules.  With  the  exception  of  the 
changes  identified  at  the  beginning  of 
this  section,  the  rules  for  requests  to 
modify  product  lists  initiated  by  the 
Postal  Service,  users  of  mail,  and  the 
Commission  (part  3020,  subparts  B,  C, 
and  D),  are  adopted  without  change. 

C.  Subpart  E — Requests  Initiated  by  the 
Postal  Service  To  Change  the  Mail 
Classification  Schedule 

Suggested  revisions.  McGraw-Hill  is 
concerned  that  the  Postal  Service  will 
use  part  3020  subpart  E,  which  does  not 
provide  for  Commission  review  or  allow 
for  public  comment,  to  make  what  it 
considers  major  classification  changes. 
McGraw-Hill  Comments,  September  24, 
2007,  at  2-5.  McGraw-Hill  requests 
prospective  review  and  the  opportunity 
for  comment  on  Postal  Service  proposed 
major  classification  changes  that  do  not 
involve  modifications  to  the  product 
lists.  Valpak  expresses  similar  concerns 
and  seeks  an  alternative  way  of 
handling  major  classification  changes. 
Valpak  Comments,  September  24,  2007, 
at  12-16. 
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Commission  analysis.  Commenters 
correctly  infer  that  there  is  a  continuum 
of  possible  classification  changes  from 
those  only  requiring  the  Postal  Service 
to  inform  the  Commission  of  a 
classification  change  to  those  triggering 
the  requirements  of  39  U.S.C.  3642.  The 
Postal  Service  asserts  that  it  will 
initially  provide  an  opportunity  for 
formal  public  comment  on  important 
and  complex  changes  to  its  processes 
and  products.  Postal  Service  Reply 
Comments,  October,  9,  2007,  at  27-29. 
Thus,  it  contends,  the  public  will  have 
notice  and  an  opportunity  for  comments 
on  proposed  changes  provided  by  the 
Postal  Service. 

Parties  also  have  the  opportunity  to 
utilize  the  Commission’s  complaint 
procedures  whenever  compliance  with 
the  statutory  requirements  becomes  an 
issue.  Further  opportunities  for  public 
comment  will  be  available  during  the 
annual  compliance  process,  and  also 
may  be  available  when  the  Commission 
evaluates  service  standards. 

The  rules  proposed  in  subparts  B,  C, 
and  D  establish  formal  procedures  for 
classification  changes  triggering  the 
requirements  of  39  U.S.C.  3642.  For 
classification  changes  below  this  level, 
the  proposed  rules  provide  the  Postal 
Service  with  great  flexibility  to  manage 
Postal  Service  products,  as  long  as  the 
products  conform  to  the  statutory 
requirements  of  the  PAEA.  Neither  the 
PAEA  nor  sound  public  policy  suggests 
that  the  Commission  exercise  pre¬ 
implementation  authority  at  this  time. 

The  purpose  of  subpart  E  is  to  keep 
the  Mail  Classification  Schedule  up  to 
date  when  product  changes  are  made 
below  the  39  U.S.C.  3642  level.  This 
facilitates  the  Commission’s 
maintenance  of  the  product  lists  and 
makes  it  possible  for  the  Commission  to 
undertake  its  other  statutory 
responsibilities.  Subpart  E  was  not 
intended  to  provide  an  avenue  for 
comprehensive  pre-implementation 
review  of  classification  changes. 

The  Commission  will  provide  notice 
and  the  opportunity  for  comment  on 
Mail  Classification  Schedule  changes 
under  subpart  E.  Comments  can  be 
beneficial  in  assuring  that  proposals  are 
properly  filed  under  the  correct  rules, 
and  not  inadvertently  filed  under 
subpart  E.  For  these  limited  purposes,  it 
will  be  sufficient  to  provide  notice  of 
Postal  Service  submissions  under  rule 
3020.91  on  the  Commission’s  Web  site 
and  allow  a  period  for  public  comment 
on  whether  the  changes  are  inconsistent 
with  39  U.S.C.  3642. 

A  new  rule,  3020.92,  Public  Input,  is 
added.  That  rule  will  provide  for  the 
Commission  publishing  Postal  Service 
submissions  pursuant  to  rule  3020.91  on 


its  Web  site  and  give  interested 
members  of  the  public  an  opportunity  to 
comment. 

Proposed  rule  3020.92, 
Implementation,  is  renumbered  as  rule 
3020.93,  and  modified  to  reflect 
consideration  of  public  comments. 

No  participant  commented  on  the 
proposed  rules  in  part  3020,  subpart  F, 
and  they  are  adopted  without  change. 

V.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Postal  Service  shall  provide  the 
information  necessary  for  further 
development  of  the  Mail  Classification 
Schedule  as  specified  in  chapter  IV, 

4002  through  4004  of  this  Order  by 
November  20,  2007. 

2.  The  Commission  hereby  adopts 
final  rules  amending  the  definitions  of 
terms  appearing  in  rule  3001.5  that 
follow  the  Secretary’s  signature  into  the 
Commission’s  Rules  of  Practice  and 
Procedure  appearing  in  39  CFR  3001. 

3.  The  Commission  hereby  adopts 
final  rules  establishing  new  rules 
applicable  to  Regulation  of  Market 
Dominant  Products  (part  3010), 
Competitive  Products  (part  3015),  and 
Product  Lists  (part  3020)  that  follow  the 
Secretary’s  signature  into  the 
Commission’s  Rules  of  Practice  and 
Procedure  to  appear  in  39  CFR  3010, 
3015,  and  3020  respectively. 

4.  The  Commission  hereby  adopts 
final  rules  establishing  a  Mail 
Classification  Schedule,  appearing  as 
Appendix  A  to  subpart  A  of  new  rule 
3020  that  follow  the  Secretary’s 
signature  into  the  Commission’s  Rules 
of  Practice  and  Procedure  to  appear  in 
39  CFR  3020. 

5.  The  Secretary  shall  arrange  for 
publication  of  this  Order  amending  the 
definitions  of  terms,  establishing  rules 
applicable  to  Regulation  of  Market 
Dominant  Products,  Competitive 
Products,  and  Product  Lists,  and 
establishing  a  Mail  Classification 
Schedule  in  the  Federal  Register.  These 
changes  will  take  effect  30  days  after 
publication  in  the  Federal  Register. 

6.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

List  of  Subjects 

39  CFR  Part  3001 

Administrative  practice  and 
procedure:  Confidential  business 
information.  Freedom  of  information. 
Sunshine  Act. 

39  CFR  Part  3010 

Administrative  practice  and 
procedure:  Postal  Service. 


39  CFR  Part  3015 
Administrative  practice  and 
procedure:  Postal  Service. 

39  CFR  Part  3020 
Administrative  practice  and 
procedure:  Postal  Service. 

By  the  Commission. 

Steven  W.  Williams, 

Secretary. 

■  For  the  reasons  stated  in  the  preamble, 
under  the  authority  at  39  U.S.C.  503,  the 
Postal  Regulatory  Commission  amends 
39  CFR  chapter  III  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

■  1.  Revise  the  authority  citation  for  part 
3001  to  read  as  follows: 

Authority:  39  U.S.C.  404(d);  503;  3622; 
3633; 3661,  3652. 

Subpart  A — Rules  of  General 
Applicability 

■  2.  Amend  §  3001.5  as  follows: 

■  a.  Revise  paragraphs  (r)  and  (^;  and 

■  b.  Add  paragraphs  (t)  and  (u). 

§  3001 .5  Definitions. 

★  ★  *  *  * 

(r)  Negotiated  service  agreement 
means  a  written  contract,  to  be  in  effect 
for  a  defined  period  of  time,  between 
the  Postal  Service  and  a  mailer,  that 
provides  for  customer-specific  rates  or 
fees  and/or  terms  of  service  in 
accordance  with  the  terms  and 
conditions  of  the  contract.  A  rate 
associated  with  a  negotiated  service 
agreement  is  not  a  rate  of  general 
applicability. 

(s)  Postal  service  refers  to  the  delivery 
of  letters,  printed  matter,  or  mailable 
packages,  including  acceptance, 
collection,  sorting,  transportation,  or 
other  functions  ancillary  thereto. 

(t)  Product  means  a  postal  service 
with  a  distinct  cost  or  market 
characteristic  for  which  a  rate  or  rates 
are,  or  may  reasonably  be,  applied. 

(u)  Rate  or  class  of  general 
applicability  means  a  rate  or  class  that 
is  available  to  all  mailers  equally  on  the 
same  terms  and  conditions. 

■  3.  Add  part  3010  to  read  as  follows: 

PART  3010— REGULATION  OF  RULES 
FOR  MARKET  DOMINANT  PRODUCTS 

Subpart  A — General  Provisions 

Sec. 

3010.1  Applicability. 

3010.2  Types  of  rate  adjustments  for  market 
dominant  products. 

3010.3  Type  1-A  rate  adjustment — in 
general. 

3010.4  Type  1-B  rate  adjustment — in 
general. 
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3010.5  Type  2  rate  adjustment — in  general. 

3010.6  Type  3  rate  adjustment — in  general. 

3010.7  Schedule  of  regular  rate  changes. 

Subpart  B — Rules  for  Rate  Adjustments  for 
Rates  of  General  Applicability  (Type  1-A 
and  1-B  Rate  Adjustments) 

3010.10  Procedures. 

3010.11  Limit  on  size  of  rate  increases. 

3010.12  Source  of  CPI-U  data  for  purposes 
of  annual  limitation. 

3010.13  Proceedings  for  Type  1-A  and 
Type  1— B  rate  adjustment  filings. 

3010.14  Contents  of  notice  of  rate 
adjustment. 

Subpart  C — Rules  for  Applying  the  Price 
Cap 

3010.20  Test  for  compliance  with  the 
annual  limitation. 

3010.21  Calculation  of  annual  limitation.  • 

3010.22  Calculation  of  less  than  annual 
limitation, 

3010.23  Calculation  of  percentage  change  in 
rates. 

3010.24  Treatment  of  volume  associated 
with  negotiated  service  agreements. 

3010.25  Limitation  on  unused  rate 
adjustment  authority  rate  adjustments. 

3010.26  Calculation  of  unused  rate 
adjustment  authority. 

3010.27  Application  of  unused  rate 
adjustment  authority. 

3010.28  Maximum  size  of  unused  rate 
adjustment  authority  rate  adjustments. 

3010.29  Transition  rule. 

Subpart  D — Rules  for  Rate  Adjustments  for 
Negotiated  Service  Agreements  (Type  2 
Rate  Adjustments) 

3010.40  Negotiated  service  agreements. 

3010.41  Procedures. 

3010.42  Contents  of  notice  of  agreement  in 
support  of  a  negotiated  service 
agreement. 

3010.43  Data  collection  plan. 

3010.44  Proceedings  for  Type  2  rate 
adjustments. 

Subpart  E — Rules  for  Rate  Adjustments  for 
Exigent  Circumstances  (Type  3  Rate 
Adjustments) 

3010.60  Applicability. 

3010.61  Contents  of  exigent  requests. 

3010.62  Supplemental  information. 

3010.63  Treatment  of  unused  rate 
adjustment  authority. 

3010.64  Expeditious  treatment  of  exigent 
requests. 

3010.65  Special  procedures  applicable  to 
exigent  requests. 

3010.66  Deadline  for  Commission  decision. 

Authority;  39  U.S.C.  503;  3622. 

Subpart  A — General  Provisions 

§  301 0.1  Applicability. 

The  rules  in  this  part  implement 
provisions  in  the  Postal  Accountability 
and  Enhancement  Act  (PAEA) 
establishing  ratesetting  policies  and 
procedures  for  market  dominant 
products.  With  the  exception  of 
exigency-based  rate  adjustments,  these 
procedures  allow  a  minimum  of  45  days 


for  advance  public  notice  of  the  Postal 
Service’s  planned  rate  adjustments. 
Exigency-based  rate  adjustments  require 
the  Postal  Service  to  file  a  formal 
request  with  the  Commission  and  are 
subject  to  special  procedures. 

§  301 0.2  Types  of  rate  adjustments  for 
market  dominant  products. 

(a)  There  are  four  types  of  rate 
adjustments  for  market  dominant 
products.  A  Type  1-A  rate  adjustment, 
authorized  under  39  U.S.C. 

3622(d)(1)(D),  is  based  on  the  statutory 
annual  limitation.  A  Type  1-B  rate 
adjustment,  authorized  under  39  U.S.C. 
3622(d)(2)(C),  is  based  on  an  exception 
to  the  annual  limitation,  and  is  referred 
to  as  unused  rate  adjustment  authority. 

A  Type  2  rate  adjustment,  authorized 
under  39  U.S.C.  3622(c)(10),  is  based  on 
a  negotiated  service  agreement.  A  Type 
3  rate  adjustment,  authorized  under  39 
U.S.C.  3622(d)(1)(E),  is  based  on  exigent 
circumstances. 

(b)  Upon  the  establishment  of  unused 
rate  adjustment  authority  in  emy  class, 
the  Postal  Service  shall  devise  and 
maintain  a  schedule  that  tracks  the 
establishment  and  subsequent  use  of 
unused  rate  adjustment  authority. 

(c)  The  Postal  Service  may  combine 
Types  1-A,  1-B  and  2  rate  adjustments 
for  purposes  of  filing  with  the 
Commission. 

§  301 0.3  Type  1-A  rate  adjustment — in 
general. 

(a)  A  Type  1-A  rate  adjustment 
represents  the  usual  type  of  adjustment 
to  rates  of  general  applicability. 

(b)  A  Type  1-A  rate  adjustment  may 
result  in  a  rate  adjustment  that  is  less 
than  or  equal  to  tbe  annual  limitation, 
but  may  not  exceed  tbe  annual 
limitation. 

(c)  A  Type  1-A  rate  adjustment  for 
any  class  that  is  less  than  the  applicable 
change  in  CPI-U  results  in  unused  rate 
adjustment  authority  associated  with 
that  class.  Part  or  all  of  the  unused  rate 
adjustment  authority  may  be  used  in  a 
subsequent  adjustment  for  that  class, 
subject  to  the  expiration  terms  in 

§  3010.26(d). 

§3010.4  Type  1-B  rate  adjustment — In 
general. 

(a)  A  Type  1-B  rate  adjustment  is  a 
rate  adjustment  which  uses  unused  rate 
adjustment  authority  in  whole  or  in 
part.  A  rate  adjustment  using  unused 
rate  adjustment  authority  may  not  result 
in  an  increase  for  the  class  that  exceeds 
the  applicable  annual  limitation  plus  2 
percentage  points. 

(b)  Type  1-B  rate  adjustments  filed 
within  12  months  of  each  other  may  not 
apply  more  than  2  percentage  points  of 
unused  rate  authority  to  any  class. 


(c)  Unused  rate  adjustment  authority 
in  each  class  may  be  applied  to  rate 
adjustments  in  the  same  class  for  up  to 
5  years. 

§  301 0.5  Type  2  rate  adjustment — in 
general. 

A  negotiated  service  agreement  rate 
adjustment  entails  a  rate  adjustment 
negotiated  between  the  Postal  Service 
and  a  customer  or  group  of  customers. 

§  301 0.6  Type  3  adjustment — in  general. 

(a)  A  Type  3  rate  adjustment  is  a 
request  for  an  exigency-based  rate 
adjustment.  It  is  authorized  only  when 
justified  by  exceptional  or  extraordinary 
circumstances. 

(b)  An  exigency-based  rate  adjustment 
is  not  subject  to  the  inflation-based 
limitation  or  the  restrictions  on  the  use 
of  unused  rate  adjustment  authority, 
and  does  not  implement  a  negotiated 
service  agreement. 

(c)  A  Postal  Service  request  for  a  Type 
3  rate  adjustment  is  subject  to  public 
participation  and  Commission  review 
within  90  days. 

§  301 0.7  Schedule  of  regular  rate  changes. 

(a)  The  Postal  Service  shall  maintain 
on  file  with  the  Commission  a  Schedule 
for  Regular  and  Predictable  Rate 
Changes.  The  Commission  shall  display 
the  Schedule  for  Regular  and 
Predictable  Rate  Changes  on  the 
Commission  Web  site,  http:// 
www.prc.gov. 

(b)  The  Schedule  for  Regular  and 
Predictable  Rate  Changes  shall  provide 
mailers  with  estimated  implementation 
dates  for  future  Type  1-A  rate  changes 
for  each  separate  class  of  mail,  should 
such  changes  be  necessary  and 
appropriate.  Rate  changes  will  be 
scheduled  at  specified  regular  intervals. 

(c)  The  Schedule  for  Regular  and 
Predictable  Rate  Changes  shall  provide 
an  explanation  that  will  allow  mailers  to 
predict  with  reasonable  accuracy  the 
amounts  of  future  scheduled  rate 
changes. 

(d)  The  initial  Schedule  for  Regular 
and  Predictable  Rate  Changes  must  be 
filed  within  90  days  of  the  effective  date 
of  this  rule.  The  Postal  Service  should 
balance  its  financial  and  operational 
needs  with  the  convenience  of  mailers 
of  each  class  of  mail  in  developing  the 
schedule. 

(e)  Whenever  the  Postal  Service 
deems  it  appropriate  to  change  the 
Schedule  for  Regular  and  Predictable 
Rate  Changes,  it  shall  file  a  revised 
schedule  and  explanation  with  the 
Commission. 

(f)  The  Postal  Service  may,  for  good 
cause  shown,  vary  rate  adjustments 
from  those  estimated  by  the  Schedule 
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for  Regular  and  Predictable  Rate 
Changes.  In  such  case,  the  Postal 
Service  should  provide  a  succinct 
explanation  for  such  variation  with  its 
Type  1-A  filing.  No  explanation  is 
required  for  changes  involving  smaller 
than  predicted  rate  adjustments. 

Subpart  B — Rules  for  Rate 
Adjustments  for  Rates  of  General 
Applicability  (Type  1-A  and  1-B  Rate 
Adjustments) 

§3010.10  Procedures. 

(a)  The  Postal  Service,  in  every 
instance  in  which  it  determines  to 
exercise  its  statutory  authority  to  make 

a  Type  1-A  or  Type  1-B  rate  adjustment 
for  a  market  dominant  postal  product 
shall: 

{!)  Provide  public  notice  in  a  manner 
reasonably  designed  to  inform  the 
mailing  community  and  the  general 
public  that  it  intends  to  change  rates  not 
later  than  45  days  prior  to  the  intended 
implementation  date;  and 

(2)  Transmit  a  notice  of  rate 
adjustment  to  the  Commission  no  later 
than  45  days  prior  to  the  intended 
implementation  date. 

(b)  The  Postal  Service  is  encouraged 
to  provide  public  notice  and  to  submit 
its  notice  of  rate  adjustment  as  far  in 
advance  of  the  45-day  minimum  as 
practicable,  especially  in  instances 
where  the  intended  price  changes 
include  classification  changes  or 
operations  changes  likely  to  have 
material  impact  on  mailers. 

§  301 0.1 1  Limit  on  size  of  rate  increases. 

(a)  Rate  increases  for  each  class  of 
market  dominant  products  in  any  12- 
month  period  cu-e  limited. 

(b)  Rates  of  general  applicability  are 
subject  to  an  inflation-based  limitation 
computed  using  CPI-U  values  as 
detailed  in  §  3010.12. 

(c)  An  exception  to  the  inflation-based 
limitation  allows  a  limited  annual 
recapture  of  unused  rate  authority.  The 
amount  of  unused  rate  authority  is 
measured  separately  for  each  class  of 
mail. 

(d)  In  any  12-month  period  the 
inflation-based  limitation  combined 
with  the  allowable  recaptme  of  unused 
rate  authority  equals  the  price  cap 
applicable  to  each  class  of  mail. 

§3010.12  Source  of  CPI-U  data  for 
purposes  of  annual  limitation. 

The  monthly  CPI-U  values  needed  for 
the  calculation  of  the  annual  limitation 
under  this  part  shall  be  obtained  from 
the  Bureau  of  Labor  Statistics  (BLS) 
Consumer  Price  Index — All  Urban 
Consumers,  U.S.  All  Items,  Not 
Seasonally  Adjusted,  Base  Period  1982- 


84  =  100.  The  current  Series  ID  for  the 
index  is  “CUUROOOOSAO.” 

§  301 0.1 3  Proceedings  for  Type  1-A  and 
Type  1-B  rate  adjustment  filings. 

(a)  The  Commission  will  establish  a 
docket  for  each  rate  adjustment  filing, 
promptly  publish  notice  of  the  filing  in 
the  Federal  Register,  and  post  the  filing 
on  its  Web  site.  The  notice  shall 
include: 

(1)  The  general  nature  of  the 
proceeding; 

(2)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 

(3)  A  concise  description  of  the 
planned  for  changes  in  rates,  fees,  and 
the  Mail  Classihcation  Schedule; 

(4)  The  identification  of  an  officer  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket; 

(5)  A  period  of  20  days  from  the  date 
of  the  filing  for  public  comment;  and 

(6)  Such  other  information  as  the 
Commission  deems  appropriate. 

(b)  Public  comments  should  focus 
primarily  on  whether  planned  rate 
adjustments  comply  with  the  following 
mandatory  requirements  of  39  U.S.C. 
chapter  36,  subchapter  1; 

(1)  Whether  the  planned  rate 
adjustments  measured  using  the  formula 
established  in  §  3010.23(b)  are  at  or 
below  the  annual  limitation  established 
in  §3010.11;  and 

(2)  Whether  the  planned  rate 
adjustments  measured  using  the  formula 
established  in  §  3010.23(b)  are  at  or 
below  the  limitations  established  in 
§3010.28. 

(c)  Within  14  days  of  the  conclusion 
of  the  public  comment  period  the 
Commission  will  determine,  at  a 
minimum,  whether  the  planned  rate 
adjustments  are  consistent  with  the 
annual  limitation  set  forth  in  rule 
3010.11;  the  limitations  set  forth  in  rule 
3010.28;  and  39  U.S.C.  3626,  3627,  and 
3629,  and  issue  an  order  announcing  its 
findings. 

(d)  If  the  planned  rate  adjustments  are  ^ 
found  consistent  with  applicable  law  by 
the  Commission,  they  may  take  effect 
pursuant  to  appropriate  action  by  the 
Governors. 

(e)  If  planned  rate  adjustments  are 
found  inconsistent  with  applicable  law 
by  the  Commission,  the  Postal  Service 
will  submit  an  amended  notice  of  rate 
adjustment  and  describe  the 
modifications  to  its  planned  rate 
adjustments  that  will  bring  its  rate 
adjustments  into  compliance.  An 
amended  notice  of  rate  adjustment  shall 
be  accompanied  by  sufficient 
explanatory  information  to  show  that  all 
deficiencies  identified  by  the 
Commission  have  been  corrected. 


(f)  The  Commission  will  post  any 
amended  notice  of  rate  adjustment  filing 
on  its  Web  site  and  allow  a  period  of  10 
days  from  the  date  of  the  filing  for 
public  comment.  Comments  in  the 
amended  notice  of  rate  adjustment 
should  address  the  subjects  identified  in 
rule  3010.13(b). 

(g)  The  Commission  will  review  any 
amended  notice  of  rate  adjustment 
together  with  any  comments  filed  for 
compliemce  and  within  14  days  issue  an 
order  announcing  its  findings. 

(h)  If  the  plaimed  rate  adjustments  as 
amended  are  foimd  to  be  consistent 
with  applicable  law,  they  may  take 
effect  pursuant  to  appropriate  action  by 
the  Governors.  However,  no  rate  shall 
take  effect  until  45  days  after  the  Postal 
Service  files  a  notice  of  rate  adjustment 
specifying  that  rate. 

(i)  If  the  planned  rate  adjustments  in 
an  amended  notice  of  rate  adjustment 
are  found  to  he  inconsistent  with 
applicable  law,  the  Commission  shall 
explain  the  basis  of  its  determination 
and  suggest  an  appropriate  remedy. 

(j)  For  purposes  of  subsequent 
Commission  proceedings,  findings  that 
a  planned  T3q)e  1  rate  adjustment  is  in 
compliance  with  the  annual  limitation 
set  forth  in  §  3010.11;  the  limitations  set 
forth  in  §  3010.28;  and  39  U.S.C.  3626, 
3627,  and  3629  are  decided  on  the 
merits.  A  Commission  finding  that  a 
planned  Type  1  rate  adjustment  does 
not  contravene  other  policies  of  39 
U.S.C.  chapter  36,  subchapter  1  is 
provisional  and  subject  to  subsequent 
review. 

§  301 0.1 4  Contents  of  notice  of  rate 
adjustment 

(a)  General.  The  Postal  Service  notice 
of  rate  adjustment  must  include  the 
following  information: 

(1)  A  schedule  of  the  proposed  rates; 

(2)  The  planned  effective  date{s)  of 
the  proposed  rates; 

(3)  A  representation  or  evidence  that 
public  notice  of  the  planned  changes 
has  been  issued  or  will  be  issued  at  least 
45  days  before  the  effective  date(s)  for 
the  proposed  new  rates;  and 

(4)  The  identity  of  a  responsible 
Postal  Service  official  who  will  be 
available  to  provide  prompt  responses 
to  requests  for  clarification  from  the 
Commission. 

(b)  Supporting  technical  information 
and  justifications.  The  notice  of  rate 
adjustment  shall  be  accompanied  by: 

(1)  The  amount  of  the  applicable 
change  in  CPI-U  calculated  as  required 
by  §  3010.21  or  §  3010.22,  as 
appropriate.  This  information  must  be 
supported  by  workpapers  in  which  all 
calculations  are  shown,  and  all  input 
values  including  all  relevant  CPI-U 
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values  are  listed  with  citations  to  the 
original  sources; 

(2)  A  schedule  showing  unused  rate 
authority  available  for  each  class  of  mail 
displayed  by  class  and  available  amount 
for  each  of  the  preceding  5  years.  This 
information  must  be  supported  by 
workpapers  in  which  all  calculations 
are  shown; 

(3)  The  percentage  change  in  rates  for 
each  class  of  mail  calculated  as  required 
by  §  3010.23.  This  information  must  be 
supported  by  workpapers  in  which  all 
calculations  are  shown,  and  all  input 
values  including  current  rates,  new 
rates,  and  billing  determinants  are  listed 
with  citations  to  the  original  sources; 

(4)  The  amount  of  new  unused  rate 
authority,  if  any,  that  will  be  generated 
by  the  rate  adjustment  calculated  as 
required  by  §  3010.26.  All  calculations 
are  to  be  shown  with  citations  to  the 
original  sources.  If  new  unused  rate 
authority  will  be  generated  for  a  class  of 
mail  that  is  not  expected  to  cover  its 
attributable  costs,  the  Postal  Service 
must  provide  the  rationale  underlying 
this  rate  adjustment; 

(5)  A  schedule  of  the  workshare 
discounts  included  in  the  proposed 
rates,  and  a  companion  schedule  listing 
the  avoided  costs  that  underlie  each 
such  discount.  The  avoided  cost  figures 
must  be  developed  fi:om  the  most  recent 
PRC  Annual  Compliance  Report.  This 
information  must  be  supported  by 
workpapers  in  which  all  calculations 
me  shown,  and  all  input  values  are 
listed  with  citations  to  the  original 
sources; 

(6)  Separate  justification  for  all 
proposed  workshare  discounts  that 
exceed  avoided  costs.  Each  such 
justification  shall  reference  applicable 
reasons  identified  in  39  U.S.C. 

3622(e)(2)  or  (3).  The  Postal  Service 
shall  also  identify  and  explain  discounts 
that  are  set  substantially  below  avoided 
costs  and  explain  any  relationship 
between  discounts  that  are  above  and 
those  that  are  below  avoided  costs; 

(7)  A  discussion  that  demonstrates 
how  the  planned  rate  adjustments  are 
designed  to  help  achieve  the  objectives 
listed  in  39  U.S.C.  3622(b)  and  properly 
take  into  account  the  factors  listed  in  39 
U.S.C.  3622(c); 

(8)  A  discussion  that  demonstrates  the 
planned  rate  adjustments  are  consistent 
with  39  U.S.C.  3626,  3627,  and  3629; 

(9)  A  schedule  identifying  every 
change  to  the  Mail  Classification 
Schedule  that  will  be  necessary  to 
implement  the  planned  rate 
adjustments;  and 

(10)  Such  other  information  as  the 
Postal  Service  believes  will  assist  the 
Commission  to  issue  a  timely 
determination  of  whether  the  requested 


increases  are  consistent  with  applicable 
statutory  policies. 

(c)  New  workshare  discounts. 
Whenever  the  Postal  Service  establishes 
a  new  workshare  discount  rate,  it  must 
include  with  its  filing: 

(1)  A  statement  explaining  its  reasons 
for  establishing  the  discount; 

(2)  All  data,  economic  analyses,  and 
other  information  relied  on  to  justify  the 
discount;  and 

(3)  A  certification  based  on 
comprehensive,  competent  analyses  that 
the  discount  will  not  adversely  affect 
either  the  rates  or  the  service  levels  of 
users  of  postal  services  who  do  not  take 
advantage  of  the  discount. 

(d)  Information  required  only  when 
Type  1-B  rate  adjustments  are 
proposed.  The  notice  of  rate  adjustment 
shall  identify  for  each  affected  class 
how  much  existing  unused  rate 
authority  is  used  in  the  proposed  rates 
calculated  as  required  by  §  3010.27.  All 
calculations  are  to  be  shown,  including 
citations  to  the  original  sources. 

Subpart  C — Rules  for  Applying  the 
Price  Cap 

§3010.20  Test  for  compliance  with  the 
annual  limitation. 

The  appropriate  annual  limitation 
shall  be  applied  to  a  measure  of  the 
rates  paid  by  mail  sent  in  each  class  for 
which  rate  adjustments  are  to  be  made 
to  determine  whether  planned  rates  are 
consistent  with  the  annual  limitation. 

§  3010.21  Calculation  of  annual  limitation. 

(a)  The  calculation  of  an  annual 
limitation  involves  three  steps.  First,  a 
simple  average  CPI-U  index  is 
calculated  by  summing  the  most 
recently  available  12  monthly  CPI-U 
values  from  the  date  the  Postal  Service 
files  its  notice  of  rate  adjustment  and 
dividing  the  sum  by  12  (Recent 
Average).  Then,  a  second  simple  average 
CPI-U  index  is  similarly  calculated  by 
summing  the  12  monthly  CPI-U  values 
immediately  preceding  the  Recent 
Average  and  dividing  the  sum  by  12 
(Base  Average).  Finally,  the  annual 
limitation  is  calculated  by  dividing  the 
Recent  Average  by  the  Base  Average  and 
subtracting  1  from  the  quotient.  The 
result  is  expressed  as  a  percentage, 
rounded  to  one  decimal  place. 

(b)  The  formula  for  calculating  an 
annual  limitation  is  as  follows:  Annual 
Limitation  =  (Recent  Average/Base 
Average)-!. 

§  301 0.22  Calculation  of  less  than  annual 
limitation. 

(a)  If  a  notice  of  rate  adjustment  is 
filed  less  than  1  year  after  the  last  Type 
1-A  or  Type  1-B  notice  of  rate 
adjustment  applicable  to  an  affected 


class  of  mail,  then  the  annual  limitation 
will  recognize  the  rate  increases  that 
have  occurred  during  the  preceding  12 
months.  When  the  effects  of  those 
increases  are  removed,  the  remaining 
partial  year  limitation  is  the  applicable 
restriction  on  rate  increases. 

(b)  The  applicable  partial  year 
limitation  is  calculated  in  two  steps. 

First,  a  simple  average  CPI-U  index  is 
calculated  by  summing  the  12  most 
recently  available  monthly  CPI-U 
values  from  the  date  the  Postal  Service 
files  its  notice  of  rate  adjustment  and 
dividing  the  sum  by  12  (Recent 
Average).  The  partial  year  limitation  is 
then  calculated  by  dividing  the  Recent 
Average  by  the  Recent  Average  from  the 
most  recent  previous  notice  of  rate 
adjustment  (Previous  Recent  Average) 
applicable  to  each  affected  class  of  mail 
and  subtracting  1  from  the  quotient.  The 
result  is  expressed  as  a  percentage, 
rounded  to  one  decimal  place. 

(c)  The  formula  for  calculating  the 
partial  year  limitation  for  a  notice  of  rate 
adjustment  filed  less  than  1  year  after 
the  last  notice  is  as  follows:  Partial  Year 
Limitation  =  (Recent  Average/Previous 
Recent  Average)  - 1. 

§  301 0.23  Calculation  of  percentage 
change  in  rates. 

(a)  The  term  rate  cel!  as  applied  in  the 
test  for  compliance  with  the  annual 
limitation  shall  apply  to  each  and  every 
separate  rate  identified  in  any 
applicable  notice  of  rate  adjustment  for 
rates  of  general  applicability.  Thus, 
seasonal  or  temporary  rates,  for 
example,  shall  be  identified  and  treated 
as  rate  cells  separate  and  distinct  from 
the  corresponding  non-seasonal  or 
permanent  rates. 

(b)  For  each  class  of  mail,  the 
percentage  change  in  rates  is  calculated 
in  three  steps.  First,  the  volume  of  each 
rate  cell  in  the  class  is  multiplied  by  the 
planned  rate  for  the  respective  cell  and 
the  resulting  products  are  summed. 
Then,  the  same  set  of  rate  cell  volumes 
are  multiplied  by  the  corresponding 
current  rate  for  each  cell  and  the 
resulting  products  are  summed.  Finally, 
the  percentage  change  in  rates  is 
calculated  by  dividing  the  results  of  the 
first  step  by  the  results  of  the  second 
step  and  subtracting  1  from  the  quotient. 
The  result  is  expressed  as  a  percentage. 

(c)  The  formula  for  calculating  the 
percentage  change  in  rates  for  a  class 
described  in  paragraph  (b)  of  this 
section  is  as  follows: 

Percentage  change  in  rates  = 
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V  i=>  ; 

where, 

N  =  number  of  rate  cells  in  the  class 

i  =  denotes  a  rate  cell  (i  =  1,  2 . N) 

Ri.n  =  planned  rate  of  rate  cell  i 
R,,c  =  current  rate  of  rate  cell  i 
V,  =  volume  of  rate  cell  i 

(d)  The  volumes  for  each  rate  cell 
shall  be  obtained  from  the  most  recent 
available  12  months  of  Postal  Service 
billing  determinants.  The  Postal  Service 
shall  make  reasonable  adjustments  to 
the  billing  determinants  to  account  for 
the  effects  of  classification  changes  such 
as  the  introduction,  deletion,  or 
redefinition  of  rate  cells.  Whenever 
possible,  adjustments  shall  be  based  on 
known  mail  characteristics.  The  Postal 
Service  shall  identify  and  explain  all 
adjustments.  All  information  and 
calculations  relied  upon  to  develop  the 
adjustments  shall  be  provided  together 
with  an  explanation  of  why  the 
adjustments  are  appropriate. 

§  301 0.24  T reatment  of  volume  associated 
with  negotiated  service  agreements. 

(a)  Mail  volumes  sent  at  rates  under 
negotiated  service  agreements  are  to  be 
included  in  the  calculation  of 
percentage  change  in  rates  as  though 
they  paid  the  appropriate  rates  of 
general  applicability.  Where  it  is 
impractical  to  identify  the  rates  of 
general  applicability  (e.g.,  because 
unique  rate  categories  are  created  for  a 
mailer),  the  volumes  associated  with  the 
mail  sent  under  the  terms  of  the 
negotiated  service  agreement  shall  be 
excluded  from  the  calculation  of 
percentage  change  in  rates. 

(b)  The  Postal  Service  shall  identify 
and  explain  all  assumptions  it  makes 
with  respect  to  the  treatment  of 
negotiated  service  agreements  in  the 
calculation  of  the  percentage  change  in 
rates  and  provide  the  rationale  for  its 
assumptions. 

§  301 0.25  Limitation  on  unused  rate 
adjustment  authority  rate  adjustments. 

Unused  rate  adjustment  authority  rate 
adjustments  may  only  be  applied 
together  with  inflation-based  limitation 
rate  adjustments  or  when  inflation- 
based  limitation  rate  adjustments  are 
not  possible.  Unused  rate  adjustment 
authority  rate  adjustments  may  not  be 
used  in  lieu  of  an  inflation-based 
limitation  rate  adjustment. 

§3010.26  Calculation  of  unused  rate 
adjustment  authority. 

(a)  Unused  rate  adjustment  authority 
accrues  during  the  entire  period 


between  notices  of  Type  1  rate 
adjustments. 

(b)  When  notices  of  Type  1  rate 
adjustments  are  filed  12  months  apart  or 
less,  either  the  annual  or  partial  year 
limitation  (developed  pmsuant  to 

§  3010.21(a)  or  §  3010.22(b) 
respectively)  is  used  to  measure  the 
accrued  unused  rate  authority.  In  either 
circumstance,  the  new  unused  rate 
authority  for  each  class  is  equal  to  the 
difference  between  the  maximum 
allowable  percentage  chainge  in  rates 
under  the  applicable  rate  limitation  and 
the  actual  percentage  change  in  rates  for 
that  class. 

(c)  When  a  notice  of  rate  adjustment 
is  filed  more  than  12  months  after  the 
previous  notice  of  rate  adjustment, 
unused  rate  authority  is  computed  in 
three  steps: 

(1)  The  unused  rate  authority  for  the 
12  months  represented  by  the  annual 
limitation  is  computed  as  described  in 
paragraph  (b)  of  this  section; 

(2)  The  additional  unused  rate 
authority  accrued  is  measured  by 
dividing  the  Base  Average  applicable  to 
the  instant  notice  of  rate  adjustment  (as 
developed  pursuant  to  §  3010.21(a))  by 
the  Recent  Average  utilized  in  the 
previous  notice  of  rate  adjustment  (as 
developed  pursuant  to  §  3010.21(a))  and 
subtracting  1  from  the  quotient.  The 
result  is  expressed  as  a  percentage;  and 

(3)  The  results  from  step  1  and  step 
2  are  added  together. 

(d)  Unused  rate  adjustment  authority 
lapses  5  years  after  the  date  of  filing  of 
the  notice  of  rate  adjustment  leading  to 
its  computation. 

§  301 0.27  Application  of  unused  rate 
adjustment  authority. 

When  the  percentage  change  in  rates 
for  a  class  is  greater  than  the  applicable 
annual  limitation,  then  the  difference 
between  the  percentage  change  in  rates 
for  the  class  and  the  price  cap  shall  be 
subtracted  from  the  existing  unused  rate 
authority  for  the  class,  using  a  first-in, 
first-out  (FIFO)  method,  beginning  5 
years  before  the  instant  notice. 

§  301 0.28  Maximum  size  of  unused  rate 
adjustment  authority  rate  adjustments. 

Unused  rate  adjustment  authority 
exercised  in  notices  of  rate  adjustments 
for  any  class  in  any  12-month  period 
may  not  exceed  the  applicable 
limitations  described  in  §§  3010.21  or 
3010.22  plus  the  lesser  of; 

(a)  2  percent;  or 

(b)  The  sum  of  any  unused  rate 
adjustment  authority  for  that  class. 

§3010.29  Transition  rule. 

If  the  Postal  Service  initial  exercise  of 
its  authority  to  file  a  Type  1-A  notice 


of  rate  adjustment  is  preceded  by  a 
transitional  rate  case  filing  under  39 
U.S.C.  3622(f): 

(a)  The  annual  limitation  as 
calculated  in  §  3010.21  is  applicable  if 
the  notice  of  rate  adjustment  is  12 
months  or  more  after  the  date  of  the 
Decision  of  the  Governors  approving 
rate  changes  associated  with  the 
transitional  filing;  and 

(b)  The  annual  limitation  as 
calculated  in  §  3010.22  is  applicable  if 
the  notice  of  rate  adjustment  is  12 
months  or  more  after  the  date  of  the 
Decision  of  the  Governors  approving 
rate  changes  associated  with  the 
transitional  filing.  In  such 
circumstances,  the  date  of  the  Decision 
of  the  Governors  approving  rate  changes 
associated  with  the  transitional  filing  is 
the  most  recent  previous  notice  of  rate 
adjustment. 

Subpart  D — Rules  for  Rate 
Adjustments  for  Negotiated  Service 
Agreements  (Type  2  Rate  Adjustments) 

§  301 0.40  Negotiated  service  agreements. 

(a)  In  administering  this  subpart,  it 
shall  be  the  objective  of  the  Commission 
to  allow  implementation  of  negotiated 
service  agreements  that  satisfy  the 
statutory  requirements  of  39  U.S.C. 
3622(c)(10).  Negotiated  service 
agreements  must  either: 

(1)  Improve  the  net  financial  position 
of  the  Postal  Service  (39  U.S.C. 
3622(c)(10)(A)(i));  or 

(2)  Enhance  the  performance  of 
operational  functions  (39  U.S.C. 
3622(c)(10)(A)(ii)). 

(b)  Negotiated  service  agreements  may 
not  cause  unreasonable  harm  to  the 
marketplace  (39  U.S.C.  3622(c)(10)(B)). 

(c)  Negotiated  service  agreements 
must  be  available  on  public  and 
reasonable  terms  to  similarly  situated 
mailers. 

§  301 0.41  Procedures. 

The  Postal  Service,  in  every  instance 
in  which  it  determines  to  exercise  its 
statutory  authority  to  make  a  Type  2  rate 
adjustment  for  a  market  dominant  postal 
product  shall  provide  public  notice  in  a 
manner  reasonably  designed  to  inform 
the  mailing  community  and  the  general 
public  that  it  intends  to  change  rates  not 
later  than  45  days  prior  to  the  intended 
implementation  date;  and  transmit  a 
notice  of  agreement  to  the  Commission 
no  later  than  45  days  prior  to  the 
intended  implementation  date. 

§  3010.42  Contents  of  notice  of  agreement 
in  support  of  a  negotiated  service 
agreement. 

(a)  Whenever  the  Postal  Service 
proposes  to  establish  or  change  rates  or 
fees  and/or  the  Mail  Classification 


63696 


Federal  Register / Vol.  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


Schedule  based  on  a  negotiated  service 
agreement,  the  Postal  Service  shall  file 
with  the  Commission  a  notice  of 
agreement  that  shall  include  at  a 
minimum: 

(1)  A  copy  of  the  negotiated  service 
agreement; 

(2)  The  planned  effective  date(s)  of 
the  proposed  rates; 

(3)  A  representation  or  evidence  that 
public  notice  of  the  planned  changes 
has  been  issued  or  will  be  issued  at  least 
45  days  before  the  effective  date(s)  for 
the  proposed  new  rates;  and 

(4)  The  identity  of  a  responsible 
Postal  Service  official  who  will  be 
available  to  provide  prompt  responses 
to  requests  for  clarification  from  the 
Commission. 

(b)  A  statement  identifying  all  parties 
to  the  agreement  and  a  description 
clearly  explaining  the  operative 
components  of  the  agreement. 

(c)  Details  regarding  the  expected 
improvements  in  the  net  financial 
position  or  operations  of  the  Postal 
Service.  The  projection  of  change  in  net 
financial  position  as  a  result  of  the 
agreement  shall  include  for  each  year  of 
the  agreement: 

(1)  The  estimated  mailer-specific 
costs,  volumes,  and  revenues  of  the 
Postal  Service  absent  the 
implementation  of  the  negotiated 
service  agreement: 

(2)  The  estimated  mailer-specific 
costs,  volumes,  and  revenues  of  the 
Postal  Service  which  result  from 
implementation  of  the  negotiated 
service  agreement; 

(3)  An  analysis  of  the  effects  of  the 
negotiated  service  agreement  on  the 
contribution  to  institutional  costs  from 
mailers  not  party  to  the  agreement;  and 

(4)  If  mailer-specific  costs  are  not 
available,  the  source  and  derivation  of 
the  costs  that  are  used  shall  be 
provided,  together  with  a  discussion  of 
the  currency  and  reliability  of  those 
costs  and  their  suitability  as  a  proxy  for 
the  mailer-specific  costs. 

(d)  An  identification  of  each 
component  of  the  agreement  expected  to 
enhance  the  performance  of  mail 
preparation,  processing,  transportation 
or  other  functions  in  each  year  of  the 
agreement,  and  a  discussion  of  the 
nature  and  expected  impact  of  each 
such  enhancement. 

(e)  Details  regarding  any  and  all 
actions  (performed  or  to  be  performed) 
to  assure  that  the  agreement  will  not 
result  in  unreasonable  harm  to  the 
marketplace. 

(f)  Such  other  information  as  the 
Postal  Service  believes  will  assist  the 
Commission  to  issue  a  timely 
determination  of  whether  the  requested 


changes  are  consistent  with  applicable 
statutory  policies. 

§  301 0.43  Data  collection  plan. 

The  Postal  Service  shall  include  with 
any  notice  of  agreement  a  detailed  plan 
for  providing  data  or  information  on 
actual  experience  under  the  agreement 
sufficient  to  allow  evaluation  of  whether 
the  negotiated  service  agreement 
operates  in  compliance  with  39  U.S.C. 
3622(c)(10).  The  data  report  is  due  60 
days  after  each  anniversary  date  of 
implementation  and  shall  include,  at  a 
minimum,  the  following  information  for 
each  12-month  period  the  agreement  has 
been  in  effect: 

(a)  The  change  in  net  financial 
position  as  a  result  of  the  agreement. 
This  calculation  shall  include  for  each 
year  of  the  agreement: 

(1)  The  actual  mailer-specific  costs, 
volumes,  and  revenues  of  the  Postal 
Service: 

(2)  An  analysis  of  the  effects  of  the 
negotiated  service  agreement  on  the  net 
overall  contribution  to  the  institutional 
costs  of  the  Postal  Service;  and 

(3)  If  mailer-specific  costs  are  not 
available,  the  source  and  derivation  of 
the  costs  that  are  used  shall  be 
provided,  including  a  discussion  of  the 
currency  and  reliability  of  those  costs, 
and  their  suitability  as  a  proxy  for  the 
mailer-specific  costs. 

(b)  A  discussion  of  the  changes  in 
operations  of  the  Postal  Service  that 
have  resulted  from  the  agreement.  This 
shall  include,  for  each  year  of  the 
agreement,  identification  of  each 
component  of  the  agreement  known  to 
enhance  the  performance  of  mail 
preparation,  processing,  transportation, 
or  other  functions  in  each  year  of  the 
agreement. 

(c)  An  analysis  of  the  impact  of  the 
negotiated  service  agreement  on  the 
marketplace,  including  a  discussion  of 
any  and  all  actions  taken  to  protect  the 
marketplace  from  unreasonable  harm. 

§3010.44  Proceedings  for  Type  2  rate 
adjustments 

(a)  The  Commission  will  establish  a 
docket  for  each  Type  2  rate  adjustment 
filing,  promptly  publish  notice  of  the 
filing  in  the  Federal  Register,  and  post 
the  filing  on  its  Web  site.  The  notice 
shall  include: 

(1)  The  general  nature  of  the 
proceeding; 

(2)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 

(3)  A  concise  description  of  the 
planned  changes  in  rates,  fees,  and  the 
Mail  Classification  Schedule; 

(4)  The  identification  of  cm  officer  of 
the  Commission  to  represent  the 


interests  of  the  general  public  in  the 
docket; 

(5)  A  period  of  10  days  from  the  date 
of  the  filing  for  public  comment;  and 

(6)  Such  other  information  as  the 
Commission  deems  appropriate. 

(b)  The  Commission  shall  review  the 
planned  Type  2  rate  adjustments  and 
the  comments  thereon,  and  issue  an 
order  announcing  its  findings.  So  long 
as  such  adjustments  are  not  inconsistent 
with  39  U.S.C.  3622,  they  may  take 
effect  pursuant  to  appropriate  action  by 
the  Governors.  However,  no  rate  shall 
take  effect  until  45  days  after  the  Postal 
Service  files  a  notice  of  rate  adjustment 
specifying  that  rate. 

(c)  Commission  findings  that  a 
planned  Type  2  rate  adjustment  is  not 
inconsistent  with  39  U.S.C. 3622  are 
provisional  and  subject  to  subsequent 
review. 

Subpart  E — Rules  for  Rate 
Adjustments  in  Exigent  Circumstances 
(Type  3  Rate  Adjustments) 

§  301 0.60  Applicability. 

The  Postal  Service  may  request  to 
increase  rates  for  market  dominant 
products  in  excess  of  the  annual 
limitation  on  the  percentage  changes  in 
rates  described  in  §  3010.11(d)  due  to 
extraordinary  or  exceptional 
circumstances.  Such  requests  will  be 
known  as  exigent  requests. 

§  301 0.61  Contents  of  exigent  requests. 

(а)  Each  exigent  request  shall  include 
the  following: 

(1)  A  schedule  of  the  proposed  rates; 

(2)  Calculations  quantifying  the 
increase  for  each  affected  product  and 
class; 

(3)  A  full  discussion  of  the 
extraordinary  or  exceptional 
circumstance(s)  giving  rise  to  the 
request,  and  a  complete  explanation  of 
how  both  the  requested  overall  increase, 
and  the  specific  rate  increases 
requested,  relate  to  those  circumstances; 

(4)  A  full  discussion  of  why  the 
requested  increases  are  necessary  to 
enable  the  Postal  Service,  under  best 
practices  of  honest,  efficient  and 
economical  management,  to  maintain 
and  continue  the  development  of  postal 
services  of  the  kind  and  quality  adapted 
to  the  needs  of  the  United  States; 

(5)  A  full  discussion  of  why  the 
requested  increases  are  reasonable  and 
equitable  as  among  types  of  users  of 
market  dominant  products; 

(б)  An  explanation  of  when,  or  under 
what  circumstances,  the  Postal  Service 
expects  to  he  able  to  rescind  the  exigent 
increases  in  whole  or  in  part; 

(7)  An  analysis  of  the  circumstances 
giving  rise  to  the  request,  which  should. 
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if  applicable,  include  a  discussion  of 
whether  the  circumstances  were 
foreseeable  or  could  have  been  avoided 
by  reasonable  prior  action;  and 

(8)  Such  other  information  as  the 
Postal  Service  believes  will  assist  the 
Commission  to  issue  a  timely 
determination  of  whether  the  requested 
increases  are  consistent  with  applicable 
statutory  policies. 

(b)  The  Postal  Service  shall  identify 
one  or  more  knowledgeable  Postal 
Service  official{s)  who  will  be  available 
to  provide  prompt  responses  to 
Commission  requests  for  clarification 
related  to  each  topic  specified  in 
§  3010.61(a). 

§3010.62  Supplemental  information. 

The  Commission  may  require  the 
Postal  Service  to  provide  clarification  of 
its  request  or  to  provide  information  in 
addition  to  that  called  for  by  §  3010.61 
in  order  to  gain  a  better  understanding 
of  the  circumstances  leading  to  the 
request  or  the  justification  for  the 
specific  rate  increases  requested. 

§  301 0.63  T reatment  of  unused  rate 
adjustment  authority. 

(a)  Each  exigent  request  will  identify 
the  unused  rate  authority  for  each  class 
of  mail  as  of  the  date  of  the  request. 

(b)  Pursuant  to  an  exigent  request, 
increases  may  use  accumulated  unused 
rate  adjustment  authority  in  amounts 
greater  than  the  limitation  described  in 
§3010.28. 

(c)  Exigent  increases  will  exhaust  all 
unused  rate  adjustment  authority  for 
each  class  of  mail  before  imposing 
additional  rate  increases  in  excess  of  the 
price  cap  for  any  class  of  mail. 

§  301 0.64  Expeditious  treatment  of  exigent 
requests. 

Requests  under  this  subpart  seek  rate 
relief  required  by  extraordinary  or 
exceptional  circumstances  and  will  be 
treated  with  expedition  at  every  stage.  It 
is  Commission  policy  to  provide 
appropriate  relief  as  quickly  as  possible 
consistent  with  statutory  requirements 
and  procedural  fairness. 

§  301 0.65  Special  procedures  applicable  to 
exigent  requests. 

(a)  The  Commission  will  establish  a 
docket  for  each  request  for  exigent  rate 
adjustments,  promptly  publish  notice  of 
the  request  in  the  Federal  Register,  and 
post  the  filing  on  its  Web  site.  The 
notice  shall  include: 

(1)  The  general  nature  of  the 
proceeding: 

(2)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 


(3)  A  concise  description  of  the 
proposals  for  changes  in  rates,  fees,  and 
the  Mail  Classification  Schedule; 

(4)  The  identification  of  an  officer  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket; 

(5)  A  specified  period  for  public 
comment:  and 

(6)  Such  other  information  as  the 
Commission  deems  appropriate. 

(b)  The  Commission  will  hold  a 
public  hearing  on  the  Postal  Service 
request.  During  the  public  hearing, 
responsible  Postal  Service  officials  will 
appear  and  respond  under  oath  to 
questions  from  the  Commissioners  or 
their  designees  addressing  previously 
identified  aspects  of  the  Postal  Service’s 
request  and  the  supporting  information 
provided  in  response  to  the  topics 
specified  in  §  3010.61(a). 

(c)  Interested  persons  will  be  given  an 
opportunity  to  submit  to  the 
Commission  suggested  relevant 
questions  that  might  be  posed  during 
the  public  hearing.  Such  questions,  and 
any  explanatory  materials  submitted  to 
clarify  the  purpose  of  the  questions, 
should  be  filed  in  accordance  with 

§  3001.9,  and  will  become  part  of  the 
administrative  record  of  the  proceeding. 

(d)  The  timing  and  length  of  the 
public  hearing  will  depend  on  the 
nature  of  the  circumstances  giving  rise 
to  the  request  and  the  clarity  and 
completeness  of  the  supporting 
materials  provided  with  the  request. 

(e)  If  the  Postal  Service  is  unable  to 
provide  adequate  explanations  during 
the  public  hearing,  supplementary 
written  or  oral  responses  may  be 
required. 

(f)  Following  the  conclusion  of  the 
public  hearings  and  submission  of  any 
supplementary  materials  interested 
persons  will  be  given  the  opportunity  to 
submit  written  comments  on: 

(1)  The  sufficiency  of  the  justification 
for  an  exigent  rate  increase; 

(2)  The  adequacy  of  the  justification 
for  increases  in  the  amounts  requested 
by  the  Postal  Service;  and 

(3)  Whether  the  specific  rate 
adjustments  requested  are  reasonable 
and  equitable. 

(g)  An  opportunity  to  submit  written 
reply  comments  will  be  given  to  the 
Postal  Service  and  other  interested 
persons. 

§  301 0.66  Deadline  for  Commission 
decision. 

The  Commission  will  act 
expeditiously  on  the  Postal  Service 
request,  taking  into  account  all  written 
comments.  In  every  instance  a 
Commission  decision  will  be  issued 
witbin  90  days  of  a  Postal  Service 
request  for  an  exigent  rate  increase. 


■  4.  Add  part  3015  to  read  as  follows: 

PART  3015— REGULATION  OF  RATES 
FOR  COMPETITIVE  PRODUCTS 

Sec. 

3015.1  Scope. 

3015.2  Changes  in  rates  of  general 
applicability. 

3015.3  Decrease  in  rates  of  general 
applicability. 

3015.4  Change  in  class  of  general 
applicability. 

3015.5  Rate  or  class  not  of  general 
applicability. 

3015.6  Sufficiency  of  information. 

3015.7  Standards  for  compliance. 

Authority:  39  D.S.C.  503;  3633. 

§3015.t  Scope. 

Rules  in  this  part  are  applicable  to 
competitive  products. 

§3015.2  Changes  in  rates  of  general 
applicability. 

(a)  When  the  Postal  Service 
determines  to  change  a  rate  or  rates  of 
general  applicability,  it  shall  file  notice 
of  the  change  with  the  Commission  no 
later  than  the  date  of  publication  of  the 
decision  in  the  Federal  Register 
concerning  such  change,  but  at  least  30 
days  before  the  effective  date  of  the 
change. 

(b)  The  notice  filed  with  the 
Commission  shall  include  an 
explanation  and  justification  for  the 
change,  the  effective  date,  and  a 
schedule  of  the  changed  rates. 

§  301 5.3  Decrease  in  rates  of  general 
applicability. 

(a)  When  the  Postal  Service 

'  determines  to  change  a  rate  or  rates  of 
general  applicability  for  any  competitive 
product  that  results  in  a  decrease  in  the 
average  rate  of  that  product,  it  shall  file 
notice  of  the  change  with  the 
Commission  no  later  than  the  date  of 
publication  of  the  decision  in  the 
Federal  Register  concerning  such 
change,  but  at  least  30  days  before  the 
effective  date  of  the  change. 

(b)  The  notice  filed  with  the 
Commission  shall  include  an 
explanation  and  justification  for  the 
change,  the  effective  date,  and  a 
schedule  of  the  changed  rates. 

(c)  In  addition  to  the  notice,  the  Postal 
Service  shall  file  with  the  Commissions 

(1)  Sufficient  revenue  and  cost  data 
for  the  12-month  period  following  the 
effective  date  of  the  rate  to  demonstrate 
that  each  affected  competitive  product 
will  be  in  compliance  with  39  U.S.C. 
3633(a)(2):  and 

(2)  A  certified  statement  by  a 
representative  of  the  Postal  Service 
attesting  to  the  accuracy  of  the  data 
submitted,  and  explaining  why, 
following  the  change,  competitive 
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products  in  total  will  be  in  compliance 
with  39  U.S.C.  3633(a)(1)  and  (3). 

§  3015.4  Change  in  class  of  general 
applicability. 

(a)  In  the  case  of  a  change  in  class  of 
general  applicability,  the  Postal  Service 
shall  file  notice  of  the  change  with  the 
Commission  no  later  than  the  date  of 
publication  of  the  decision  in  the 
Federal  Register,  but  at  least  30  days 
before  the  effective  date  of  the  increase. 

(b)  The  notice  filed  with  the 
Commission  shall  include  an 
explanation  and  justification  for  the 
change,  the  effective  date,  and  the 
record  of  proceedings  regarding  such 
decision. 

§  301 5.5  Rate  or  class  not  of  general 
applicability. 

(a)  When  the  Postal  Service 
determines  to  add  or  change  a  rate  or 
class  not  of  general  applicability,  it  shall 
file  notice  of  its  decision  with  the 
Commission  at  least  15  days  before  the 
effective  date  of  the  change. 

(b)  The  notice  filed  with  the 
Commission  shall  include  an 
explanation  and  justification  for  the 
change,  the  effective  date,  the  rate  and 
class  decision,  and  the  record  of 
proceedings  regarding  such  decision. 

(c)  In  addition  to  the  notice,  the  Postal 
Service  shall  file  with  the  Commission: 

(1)  Sufficient  revenue  and  cost  data 
for  the  12-month  period  following  the 
effective  date  of  the  rate  or  class  to 
demonstrate  that  each  affected 
competitive  product  will  be  in 
compliance  with  39  U.S.C.  3633(a)(2); 
and 

(2)  A  certified  statement  by  a 
representative  of  the  Postal  Service 
attesting  to  the  accuracy  of  the  data 
submitted,  and  explaining  why, 
following  the  change,  competitive 
products  in  total  will  be  in  compliance 
with  39  U.S.C.  3633(a)(1)  and  (3). 

§  301 5.6  Sufficiency  of  Information. 

If,  after  review  of  the  information 
submitted  pursuant  to  this  part,  the 
Commission  determines  additional 
information  is  necessary  to  enable  it  to 
evaluate  whether  competitive  products 
will  be  in  compliance  with  39  U.S.C. 
3633(a),  it  may,  in  its  discretion,  require 
the  Postal  Service  to  provide  additional 
information  as  deemed  necessary. 

§  301 5.7  Standards  for  compliance. 

For  purposes  of  determining 
competitive  products’  compliance  with 
39  U.S.C.  3633,  the  Commission  will 
apply  the  following  standards: 

(a)  Incremental  costs  will  be  used  to 
test  for  cross-subsidies  by  market 
dominant  products  of  competitive 
products.  To  the  extent  that  incremental 


cost  data  are  unavailable,  the 
Commission  will  use  competitive 
products’  attributable  costs 
supplemented  to  include  causally 
related,  group-specific  costs  to  test  for 
cross-subsidies. 

(b)  Each  competitive  product  must 
recover  its  attributable  costs  as  defined 
in  39  U.S.C.  3631(b). 

(c)  Annually,  on  a  fiscal  year  basis, 
the  appropriate  share  of  institutional 
costs  to  be  recovered  from  competitive 
products  collectively  is,  at  a  minimum, 
5.5  percent  of  the  Postal  Service’s  total 
institutional  costs. 

■  5.  Add  part  3020  to  read  as  follows: 

PART  3020— PRODUCT  LISTS 

Subpart  A — Mall  Classification  Schedule 

Sec. 

3020.1  Applicability. 

3020.10  General. 

3020.11  Initial  Mail  Classification 
Schedule. 

3020.12  Publication  of  the  Mail 
Classification  Schedule. 

3020.13  Contents  of  the  Mail  Classification 
Schedule. 

3020.14  Notice  of  change. 

Appendix  A  to  Subpart  A  of  Part  3020 — Mail 
Classification  Schedule 

Subpart  B — Requests  Initiated  by  the  Postal 
Service  To  Modify  the  Product  Lists 
Described  Within  the  Mail  Classification 
Schedule 

3020.30  General. 

3020.31  Contents  of  a  request. 

3020.32  Supporting  justification. 

3020.33  Docket  and  notice. 

3020.34  Review. 

3020.35  Further  proceedings. 

Subpart  C — Requests  Initiated  by  Users  of 
Mail  To  Modify  the  Product  Lists  Described 
Within  the  Mail  Classification  Schedule 

3020.50  General. 

3020.51  Contents  of  a  request. 

3020.52  Supporting  justification. 

3020.53  Docket  and  notice. 

3020.54  Postal  Service  notice  and  reply. 

3020.55  Review. 

3020.56  Further  proceedings. 

Subpart  D — Proposal  of  the  Commission  To 
Modify  the  Product  Lists  Described  Within 
the  Mail  Classification  Schedule 

General. 

Contents  of  a  proposal. 

Supporting  justification. 

Docket  and  notice. 

Postal  Service  notice  and  reply. 
Review. 

Further  proceedings. 

Subpart  E — Requests  Initiated  by  the  Postal 
Service  To  Change  the  Mail  Classification 
Schedule 

3020.90  General. 

3020.91  Modifications. 

3020.92  Public  input. 

3020.93  Implementation. 


Subpart  F — Size  and  Weight  Limitations  for 
Mail  Matter 

3020.110  General. 

3020.111  Limitations  applicable  to  market 
dominant  mail  matter. 

3020.112  Limitations  applicable  to 
competitive  mail  matter. 

Authority:  39  U.S.C.  503;  3622;  3631;  3642; 
3682. 

Subpart  A — Mail  Classification 
Schedule 

§3020.1  Applicability. 

(a)  The  rules  in  this  part  provide  for 
establishing  product  lists.  'The  product 
lists  shall  categorize  postal  products  as 
either  market  dominant  or  competitive. 
As  established,  the  market  dominant 
and  competitive  product  lists  will  be 
specified  in  the  Mail  Classification 
Schedule  and  shall  he  consistent  with 
the  market  dominant  products 
identified  in  39  U.S.C.  3621(a)  and  the 
competitive  products  identified  in  39 
U.S.C.  3631(a). 

(b)  Once  established,  the  Mail 
Classification  Schedule  may  be 
modified  subject  to  the  procedures 
specified  in  this  part. 

§3020.10  General. 

The  Mail  Classification  Schedule 
shall  consist  of  two  parts.  Pcirt  One  shall 
specify  the  list  of  market  dominant 
products  and  include  the  explanatory' 
information  specified  in  §  3020.13(a). 
Part  Two  shall  specify  the  list  of 
competitive  products  and  include  the 
explanatory  information  specified  in 
§  3020.13(b). 

§3020.11  Initial  Mail  Classification 
Schedule. 

The  initial  Mail  Classification 
Schedule  shall  specify  the  market 
dominant  and  competitive  product  lists. 
The  Mail  Classification  Schedule 
product  lists  shall  reflect  the  market 
dominant  and  competitive  product  lists 
identified  in  39  U.S.C.  3621(a)  and  39 
U.S.C.  3631(a)  respectively.  The 
explanatory  detailed  descriptive 
information  specified  in  §  3020.13(a) 
and  §  3020.13(b)  shall  be  incorporated 
by  subsequent  rulemaking. 

§  3020.1 2  Publication  of  the  Mail 
Classification  Schedule. 

(a)  The  Mail  Classification  Schedule 
established  in  accordance  with 
subchapters  I,  II,  and  III  of  chapter  36  of 
title  39  of  the  United  States  Code  and 
this  subpart  shall  appear  as  Appendix  A 
to  this  subpart. 

(b)  Availability  of  the  Mail 
Classification  Schedule.  Copies  of  the 
Mail  Classification  Schedule,  both 
current  and  previous  issues,  are 
available  during  regular  business  hours 
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3020.74 
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for  reference  and  public  inspection  at 
the  Postal  Regulatory  Commission’s 
Reading  Room  located  at  901  New  York 
Avenue,  NW.,  Suite  200,  Washington, 
DC  20268—0001.  The  Mail  Classification 
Schedule,  both  current  and  previous 
issues,  also  is  available  on  the  Internet 
at  http://www.prc.gov.  ^ 

§  3020.1 3  Contents  of  the  Mail 
Classification  Schedule. 

The  Mail  Classification  Schedule 
shall  provide: 

(a)  The  list  of  market  dominant 
products,  including: 

(1)  The  class  of  each  market  dominant 
product; 

(2)  The  description  of  each  market 
dominant  product; 

(3)  A  schedule  listing  for  each  market 
dominant  product  the  ciurent  rates  and 
fees; 

(4)  Where  applicable,  the 
identification  of  a  product  as  a  special 
classification  within  the  meaning  of  39 
U.S.C.  3622(c){10)  for  market  dominant 
products; 

(5)  Where  applicable,  the 
identification  of  a  product  as  an 
experimental  product  undergoing  a 
market  test;  and 

(6)  Where  applicable,  the 
identification  of  a  product  as  a  non¬ 
postal  product. 

(b)  The  list  of  competitive  products, 
including: 

(1)  The  description  of  each 
competitive  product; 

(2)  A  schedule  listing  for  each 
competitive  product  of  general 
applicability  the  current  rates  and  fees; 

(3)  The  identification  of  each  product 
not  of  general  applicability  within  the 
meaning  of  39  U.S.C.  3632(b)(3)  for 
competitive  products; 

(4)  Where  applicable,  the 
identification  of  a  product  as  an 
experimental  product  undergoing  a 
market  test;  and 

(5)  Where  applicable,  the 
identification  of  a  product  as  a  non¬ 
postal  product. 

§  3020.1 4  Notice  of  change. 

Whenever  the  Postal  Regulatory 
Commission  modifies  the  list  of 
products  in  the  market  dominant 
category  or  the  competitive  category,  it 
shall  cause  notice  of  such  change  to  be 
published  in  the  Federal  Register.  The 
notice  shall; 

(a)  Include  the  current  list  of  market 
dominant  products  and  the  current  list 
of  competitive  products  appearing  in 
the  Mail  Classification  Schedule; 

(b)  Indicate  how  and  when  the 
previous  product  lists  have  been 
modified;  and 

(c)  Describe  other  changes  to  the  Mail 
Classification  Schedule  as  necessary. 


Appendix  A  to  Subpart  A  of  Part 
3020 — Mail  Classification  Schedule 

Table  of  Contents 

Part  A — Market  Dominant  Products 
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1000  Market  Dominant  Product  List 
1001  Market  Dominant  Product 
Descriptions 
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1105  Single-piece  Letters/Postcards 
1110  Bulk  Letters/Postcards 
1115  Flats 
1120  Parcels 

1125  Outbound  Single-Piece  First-Class 
Mail  International 
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Mail  International 

1200  Standard  Mail  (Regular  and  Nonprofit) 
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1605  Discover  Financial  Services 
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High  Density  and  Saturation  Flats/Parcels 

Carrier  Route 

Letters 

Flats 

Not  Flat-Machinables  (NFMs)/Parcels 
Periodicals 

Within  County  Periodicals 
Outside  County  Periodicals 
Package  Services 
Single-Piece  Parcel  Post 
Inbound  Surface  Parcel  Post  (at  UPU  rates) 
Bound  Printed  Matter  Flats 
Bound  Printed  Matter  Parcels 
Media  Mail/Library  Mail 
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Special  Services 
Ancillary  Services 
International  Ancillary  Services 
Address  List  Services 
Caller  Service 

Change-of-Address  Credit  Card 
Authentication 
Confirm 

International  Reply  Coupon  Service 

International  Business  Reply  Mail  Service 

Money  Orders 

Post  Office  Box  Service 

Premium  Forwarding  Service  (Experiment) 

Negotiated  Service  Agreements 
Discover  Financial  Services  Negotiated 
Service  Agreement 

Bank  One  Negotiated  Service  Agreement 
HSBC  North  America  Holdings  Inc. 

Negotiated  Service  Agreement 
Bookspan  Negotiated  Service  Agreement 
1001  Market  Dominant  Product 
Descriptions 

Sec. 

1100  First-Class  Mail  [Reserved  for  Class 
Description] 

1105  Single-Piece  Letters/Postcards 
(Reserved  for  Product  Description] 

1110  Bulk  Letters/Postcards  [Reserved  for 
Product  Description] 

1115  Flats  [Reserved  for  Product 
Description] 

1120  Parcels  [Reserved  for  Product 
Description] 

1125  Outbound  Single-Piece  First-Class 
Mail  International  [Reserved  for  Product 
Description] 

1130  Inbound  Single-Piece  First-Class 
Mail  International  [Reserved  for  Product 
Description] 

1200  Standard  Mail  (Regular  and  Nonprofit] 
[Reserved  for  Class  Description] 

1205  High  Density  and  Saturation  Letters 
[Reserved  for  Product  Description] 

1210  High  Density  and  Saturation  Flats/ 
Parcels  [Reserved  for  Product 
Description] 

1215  Carrier  Route  [Reserved  for  Product 
Description] 

1220  Letters  [Reserved  for  Product 
Description] 

1225  Flats  [Reserved  for  Product 
Description] 

1230  Not  Flat-Machinables  (NFMs)/ 
Parcels  [Reserved  for  Product 
Description] 

1300  Periodicals  [Reserved  for  Cla^s 
Description] 

1305  Within  County  Periodicals 
[Reserved  for  Product  Description] 

1310  Outside  County  Periodicals 
[Reserved  for  Product  Description] 

1400  Package  Services  [Reserved  for  Class 
Description] 

1405  Single-Piece  Parcel  Post  [Reserved 
for  Product  Description] 

1410  Inbound  Surface  Parcel  Post  (at 
UPU  rates)  [Reserved  for  Product 
Description] 

1415  Bound  Printed  Matter  Flats 
[Reserved  for  Product  Description] 

1420  Bound  Printed  Matter  Parcels 
[Reserved  for  Product  Description] 

1425  Media  Mail/Library  Mail  [Reserved 
for  Product  Description] 

1500  Special  Services  [Reserved  for  Class 
Description] 


1505  Ancillary  Services 

1505.1  Address  Correction  Service 
[Reserved  for  Product  Description] 

1505.2  Applications  and  Mailing  Permits 
[Reserved  for  Product  Description] 

1505.3  Business  Reply  Mail  [Reserved  for 
Product  Description] 

1505.4  Bulk  Parcel  Return  Service 
[Reserved  for  Product  Description] 

1505.5  Certified  Mail  [Reserved  for 
Product  Description] 

1505.6  Certificate  of  Mailing  [Reserved 
for  Product  Description] 

1505.7  Collect  on  Delivery  [Reserved  for 
Product  Description] 

1505.8  Delivery  Confirmation  [Reserved 
for  Product  Description] 

1505.9  Insurance  [Reserved  for  Product 
Description] 

1505.10  Merchandise  Return  Service 
[Reserved  for  Product  Description] 

1505.11  Parcel  Airlift  (PAL)  [Reserved  for 
Product  Description] 

1505.12  Registered  Mail  [Reserved  for 
Product  Description] 

1505.13  Return  Receipt  [Reserved  for 
Product  Description] 

1505.14  Return  Receipt  for  Merchandise 
[Reserved  for  Product  Description] 

1505.15  Restricted  Delivery  [Reserved  for 
Product  Description] 

1505.16  Shipper-Paid  Forwarding 
[Reserved  for  Product  Description] 

1505.17  Signature  Confirmation 
[Reserved  for  Product  Description] 

1505.18  Special  Handling  [Reserved  for 
Product  Description] 

1505.19  Stamped  Envelopes  [Reserved  for 
Product  Description] 

1505.20  Stamped  Cards  [Reserved  for 
Product  Description] 

1505.21  Premium  Stamped  Stationery 
[Reserved  for  Product  Description] 

1505.22  Premium  Stamped  Cards 
[Reserved  for  Product  Description] 

1510  International  Ancillary  Services 

1510.1  International  Certificate  of  Mailing 
[Reserved  for  Product  Description] 

1510.2  International  Registered  Mail 
[Reserved  for  Product  Description] 

1510.3  International  Return  Receipt 
[Reserved  for  Product  Description] 

1510.4  International  Restricted  Delivery 
[Reserved  for  Product  Description] 

1515  Address  List  Services  [Reserved  for 
Product  Description] 

1520  Caller  Service  [Reserved  for  Product 
Description] 

1525  Change-of-A(idress  Credit  Card 
Authentication  [Reserved  for  Product 
Description] 

1530  Confirm  [Reserved  for  Product 
Description] 

1535  International  Reply  Coupon  Service 
[Reserved  for  Product  Description] 

1540  International  Business  Reply  Mail 
Service  [Reserved  for  Product 
Description] 

1545  Money  Orders  [Reserved  for  Product 
Description] 

1550  Post  Office  Box  Ser\dce  [Reserved 
for  Product  Description] 

1555  Premium  Forwarding  Service 
(Experiment)  [Reserved  for  Product 
Description] 

1600  Negotiated  Service  Agreements 
[Reserved  for  Class  Description] 


1605  Discover  Financial  Services 
Negotiated  Service  Agreement  [Reserved 
for  Product  Description] 

1610  Bank  One  Negotiated  Service 
Agreement  [Reserved  for  Product 
Description] 

1615  HSBC  North  America  Holdings  Inc. 
Negotiated  Service  Agreement  [Reserved 
for  Product  Description] 

1620  Bookspan  Negotiated  Service 
Agreement  [Reserved  for  Product 
Description] 

Part  B — Competitive  Products 

2000  Competitive  Product  List 
Express  Mail 

Express  Mail 

Outbound  International  Expedited  Services 
Inbound  International  Expedited  Services 
Priority  Mail 
Priority  Mail 

Outbound  Priority  Mail  International 
Inbound  Air  Parcel  Post 
Parcel  Select 
Parcel  Return  Service 
International 

International  Priority  Airlift  (IPA) 
International  Surface  Airlift  (ISAL) 
International  Direct  Sacks-M-Bags 
Global  Customized  Shipping  Services 
Inbound  Surface  Parcel  Post  (at  non-UPU 
rates) 

International  Money  Transfer  Service 
International  Ancillary  Services 
Negotiated  Service  Agreements 
Domestic 

Outbound  International 

2001  Competitive  Product  Descriptions 
Sec.  - 

2100  Express  Mail  [Reserved  for  Group 
Description] 

2105  Express  Mail  [Reserved  for  Product 
Description] 

2110  Outbound  International  Expedited 
Services  [Reserved  for  Product 
_  Description] 

2115  Inbound  International  Expedited 
Services 

2200  Priority  [Reserved  for  Product 
Description] 

2205  Priority  Mail  [Reserved  for  Product 
Description] 

2210  Outbound  Priority  Mail 
International  [Reserved  for  Product 
Description] 

2215  Inbound  Air  Parcel  Post  [Reserved 
for  Product  Description] 

2300  Parcel  Select  [Reserved  for  Group 
Description] 

2400  Parcel  Return  Service  [Reserved  for 
Group  Description] 

2500  International  [Reserved  for  Group 
Description] 

2505  International  Priority  Airlift  (IPA) 
[Reserved  for  Product  Description] 

2510  International  Surface  Airlift  (ISAL) 
[Reserved  for  Product  Description] 

2515  International  Direct  Sacks — M-Bags 
2520  Global  Customized  Shipping 
Services  [Reserved  for  Product 
Description] 

2525  International  Money  Transfer 
Service  [Reserved  for  Product 
Description] 

2530  Inbound  Surface  Parcel  Post  (at  non- 
UPU  rates)  [Reserved  for  Product 
Description] 
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2535  International  Ancillary  Services 
[Reserved  for  Product  Description] 

2535.1  International  Certificate  of  Mailing 
[Reserved  for  Product  Description] 

2535.2  International  Registered  Mail 
[Reserved  for  Product  Description] 

2535.3  International  Return  Receipt 
[Reserved  for  Product  Description] 

2535.4  International  Restricted  Delivery 
[Reserved  for  Product  Description] 

2535.5  International  Insurance  [Reserved 
for  Product  Description] 

2600  Negotiated  Service  Agreements 
[Reserved  for  Group  Description] 

2605  Domestic  [Reserved  for  Product 
Description] 

2610  Outbound  International  [Reserved 
for  Group  Description] 

Glossary  of  Terms  and  Gonditions  [Reserved] 
Country  Price  Lists  for  International  Mail 
[Reserved] 

Subpart  B — Requests  Initiated  by  the 
Postal  Service  To  Modify  the  Product 
Lists  Described  Within  the  Mail 
Classification  Schedule 

§  3020.30  General. 

The  Postal  Service,  by  filing  a  request 
with  the  Commission,  may  propose  a 
modification  to  the  market  dominant 
product  list  or  the  competitive  product 
list  appearing  in  the  Mail  Classification 
Schedule.  For  purposes  of  this  part, 
modification  shall  be  defined  as  adding 
a  product  to  a  list,  removing  a  product 
from  a  list,  or  moving  a  product  fi:om 
one  list  to  the  other  list. 

§  3020.31  Contents  of  a  request. 

A  request  to  modify  the  market 
dominant  product  list  or  the 
competitive  product  list  shall: 

(a)  Provide  the  name,  and  class  if 
applicable,  of  each  product  that  is  the 
subject  of  the  request; 

(b)  Provide  a  copy  of  the  Governor’s 
decision  supporting  the  request,  if  any; 

(c)  Indicate  whether  the  request 
proposes  to  add  a  product  to  the  market 
dominant  list  or  the  competitive  list, 
remove  a  product  from  the  market 
dominant  list  or  the  competitive  list,  or 
transfer  a  product  from  tbe  market 
dominant  list  to  the  competitive  list  or 
from  the  competitive  list  to  the  market 
dominant  list; 

(d)  Indicate  whether  each  product  that 
is  the  subject  of  the  request  is; 

(1)  A  special  classification  within  the 
meaning  of  39  U.S.C.  3622(c)(10)  for 
market  dominant  products; 

(2)  A  product  not  of  general 
applicability  within  the  meaning  of  39 
U.S.C.  3632(b)(3)  for  competitive 
products;  or 

(3)  A  non-postal  product. 

(e)  Provide  all  supporting  justification 
upon  which  the  Postal  Service  proposes 
to  rely;  and 


(f)  Include  a  copy  of  the  applicable 
sections  of  the  Mail  Classification 
Schedule  and  the  proposed  changes 
therein  in  legislative  format. 

§  3020.32  Supporting  justification. 

Supporting  justification  shall  be  in 
the  form  of  a  statement  from  one  or 
more  knowledgeable  Postal  Service 
official(s)  who  sponsors  the  request  and 
attests  to  the  accuracy  of  the 
information  contained  within  the 
statement.  The  justification  shall: 

(a)  Demonstrate  why  the  change  is  in 
accordance  with  the  policies  and  the 
applicable  criteria  of  chapter  36  of  title 
39  of  the  United  States  Code; 

(b)  Explain  why,  as  to  market 
dominant  products,  the  change  is  not 
inconsistent  with  each  requirement  of 
39  U.S.C.  3622(d),  and  that  it  advances 
the  objectives  of  39  U.S.C.  3622(b), 
taking  into  account  the  factors  of  39 
U.S.C.  3622(c); 

(c)  Explain  why,  as  to  competitive 
products,  the  addition,  deletion,  or 
transfer  will  not  result  in  the  violation 
of  any  of  the  standards  of  39  U.S.C. 

3633; 

(d)  Verify  that  the  change  does  not 
classify  as  competitive  a  product  over 
which  the  Postal  Service  exercises 
sufficient  market  power  that  it  can, 
without  risk  of  losing  a  significant  level 
of  business  to  other  firms  offering 
similar  products: 

(1)  Set  the  price  of  such  product 
substantially  above  costs; 

(2)  Raise  prices  significantly; 

(3)  Decrease  quality;  or 

(4)  Decrease  output. 

(e)  Explain  whether  or  not  each 
product  that  is  the  subject  of  the  request 
is  covered  by  the  postal  monopoly  as 
reserved  to  the  Postal  Service  under  18 
U.S.C.  1696  subject  to  the  exceptions  set 
forth  in  39  U.S.C.  601; 

(f)  Provide  a  description  of  the 
availability  and  nature  of  enterprises  in 
the  private  sector  engaged  in  the 
delivery  of  the  product; 

(g)  Provide  any  information  available 
on  the  views  of  those  who  use  the 
product  on  the  appropriateness  of  the 
proposed  modification; 

(h)  Provide  a  description  of  the  likely 
impact  of  the  proposed  modification  on 
small  business  concerns;  and 

(i)  Include  such  information  and  data, 
and  such  statements  of  reasons  and 
bases,  as  are  necessary  and  appropriate 
to  fully  inform  the  Commission  of  the 
nature,  scope,  significance,  and  impact 
of  the  proposed  modification. 

§3020.33  Docket  and  notice. 

The  Commission  will  establish  a 
docket  for  each  request  to  modify  the 


market  dominant  list  or  the  competitive 
product  list,  promptly  publish  notice  of 
the  request  in  the  Federal  Register,  and 
post  the  filing  on  its  Web  site.  The 
notice  shall  include: 

(a)  The  general  nature  of  the 
proceeding; 

(b)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 

(c)  A  concise  description  of  the 
proposals  for  changes  in  the  Mail 
Classification  Schedule; 

(d)  The  identification  of  an  officer  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket; 

(e)  A  specified  period  for  public 
comment;  and 

(f)  Such  other  information  as  the 
Commission  deems  appropriate. 

§3020.34  Review. 

The  Commission  shall  review  the 
request  and  responsive  comments.  The 
Commission  shall  either: 

(a)  Approve  the  request  to  modify  the 
market  dominant  and  competitive 
product  lists; 

(b)  Institute  further  proceedings  to 
consider  all  or  part  of  the  request  if  it 
finds  that  there  is  substantial  likelihood 
that  the  modification  is  inconsistent 
with  statutory  policies  or  Commission 
rules,  and  explain  its  reasons  for  not 
approving  the  request  to  modify  the 
market  dominant  and  competitive 
product  lists; 

(c)  Provide  an  opportunity  for  the 
Postal  Service  to  modify  its  request;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 

§  3020.35  Further  proceedings. 

If  the  Commission  determines  that 
further  proceedings  are  necessary,  a 
conference  shall  be  scheduled  to 
consider  the  concerns  expressed  by  the 
Commission.  Written  statements 
commenting  on  the  Commission’s 
concerns  shall  be  requested,  to  be  filed 
7  days  prior  to  the  conference.  Upon 
conclusion  of  the  conference,  the 
Commission  shall  promptly  issue  a 
ruling  to: 

(a)  Provide  for  a  period  of  discovery 
to  obtain  further  information; 

(b)  Schedule  a  hearing  on  the  record 
for  further  consideration  of  the  request; 

(c)  Explain  the  reasons  for  not  going 
forward  with  additional  proceedings 
and  approve  the  request  to  modify  the 
market  dominant  and  competitive 
product  lists;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 
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Subpart  C — Requests  Initiated  by 
Users  of  the  Mail  To  Modify  the 
Product  Lists  Described  Within  the 
Mail  Classification  Schedule 

§3020.50  General. 

Users  of  the  mail,  by  filing  a  request 
with  the  Commission,  may  propose  a 
modification  to  the  market  dominant 
product  list  or  the  competitive  product 
list  appearing  in  the  Mail  Classification 
Schedule.  For  purposes  of  this  part, 
modification  shall  be  defined  as  adding 
a  product  to  a  list,  removing  a  product 
from  a  list,  or  transferring  a  product 
from  one  list  to  the  other  list. 

§  3020.51  Contents  of  a  request. 

A  request  to  modify  the  market 
dominant  product  list  or  the 
competitive  product  list  shall: 

(a)  Provide  the  name,  and  class  if 
applicable,  of  each  product  that  is  the 
subject  of  the  request; 

(b)  Indicate  whether  the  request 
proposes  to  add  a  product  to  the  market 
dominant  list  or  the  competitive  list, 
remove  a  product  from  the  market 
dominant  list  or  the  competitive  list,  or 
move  a  product  from  the  market 
dominant  list  to  the  competitive  list  or 
from  the  competitive  list  to  the  market 
dominant  list; 

(c)  Indicate  whether  each  product  that 
is  the  subject  of  the  request  is: 

(1)  A  special  classification  within  the 
meaning  of  39  U.S.C.  3622(c)(10)  for 
market  dominant  products; 

(2)  A  product  not  of  general 
applicability  wdthin  the  meaning  of  39 
U.S.C.  3632(b)  for  competitive  products; 
or 

(3)  A  non-postal  product. 

(d)  Provide  all  supporting  justification 
upon  which  the  proponent  of  the 
request  proposes  to  rely;  and 

(e)  Include  a  copy  of  the  applicable 
sections  of  the  Mail  Classification 
Schedule  and  the  proposed  changes 
therein  in  legislative  format. 

§  3020.52  Supporting  justification. 

Supporting  justification  shall  be  in 
the  form  of  a  statement  from  a 
knowledgeable  proponent  of  the  request 
who  attests  to  the  accuracy  of  the 
information  contained  within  the 
statement.  The  justification  shall: 

(a)  Demonstrate  why  the  change  is  in 
accordance  with  the  policies  and  the 
applicable  criteria  of  chapter  36  of  39 
U.S.C.; 

(b)  Explain  why,  as  to  market 
dominant  products,  the  change  is  not 
inconsistent  with  each  requirement  of 
39  U.S.C.  3622(d),  and  that  it  advances 
the  objectives  of  39  U.S.C.  3622(b), 
taking  into  account  the  factors  of  39 
U.S.C.  3622(c); 


(c)  Explain  why,  as  to  competitive 
products,  the  addition,  deletion,  or 
transfer  will  not  result  in  the  violation 
of  any  of  the  standards  of  39  U.S.C. 

3633. 

(d)  Verify  that  the  change  does  not 
classify  as  competitive  a  product  over 
which  the  Postal  Service  exercises 
sufficient  market  power  that  it  can, 
without  risk  of  losing  a  significant  level 
of  business  to  other  firms  offering 
similar  products: 

(1)  Set  the  price  of  such  product 
substantially  above  costs; 

(2)  Raise  prices  significantly; 

(3)  Decrease  quality;  or 

(4)  Decrease  output. 

(e)  Explain  whether  or  not  each 
product  that  is  the  subject  of  the  request 
is  covered  by  the  postal  monopoly,  as 
reserved  to  the  Postal  Service  under  18 
U.S.C.  1696  subject  to  the  exceptions  set 
forth  in  39  U.S.C.  601; 

(f)  Provide  a  description  of  the 
availability  and  nature  of  enterprises  in 
the  private  sector  engaged  in  the 
delivery  of  the  product; 

(g)  Provide  any  information  available 
on  the  views  of  those  who  use  the 
product  on  the  appropriateness  of  the 
proposed  modification; 

(b)  Provide  a  description  of  the  likely 
impact  of  the  proposed  modification  on 
small  business  concerns;  and 

(i)  Include  such  information  and  data, 
and  such  statements  of  reasons  and 
bases,  as  are  necessary  and  appropriate 
to  fully  inform  the  Commission  of  the 
nature,  scope,  significance,  and  impact 
of  the  proposed  modification. 

§  3020.53  Docket  and  notice. 

The  Commission  will  establish  a 
docket  for  each  request  to  modify  the 
market  dominant  list  or  the  competitive 
product  list,  promptly  publish  notice  of 
the  request  in  the  Federal  Register,  and 
post  the  filing  on  its  Web  site.  The 
notice  shall  include: 

(a)  The  general  nature  of  the 
proceeding; 

(b)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 

(c)  A  concise  description  of  the 
proposals  for  changes  in  the  Mail 
Classification  Schedule; 

(d)  The  identification  of  an  Office  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket; 

(e)  A  specified  period  for  public 
comment;  and 

(f)  Such  other  information  as  the 
Commission  deems  appropriate. 

§  3020.54  Postal  Service  notice  and  reply. 

The  Secretary  of  the  Commission 
shall  forward  to  the  Postal  Service  a 


copy  of  the  request.  Within  28  days  of 
the  filing  of  the  request,  the  Postal 
Service  shall  provide  its  preliminary 
views  in  regard  to  the  request.  The 
Postal  Service  may  include  suggestions 
for  appropriate  Commission  action  in 
response  to  the  request. 

§  3020.55  Review. 

The  Commission  shall  review  the 
.  request,  the  Postal  Service  reply,  and 
any  public  comment  to  determine 
whether  the  proposed  modification  to 
the  market  dominant  and  competitive 
product  lists  complies  with  applicable 
statutory  requirements  and  the 
Commission’s  rules,  and  whether  the 
proposed  modification  is  consistent 
with  the  position  of  the  Postal  Service 
as  expressed  in  its  reply.  The 
Commission  shall  either: 

(a)  Approve  the  request  to  modify  the 
market  dominant  and  competitive 
product  lists,  but  only  to  the  extent  the 
modification  is  consistent  with  the 
position  of  the  Postal  Service; 

(b)  Reject  the  request; 

(c)  Institute  further  proceedings  to 
consider  the  request  to  modify  the 
market  dominant  and  competitive 
product  lists;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 

§3020.56  Further  proceedings. 

If  the  Commission  determines  that 
further  proceedings  are  necessary,  a 
conference  shall  be  scheduled  to 
consider  the  merits  of  going  forward 
with  the  request.  Upon  conclusion  of 
the  conference,  the  Commission  shall 
promptly  issue  a  ruling  to: 

(a)  Provide  for  a  period  of  discovery 
to  obtain  further  information; 

(b)  Schedule  a  hearing  on  the  record 
for  further  consideration  of  the  request; 

(c)  Explain  the  reasons  for  not  going 
forward  with  formal  proceedings;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 

Subpart  D — Proposal  of  the 
Commission  To  Modify  the  Product 
Lists  Described  Within  the  Maii 
Ciassification  Schedule 

§3020.70  General. 

The  Commission,  of  its  own  initiative, 
may  propose  a  modification  to  the 
market  dominant  product  list  or  the 
competitive  product  list  provided 
.  within  the  Mail  Classification  Schedule. 
For  purposes  of  this  part,  modification 
shall  be  defined  as  adding  a  product  to 
a  list,  removing  a  product  from  a  list,  or 
transferring  a  product  from  one  list  to 
the  other  list. 
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§3020.76  Further  proceedings. 


§  3020.71  Contents  of  a  proposal. 

A  proposal  to  modify  the  market 
dominant  product  list  or  the 
competitive  product  list  shall: 

(a)  Provide  the  name,  and  class  if 
applicable,  of  each  product  that  is  the 
subject  of  the  proposal; 

(b)  Indicate  whether  the  proposal 
would  add  a  product  to  the  market 
dominant  list  or  the  competitive  list, 
remove  a  product  from  the  market 
dominant  list  or  the  competitive  list,  or 
move  a  product  from  the  market 
dominant  list  to  the  competitive  list  or 
from  the  competitive  list  to  the  market 
dominant  list; 

(c)  Indicate  whether  each  product  that 
is  the  subject  of  the  proposal  is: 

(1)  A  special  classification  within  the 
meaning  of  39  U.S.C.  3622(c)(10)  ,for 
market  dominant  products; 

(2)  A  product  not  of  general 
applicability  within  the  meaning  of  39 
U.S.C.  3632(b)  for  competitive  products; 
or 

(3)  A  non-postal  product. 

(d)  Provide  justification  supporting 
the  proposal;  and 

(e)  Include  a  copy  of  the  applicable 
sections  of  the  Mail  Classification 
Schedule  and  the  proposed  changes 
therein  in  legislative  format. 

§  3020.72  Supporting  justification. 

Supporting  justification  shall: 

(a)  Provide  an  explanation  for 
initiating  the  docket; 

(b)  Explain  why,  as  to  market 
dominant  products,  the  change  is  not 
inconsistent  with  each  requirement  of 
39  U.S.C.  3622(d),  and  that  it  advances 
the  objectives  of  39  U.S.C.  3622(b), 
taking  into  account  the  factors  of  39 
U.S.C.  3622(c); 

(c)  Explain  why,  as  to  competitive 
products,  the  addition,  subtraction,  or 
transfer  will  not  result  in  the  violation 
of  any  of  the  standards  of  39  U.S.C. 

3633; 

(d)  Verify  that  the  change  does  not 
classify  as  competitive  a  product  over 
which  the  Postal  Service  exercises 
sufficient  market  power  that  it  can, 
without  risk  of  losing  a  significant  level 
of  business  to  other  firms  offering 
similar  products: 

(1)  Set  the  price  of  such  product 
substantially  above  costs; 

(2)  Raise  prices  significantly; 

(3)  Decrease  quality;  or 

(4)  Decrease  output. 

(e)  Explain  whether  or  not  each 
product  that  is  the  subject  of  the  request 
is  covered  by  the  postal  monopoly  as 
reserved  to  the  Postal  Service  under  18 
U.S.C.  1696  subject  to  the  exceptions  set 
forth  in  39  U.S.C.  601; 

(f)  Provide  a  description  of  the 
availability  and  nature  of  enterprises  in 


the  private  sector  engaged  in  the 
delivery  of  the  product; 

(g)  Provide  any  information  available 
on  the  views  of  those  who  use  the 
product  involved  on  the 
appropriateness  of  the  proposed 
modification; 

(h)  Provide  a  description  of  the  likely 
impact  of  the  proposed  modification  on 
small  business  concerns;  and 

(i)  Include  such  information  and  data, 
and  such  statements  of  reasons  and 
bases,  as  are  necessary  and  appropriate 
to  fully  inform  the  Postal  Service  and 
users  of  the  mail  of  the  nature,  scope, 
significance,  and  impact  of  the  proposed 
modification. 

§  3020.73  Docket  and  notice. 

The  Commission  will  establish  a 
docket  for  each  request  to  modify  the 
market  dominant  list  or  the  competitive 
product  list,  promptly  publish  notice  of 
the  request  in  the  Federal  Register,  and 
post  the  filing  on  its  Web  site.  The 
notice  shall  include: 

(a)  The  general  nature  of  the 
proceeding; 

(b)  A  reference  to  legal  authority  to 
which  the  proceeding  is  to  be 
conducted; 

(c)  A  concise  description  of  the 
proposals  for  changes  in  the  Mail 
Classification  Schedule; 

(d)  The  identification  of  an  officer  of 
the  Commission  to  represent  the 
interests  of  the  general  public  in  the 
docket; 

(e)  A  specified  period  for  public 
comment;  and 

(f)  Such  other  information  as  the 
Commission  deems  appropriate. 

§  3020.74  Postal  Service  notice  and  reply. 

The  Secretary  of  the  Commission 
shall  forward  to  the  Postal  Service  a 
copy  of  the  notice  of  proposal.  Within 
28  days  of  the  filing  of  the  proposal,  the 
Postal  Service  shall  provide  its 
preliminary  views  in  regard  to  the 
proposal.  The  Postal  Service  may 
include  suggestions  for  appropriate 
further  procedural  steps. 

§  3020.75  Review. 

The  Commission  shall  review  the 
Postal  Service  reply  and  public 
comment.  The  Commission  shall  either: 

(a)  Approve  the  proposal  to  modify 
the  market  dominant  and  competitive 
product  lists,  but  only  to  the  extent  the 
modification  is  consistent  with  the 
position  of  the  Postal  Service; 

(b)  Withdraw  the  proposal; 

(c)  Institute  further  proceedings  to 
consider  the  proposal,  identifying 
relevant  issues  that  may  require  further 
development;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 


If  the  Commission  determines  that 
further  proceedings  are  appropriate,  a 
conference  shall  be  scheduled  to 
consider  the  merits  of  going  forward 
with  the  proposal.  Upon  conclusion  of 
the  conference,  the  Commission  shall 
promptly  issue  a  ruling  to: 

(a)  Provide  for  a  period  of  discovery 
to  obtain  further  information; 

(b)  Schedule  a  hearing  on  the  record 
for  further  consideration  of  the 
proposal; 

(c)  Explain  the  reasons  for  not  going 
forward  with  formal  proceedings;  or 

(d)  Direct  other  action  as  the 
Commission  may  consider  appropriate. 

Subpart  E — Requests  Initiated  by  the 
Postal  Service  to  Change  the  Mail 
Classification  Schedule 

§3020.90  General. 

The  Postal  Service  shall  assme  that 
product  descriptions  in  the  Mail 
Classification  Schedule  accurately 
represent  the  current  offerings  ofT’ostal 
Service  products  and  services. 

§3020.91  Modification. 

The  Postal  Service  shall  submit 
corrections  to  product  descriptions  in 
the  Mail  Classification  Schedule  that  do 
not  constitute  a  proposal  to  modify  the 
market  dominant  product  list  or  tbe 
competitive  product  list  as  defined  in 
§  3020.30  by  filing  notice  of  the 
proposed  change  with  the  Commission 
no  later  than  30  days  prior  to  the 
effective  date  of  the  proposed  change. 

§3020.92  Public  input. 

The  Commission  shall  publish  Postal 
Service  submissions  pursuant  to 
§  3020.91  on  its  Web  site  and  provide 
interested  persons  with  an  opportunity 
to  comment  on  whether  the  plaimed 
changes  are  inconsistent  with  39  U.S.C. 
3642. 

§  3020.93  Implementation. 

(a)  The  Commission  shall  review  the 
proposed  changes  to  product 
descriptions,  and  the  comments 
thereon.  So  long  as  such  changes  are  not 
inconsistent  with  39  U.S.C.  3642,  the 
Commission  shall,  subject  to  editorial 
corrections,  change  the  Mail 
Classification  Schedule  to  coincide  with 
the  effective  date  of  the  proposed 
change. 

(b)  The  Commission’s  finding  that 
changes  to  the  market  dominant  product 
descriptions  are  not  inconsistent  with 
39  U.S.C.  3642  is  provisional  and 
subject  to  subsequent  review. 
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Subpart  F — Size  and  Weight 
Limitations  for  Mail  Matter 

§3020.110  General. 

Applicable  size  and  weight 
limitations  for  mail  matter  shall  appear 
in  the  Mail  Classification  Schedule  as 
part  of  the  description  of  each  product. 

§  3020.1 1 1  Limitations  applicable  to 
market  dominant  mail  matter. 

(a)  The  Postal  Service  shall  inform  the 
Commission  of  updates  to  size  and 
weight  limitations  for  market  dominant 
mail  matter  by  filing  notice  with  the 
Commission  45  days  prior  to  the 
effective  date  of  the  proposed  update. 
The  notice  shall  include  a  copy  of  the 
applicable  sections  of  the  Mail 
Classification  Schedule  and  the 


proposed  updates  therein  in  legislative 
format. 

(b)  The  Commission  shall  provide 
notice  of  the  proposed  update  in  the 
Federal  Register  and  seek  public 
comment  on  whether  the  proposed 
update  is  in  accordance  with  the 
policies  and  the  applicable  criteria  of 
chapter  36  of  title  39  of  the  United 
States  Code. 

(c)  If  the  Commission  finds  the 
proposed  update  in  accordance  with  the 
policies  and  the  applicable  criteria  of 
chapter  36  of  39  U.S.C.,  the  Commission 
shall  review  the  proposed  Mail 
Classification  Schedule  language  for 
formatting  and  conformance  with  the 
structure  of  the  Mail  Classification 
Schedule,  and  subject  to  editorial 


changes,  shall  change  the  Mail 
Classification  Schedule  to  coincide  with 
the  effective  date  of  the  proposed 
update. 

(d)  If  the  Commission  finds  the 
proposed  update  not  in  accordance  with 
the  policies  and  the  applicable  criteria 
of  chapter  36  of  title  39  of  the  United 
States  Code,  the  Commission  may  direct 
other  action  as  deemed  appropriate. 

§  3020.1 1 2  Limitations  applicabie  to 
competitive  maii  matter. 

The  Postal  Service  shall  notify  the 
Commission  of  updates  to  size  and 
weight  limitations  for  competitive  mail 
matter  pursuant  to  subpart  E  of  this  part. 

[FR  Doc.  E7-21596  Filed  11-8-07;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 
49  CFR  Part  1507 

[Docket  No.  TSA-2007-28972;  Amendment 
No.  1507-3] 

RIN  1652-AA48 

Privacy  Act  of  1974:  Impiementation  of 
Exemptions;  Secure  Flight  Records 

AGENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  Following  a  Notice  of 
Proposed  Rulemaking  (NPRM)  and 
public  comment,  this  rule  amends  the 
Transportation  Security  Administration 
(TSA)’s  regulations  by  exempting  a  new 
system  of  records  from  several 
provisions  of  the  Privacy  Act.  The 
Secure  Flight  Records  system  (DHS/TSA 
019)  includes  records  used  as  part  of  the 
watch  list  matching  program  known  as 
Secure  Flight,  which  implements  a 
mandate  of  the  Intelligence  Reform  and 
Terrorism  Prevention  Act  of  2004 
(IRTPA)  and  is  consistent  with  TSA’s 
authority  under  the  Aviation  and 
Transportation  Security  Act  (ATS A). 
Under  the  Secure  Flight  program,  TSA 
would  assume  the  current  watch  list 
matching  function  to  the  No  Fly  and 
Selectee  Lists  from  aircraft  operators. 
TSA  is  exempting  DHS/TSA  019  from 
provisions  of  the  Privacy  Act  to  the 
extent  necessary  to  protect  the  integrity 
of  investigatory  information  that  may  be 
included  in  the  system  of  records. 

DATES:  Effective  December  10,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Pietra,  Director,  Privacy  Policy 
and  Compliance,  TSA-36, 
Transportation  Security  Administration, 
601  South  12th  Street,  Arlington,  VA 
22202-4220;  facsimile  (571)  227-1400; 
e-mail  TSAPrivacy@dhs.gov;  or  Hugo 
Teufel  III  (703-235-0780),  Chief  Privacy 
Officer,  U.S.  Department  of  Homeland 
Security,  Washington,  DC  20528;  e-mail 
pia@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Document 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  electronic  Federal 
Docket  Management  System  (FDMS) 
Web  page  at  http://www.regulations.gov; 

(2)  Accessing  the  Government 
Printing  Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.html;  or 

(3)  Visiting  TSA’s  Security 
Regulations  Web  page  at  http:// 
vvww.tsa.gov  and  accessing  the  link  for 
“Research  Center’’  at  the  top  of  the  page. 


In  addition,  copies  are  available  by 
writing  or  calling  tbe  individuals  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sure  to  identify  the  docket 
number  of  this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  and 
advice  about  compliance  with  statutes 
and  regulations  within  TSA’s 
jurisdiction.  Any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT.  Persons  can 
obtain  further  information  regarding 
SBREFA  on  the  Small  Business 
Administration’s  web  page  at  http://' 
wwix'.sba  .gov/advo/Ia  ws/law_lib.html. 

Abbreviations  and  Terms  Used  in  This 
Document 

DHS — Department  of  Homeland 

Security 

FBI — Federal  Bureau  of  Investigation 
TSA — Transportation  Security 

Administration 

Background 

The  Privacy  Act  of  1974  (Privacy  Act), 
5  U.S.C.  552a,  governs  the  means  by 
which  the  U.S.  Government  collects, 
maintains,  uses,  and  disseminates 
personally  identifiable  information.  The 
Privacy  Act  applies  to  information  that 
is  maintained  in  a  “system  of  records.” 

A  “system  of  records”  is  a  group  of  any 
records  under  the  control  of  an  agency 
from  which  information  is  retrieved  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  See  b  U.S.C.  552a(a)(5). 

An  individual  may  request  access  to 
records  containing  information  about 
bim  or  herself.  5  U.S.C.  552a(b),  (d). 
However,  the  Privacy  Act  authorizes 
Government  agencies  to  exempt  systems 
of  records  from  access  by  individuals 
under  certain  circumstances,  such  as 
where  the  access  or  disclosure  of  such 
information  would  impede  national 
security  or  law  enforcement  efforts. 

Exemptions  from  Privacy  Act 
provisions  must  be  established  by 
regulation.  5  U.fyC.  552a(j),  (k).  TSA’s 
Privacy  Act  exemptions  are  found  at  49 
CFR  part  1507. 

On  August  23,  2007,  TSA  published 
a  notice  (Part  III,  72  FR  48392) 
establishing  a  new  Privacy  Act  system 
of  records  entitled  Secure  Flight 
Records  (DHS/TSA  019).  The  Secure 
Flight  Records  system  maintains  records 
for  the  Secure  Flight  Program  which 
carries  out  the  requirement  of  section 
4012(a)(1)  of  IRTPA  (Pub.  L.  08-458, 


188  Stat.  3638,  Dec.  17,  2004)  and 
provides  for  TSA’s  assumption  from  air 
carriers  the  comparison  of  passenger 
information  for  domestic  flights  to  the 
consolidated  and  integrated  terrorist 
watch  list  maintained  by  the  Federal 
Government.  Section  4012(a)(2)  of 
IRTPA  similarly  requires  the  DHS  to 
compare  passenger  information  for 
international  flights  to  and  from  the 
United  States  against  the  consolidated 
and  integrated  terrorist  watch  list  before 
departure  of  such  flights.  Further,  as 
recommended  by  the  9/11  Commission, 
TSA  may  access  the  “larger  set  of  watch 
lists  maintained  by  the  Federal 
Government.”  ^  Therefore,  as  warranted 
by  security  considerations,  TSA  may 
use  the  full  Terrorist  Screening  Database 
(TSDB)  or  other  government  databases, 
such  as  intelligence  or  law  enforcement 
databases  (referred  to  as  “watch  list 
matching”).  For  example,  TSA  may 
obtain  intelligence  that  flights  flying  a 
particular  route  may  be  subject  to  an 
increased  security  risk.  Under  this 
circumstance,  TSA  may  decide  to 
compare  passenger  information  on  some 
or  all  of  the  flights  flying  that  route 
against  the  full  TSDB  or  other 
government  database. 

In  conjunction  with  the  establishment 
and  publication  of  the  Secure  Flight 
Records  system  of  records  on  August  23, 
2007,  TSA  initiated  a  proposed 
rulemaking  (Part  III,  72  FR  48397)  to 
exempt  this  system  of  records  from  a 
number  of  provisions  of  tbe  Privacy  Act 
because  this  system  of  records  may 
contain  records  or  information 
recompiled  from,  or  created  from, 
information  contained  in  other  systems 
of  records,  which  are  exempt  from 
certain  provisions  of  the  Privacy  Act. 

For  these  records  or  information  only,  to 
the  extent  necessary  to  protect  the 
integrity  of  watch  list  matching 
procedures  performed  under  the  Secure 
Flight  Program  and  in  accordance  with 
5  U.S.C.  552a(j)(2)  and  (k)(2),  TSA  is 
claiming  the  following  exemptions  for 
certain  records  within  the  Secure  Flight 
Records  system:  5  U.S.C.  552a(c)(3)  and 

(4);  (d)(1),  (2),  (3),  and  (4);  (e)(1),  (2),  (3), 
(4)(G)  through  (I),  (5),  and  (8);  (f),  and 
(g). 

Discussion  of  Comments 

TSA  received  comments  on  the 
proposed  rule  from  both  the  Electronic 
Frontier  Foundation  (EFF)  and  the 
Electronic  Privacy  Information  Center 
(EPIC).  Some  of  their  comments  dealt 
more  generally  with  the  Secure  Flight 
Program  and  will  be  addressed  in  the 
final  rule  for  the  Secure  Flight  Program. 


*  “National  Commission  on  Terrorist  Attacks 
Upon  the  United  States”,  page  393. 
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The  remaining  comments  relate  to  the 
exemptions  claimed  for  the  Secure 
Flight  Records  system,  which  TSA  has 
addressed  helow. 

As  a  preliminary  matter  and  an 
overall  response  to  the  comments,  TSA 
recognizes  that  although  there  is  a  need 
for  the  exemptions  provided  for  in  this 
document,  there  may  he  instances 
where  such  exemptions  can  be  waived. 
There  may  be  times  when  the  Privacy 
Act  exemptions  claimed  here  are  not 
necessary  to  further  a  governmental 
interest.  In  appropriate  circumstances, 
where  compliance  would  not  appear  to 
interfere  with,  or  adversely  affect,  the 
law  enforcement  and  national  security 
purposes  of  the  system  and  the  overall 
law  enforcement  and  security  process, 
the  applicable  exemptions  may  be 
waived. 

1.  Applicability  of  Exemptions  (j)(2), 
(k)(l),  and  (k)(2).  EFF  raised  a  question 
about  TSA’s  ability  to  use  5  U.S.C. 
552a(jK2),  (k)(l),  and  (k)(2)  as  the  basis 
for  exempting  the  system  from  portions 
of  the  Privacy  Act.  Exemption  (j)(2) 
applies  where  a  system  of  records 
consists  of  information  compiled  for 
purposes  of  a  criminal  investigation  and 
the  system  is  maintained  by  an  agency 
or  component  of  the  agency  that 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws,  including  efforts  to 
prevent,  control,  or  reduce  crime,  or 
apprehend  criminals.  EFF  alleges  that 
this  exemption  would  only  apply  to  the 
Secure  Flight  Records  system  if  TSA 
believes  that  millions  of  innocent 
citizens  are  “criminal  offenders  or 
alleged  offenders.”  TSA  disagrees  that 
the  Secure  Flight  Records  system  in  any 
way  suggests  that  the  majority  of 
individuals  undergoing  screening  by  the 
Secure  Flight  program  are  criminals. 
However,  the  Secure  Flight  system  does 
contain  records  originating  from  the 
systems  of  records  of  other  law 
enforcement  and  intelligence  agencies, 
such  as  records  obtained  from  the  TSC 
of  known  or  suspected  terrorists  in  the 
Terrorist  Screening  Database  (TSDB) 
and  records  of  individuals  identified  on 
classified  and  unclassified 
governmental  watch  lists,  which  may  be 
properly  exempt  from  certain  provisions 
of  the  Privacy  Act  pursuant  to  (j)(2).  In 
order  to  ensure  that  agencies’ 
investigative  or  law  enforcement  efforts 
are  unharmed,  and  information  relating 
to  DHS  activities  are  protected  from 
disclosure  to  subjects  of  investigations, 
TSA  must  use  this  exemption.  However, 
TSA  does  not  assert  exemptions  to  any 
provision  of  the  Privacy  Act  with 
respect  to  information  submitted  by  or 
on  behalf  of  individual  passengers  or 
non-travelers  in  the  course  of  making  a 


reservation  or  seeking  access  to  a 
secured  area  under  the  Secure  Flight 
program. 

Exemption  {k){l)  applies  to  records 
that  contain  information  that  have  been 
officially  classified  in  the  interest  of 
national  security.  EFF  noted  that  the 
designated  security  classification  in  the 
Privacy  Act  system  or  records  notice  for 
Secure  Flight  Records  is  “[u]nclassified; 
Sensitive  Security  Information”  and, 
therefore,  this  system  could  not  be 
exempt  under  (k)(l).  TSA  appreciates 
the  comment,  and  upon  re-examination 
concludes  that  the  system  will  not  be 
likely  to  contain  classified  material. 

TSA  will  update  its  system  of  records 
notice  to  delete  the  assertion  of  an 
exemption  under  (k)(l). 

Exemption  (k)(2)  applies  to 
investigatory  material  compiled  for  law 
enforcement  purposes  that  is  not 
otherwise  covered  by  exemption  {j)(2), 
provided  that  an  individual  is  not 
denied  access  to  a  record  where  the 
agency’s  maintenance  of  the  record 
resulted  in  the  individual  being  denied 
a  right,  privilege,  or  benefit  to  which  he 
would  otherwise  be  entitled.  EFF  alleges 
that  Secure  Flight  potentially  denies 
individuals  their  right  to  travel,  so  the 
exemption  may  not  be  invoked  with 
respect  to  those  individuals  who  have 
been  denied  this  right  and  material  in 
the  system  should  be  provided  to  them. 

As  a  preliminary  matter,  TSA  does 
not  believe  that  the  Secure  Flight 
program  denies  individuals  their  right 
to  travel.  Courts  have  consistently  held 
that  travelers  do  not  have  a 
Constitutional  right  to  travel  by  a  single 
mode  or  the  most  convenient  form  of 
travel.  See  for  example:  Town  of 
Southoid  V.  Town  of  East  Hampton,  477 
F.3d  38,  54  (2d  Cir.  2007);  Gilmore  v. 
Gonzales.  435  F.3d  1125, 1136  {9th  Cir. 
2006);  Miller  V.  Heed,  176  F.3d  1202, 
1205  (9th  Cir.  1999).  The  Secure  Flight 
program  would  only  regulate  one  mode 
of  travel  (aviation),  and  would  not 
impose  any  restriction  on  other  mode  of 
travel.  Therefore,  a  restriction  on  an 
individual’s  ability  to  board  an  aircraft 
as  a  result  of  the  Secure  Flight  program 
would  not  implicate  a  Constitutional 
right  to  travel. 

In  addition,  as  noted  above, 
information  in  this  system  may  be 
related  to  investigations  arising  out  of 
DHS  or  other  agency  programs  and 
activities,  and  may  pertain  to  law 
enforcement  or  national  security 
matters.  In  such  cases,  allowing  access 
to  information  could  alert  subjects  of 
investigations  of  actual  or  potential 
criminal,  civil,  or  regulatory  violations, 
and  could  reveal,  in  an  untimely 
manner,  DHS’s  and  other  agencies’ 
investigative  interests  in  law 


enforcement  efforts  to  preserve  national 
security.  Further,  to  the  extent  that  an 
individual  is  denied  a  right,  benefit,  or 
privilege  due  to  the  maintenance  of  a 
record  by  TSA  in  this  system,  TSA  will 
provide  access  to  that  record  to  the 
extent  the  law  requires. 

2.  Exemption  from  Access  and 
Amendment  Requirements.  The  bulk  of 
both  EFF  tmd  EPIC’s  comments 
constituted  objections  to  TSA’s  proposal 
to  exempt  portions  of  the  system  from 
5  U.S.C.  552a(c)(3)  and  (4);  (d)(1),  (2), 

(3),  and  (4);  (e)(4)(G)-{I);  and  (fl  which 
all  relate  to  an  individual’s  ability  to 
request  access  to  and  correction  of 
records  in  a  system  of  records.  Both 
groups  are  concerned  that  the  watch 
lists  used  by  the  Secure  Flight  Program 
contain  errors  and  inaccuracies  that  lead 
to  inconveniences  and,  in  some  cases,  a 
loss  of  liberty  for  individuals  who  are 
placed  on  a  watch  list  in  error.  EFF  and 
EPIC  do  not  believe  that  TSA  has  an 
adequate  redress  process  in  place,  and 
thus,  the  need  for  access  and 
amendment  under  the  Privacy  Act  is 
critical. 

TSA  claims  these  exemptions  in  order 
to  protect  information  relating  to 
investigations  from  disclosure  to 
subjects  of  investigations  and  others 
who  could  interfere  with  investigatory 
activities.  Specifically,  the  exemptions 
are  required  to:  Prevent  subjects  of 
investigations  from  frustrating  the 
investigative  process;  avoid  disclosure 
of  investigative  techniques;  protect  the 
privacy  of  confidential  sources;  ensure 
TSA,  DHS  and  other  agencies  ability  to 
obtain  information  from  third  party  and 
other  sources;  and  safeguard  sensitive 
information.  Allowing  amendment  of 
these  records  could  interfere  with 
ongoing  counterterrorism,  law 
enforcement,  or  intelligence 
investigations  and  analysis  activities 
and  impose  an  impossible 
administrative  burden  by  requiring 
investigations,  analyses,  and  reports  to 
be  continuously  reinvestigated  and 
revised.  The  exemptions  proposed  here 
are  standard  law  enforcement  and 
national  security  exemptions  exercised 
by  Federal  law  enforcement  and 
intelligence  agencies. 

EFF  and  EPIC  refer  to  the  redress 
process,  DHS  Traveler  Redress  Inquiry 
Program  (DHS  TRIP),  as  “vague,” 
“discretionary,”  “not  meaningful,”  and 
“Kafkaesque. ’’-These  assertions  are 
simply  incorrect,  and  are  not  comments 
upon  which  TSA  can  meaningfully  act. 
The  DHS  TRIP  program  is  a  robust  and 
effective  mechanism  for  individuals 
who  believe  that  they  have  been  delayed 
or  prohibited  from  boarding  or  denied 
entry  to  the  airport  sterile  area  as  the 
result  of  the  Secure  Flight  program  to 
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seek  redress  and  relief.  With  the 
implementation  of  Secure  Flight,  TSA 
believes  that  it  will  become  even  more 
effective  with  uniform  application  by 
the  government,  rather  than  relying  on 
application  by  individual  airlines. 

When  an  individual  requests  access  to 
his  or  her  information  through  the 
redress  process,  the  request  will  be 
examined  on  a  case  by  case  basis,  and, 
after  conferring  with  the  appropriate 
component  or  agency,  the  agency  may 
waive  applicable  exemptions  in 
appropriate  circumstances  where  it 
would  not  appear  to  interfere  with  or 
adversely  affect  the  law  enforcement  or 
national  security  purposes  of  the 
systems  from  which  the  information  is 
recompiled  or  in  which  it  is  contained. 
Again,  TSA  shall  not  assert  any 
exemption  with  respect  to  information 
submitted  by  and  collected  from  the 
individual  or  the  individual’s 
representative  in  the  course  of  the 
Secure  Flight  Program  or  any  redress 
process  associated  with  the  underlying 
records. 

3.  Exemption  from  Requirement  to 
Collect  Only  Relevant  and  Necessary 
Information.  EFF  and  EPIC  object  to 
TSA’s  assertion  of  exemption  authority 
under  5  U.S.C.  552a{e)(l)  which  permits 
the  maintenance  of  information  beyond 
that  which  is  “relevant  and  necessary” 
to  accomplish  the  agency’s  purpose.  The 
groups’  objection  stems  from  their 
conviction  that  the  watch  lists  used  by 
Secure  Flight  are  riddled  with  errors 
and  inaccuracies.  EFF  states  that  the 
implementation  of  this  exemption  “will 
serve  only  to  increase  the  likelihood 
that  Secure  Flight  will  become  an  error- 
filled,  invasive  repository  of  all  sorts  of 
information  bearing  no  relationship  to 
its  stated  goals  of  expediting  the  pre¬ 
boarding  process  for  travelers  and 
improving  transportation  security.”  TSA 
appreciates  this  concern  and  similarly 
seeks  tcT  ensure  that  data  used  in  the 
watch  list  matching  process  is  as 
thorough,  accurate,  and  current  as 
possible.  However,  TSA  must  exempt 
portions  of  this  system  from  (e)(1) 
because  it  is  not  always  possible  for 
TSA  or  other  agencies  to  know  in 
advance  what  information  will  be 
relevant  or  necessary  for  it  to  complete 
an  identity  comparison  between 
aviation  passengers  or  certain  non¬ 
travelers  and  a  known  or  suspected 
terrorist.  For  example,  for  one 
individual  hair  color  might  be  the 
distinguishing  feature  that  allows  TSA 
to  distinguish  him  or  her  from  someone 
on  the  watch  list.  For  other  individuals, 
eye  color,  or  whether  they  have  a  tattoo 
may  be  data  needed  to  distinguish  them 
from  someone  on  the  watch  list.  For 


these  individuals,  hair  or  eye  color  is 
relevant,  but  not  always  necessary.  In 
addition,  TSA  and  other  agencies  may 
not  always  know  what  information 
about  an  encounter  with  a  known  or 
suspected  terrorist  will  be  relevant  to 
law  enforcement  for  the  purpose  of 
conducting  an  operational  response. 
Further,  employing  this  exemption  is 
not  inconsistent  with  the  principles  of 
the  Privacy  Act;  the  drafters  of  the  Act 
established  exemptions  to  provisions 
like  (e)(1)  to  avoid  inappropriately 
limiting  the  ability  of  the  Government  to 
carry  out  certain  functions  such  as  law 
enforcement.  Constraining  the 
collection  of  information  in  the  Secure 
Flight  Records  system  in  accordance 
with  the  “relevant  and  necessary” 
requirement  could  discourage  the 
appropriate  collection  of  information 
and  impede  TSA’s  efforts  to  identify 
known  or  suspected  terrorists  and  keep 
them  from  threatening  transportation 
security. 

4.  Exemption  from  Requirement  of 
Maintaining  All  Records  Used  by  the 
Agency  in  Making  a  Determination 
About  an  Individual  with  Accuracy, 
Relevance,  Timeliness,  and 
Completeness.  Section  (e)(5)  of  the 
Privacy  Act  requires  agencies  to 
maintain  all  records  which  are  used  by 
the  agency  in  making  any  determination 
about  any  individual  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in 
the  determination.  The  comments 
received  from  EFF  and  EPIC  were 
concerned  that  the  quality  of  the  watch 
lists  used  by  the  Secure  Flight  program 
are  mediocre,  and  that  inaccuracies  in 
the  lists  coupled  with  exempting 
records  from  (e)(5)  will  lead  to  a  loss  of 
convenience  and  even  liberty  for  those 
individuals  who  are  mistakenly  put  on 
a  watch  list.  TSA  is  sensitive  to  these 
concerns,  however;  because  many  of  the 
records  in  this  system  come  from  other 
domestic  and  foreign  agency  records 
systems,  it  is  not  possible  for  TSA  to 
ensure  compliance  with  (e)(5).  TSA  is 
interested  in  eliminating  erroneous  and 
out  of  date  information  from  the  watch 
list  matching  process.  To  that  end,  the 
agency  has  implemented  internal 
quality  assurance  procedures  to  ensure 
that  data  used  by  Secure  Flight  is  as 
complete,  accurate,  and  current  as 
possible.  In  the  collection  of 
information  for  law  enforcement, 
counterterrorism,  and  intelligence 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely,  and  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 


acquire  new  significance  as  further 
investigation  reveals  additional  details. 
The  restriction  imposed  by  (e)(5)  would 
hamper  the  ability  of  those  agencies’ 
trained  investigators  and  intelligence 
analysts  to  exercise  their  judgment  in 
conducting  investigations  and  impede 
the  development  of  intelligence 
necessary  for  effective  law  enforcement 
and  counterterrorism  efforts. 

5.  Exemption  from  the  Requirement  of 
Judicial  Review.  EFF  and  EPIC  both 
object  to  TSA’s  exemption  of  portions  of 
the  Secure  Flight  system  of  records  from 
5  U.S.C.  552a(g),  which  grants  the  right 
to  judicial  review.  According  to  EFF  and 
EPIC,  the  redress  process  offered  by 
TSA  and  DHS  is  “unacceptably  vague” 
and  “not  meaningful”  because  it  is  too 
“discretionary.”  EFF  states  that  without 
the  right  to  judicial  review  under  the 
Privacy  Act,  it  is  unclear  what  recourse 
is  available  to  an  individual  who  has 
been  identified  as  potential  match 
through  Secure  Flight  based  on 
incorrect  information.  TSA  disagrees. 
The  redress  process  is  effective  in 
assisting  individuals  who  believe  they 
have  been  delayed  or  prohibited  from 
boarding  or  denied  entry  to  the  airport 
sterile  area,  as  a  result  of  the  operation 
of  the  Secure  Flight  program.  Each 
separate  request  for  redress  is  examined 
on  a  case  by  case  basis,  and,  after 
conferring  with  the  appropriate  agency, 
the  agency  may  waive  applicable  • 
exemptions  in  appropriate 
circumstances  and  where  it  would  not 
appear  to  interfere  with  or  adversely 
affect  the  law  enforcement  or  national 
security  purposes  of  the  systems  from 
which  the  information  is  recompiled  or 
in  which  it  is  contained.  If  individuals 
disagree  with  the  agency’s  final  decision 
in  the  redress  process,  the  Court  of 
Appeals  is  the  appropriate  venue  to 
contest  the  decision,  not  a  suit  for 
amendment  of  records  under  the 
Privacy  Act.  As  courts  have  held,  even 
for  records  that  are  not  exempt  from 
provisions  of  the  Privacy  Act,  the 
Privacy  Act  may  not  be  used  as  “a 
weapon  to  collaterally  attack  agency 
determinations.”  Pellerin  v.  V.A.,  790 
F.2d  1553,  1555  (11th  Cir.  1986).  TSA’s 
exemption  of  portions  of  the  Secure 
Flight  Records  system  from  judicial 
review  does  not  impair  an  individual’s 
ability  to  seek  redress  when  they  believe 
they  have  been  erroneously  delayed  or 
denied  boarding  or  entry  to  the  airport 
sterile  area. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.)  requires 
that  TSA  consider  the  impact  of 
paperwork  and  other  information 
collection  burdens  imposed  on  the 
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public  and,  under  the  provisions  of  PRA 
section  3507(d),  obtain  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  it  conducts,  sponsors,  or 
requires  through  regulations.  TSA  has 
determined  that  there  are  no  current  or 
new  information  collection 
requirements  associated  with  this  rule. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  12866,  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993),  directs  each  Federal 
agency  to  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996)  requires 
agencies  to  analyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (19  U.S.C.  2531-2533)  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1531-1538) 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
-  other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

Executive  Order  12866  Assessment 

In  conducting  these  analyses,  TSA  has 
determined: 

1.  This  rulemaking  is  not  a 
“significant  regulatory  action”  as 
defined  in  the  Executive  Order. 
Accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  Nevertheless,  TSA 
has  reviewed  this  rulemaking  and 
concluded  that  there  will  not  be  any 
significant  economic  impact. 

2.  This  rulemaking  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

3.  This  rulemaking  would  not 
constitute  a  barrier  to  international 
trade. 

4.  This  rulemaking  does  not  impose 
an  unfunded  mandate  on  state,  local,  or 
tribal  governments,  or  on  the  private 
sector. 

These  analyses,  available  in  the 
docket,  are  summarized  below. 


The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  that  agencies  perform  a 
review  to  determine  whether  a  proposed 
or  final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the 
determination  is  that  it  will,  the  agency 
must  prepare  a  regulatory  flexibility 
analysis  as  described  in  the  RFA.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  not-for-profit 
organizations,  and  small  governmental 
jurisdictions.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

This  final  rule  exempts  records  in  the 
Secure  Flight  Records  system  of  records 
from  certain  provisions  of  the  Privacy 
Act.  TSA  certifies  that  this  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Further,  the  exemptions  to  the 
Privacy  Act  apply  to  individuals,  and 
individuals  are  not  covered  entities 
under  the  RFA. 

International  Trade  Impact  Assessment 

This  rulemaking  will  not  constitute  a 
barrier  to  international  trade.  The 
exemptions  relate  to  criminal 
investigations  and  agency 
documentation  and,  therefore,  do  not 
create  any  new  costs  or  barriers  to  trade. 

Executive  Order  13132,  Federalism 

TSA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
does  not  have  federalism  implications. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321-4347)  and  has  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  human  environment. 

Energy  Impact 

The  energy  impact  of  the  action  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362).  We  have  determined 
that  this  rulemaking  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

List  of  Subjects  in  49  CFR  Part  1507 

Privacy. 


The  Amendments 

■  In  consideration  of  the  foregoing,  the 
Transportation  Security  Administration 
amends  part  1507  of  Chapter  XII,  Title 
49  of  the  Code  of  Federal  Regulations, 
as  follows: 

PART1507— PRIVACY  ACT-  ' 
EXEMPTIONS 

■  1.  The  authority  citation  for  part  1507 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  114{1){1),  40113,  5 
U.S.C.  552a(j)  and  (k). 

■  2.  Add  a  new  paragraph  (k)  to  §  1507.3 
to  read  as  follows: 

§  1 507.3  Exemptions. 

A  *  4r  A 

(k)  Secure  Flight  Records.  (1)  Secure 
Flight  Records  (DHS/TSA  019)  enables 
TSA  to  maintain  a  system  of  records 
related  to  watch  list  matching  applied  to 
air  passengers  and  to  non-traveling 
individuals  authorized  to  enter  an 
airport  sterile  area.  Pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2),  TSA  is  claiming 
the  following  exemptions  for  certain 
records  within  the  Secure  Flight 
Records  system:  5  U.S.C.  552a(c)(3)  and 
(4):  (d)(1),  (2),  (3),  and  (4);  (e)(1),  (2),  (3), 
(4)(G)  through  (I),  (5),  and  (8);  (f),  and 
(g)- 

(2)  In  addition  to  records  under  the 
control  of  TSA,  the  Secure  Flight  system 
of  records  may  include  records 
originating  from  systems  of  records  of 
other  law  enforcement  and  intelligence 
agencies  which  may  be  exempt  from 
certain  provisions  of  the  Privacy  Act. 
However,  TSA  does  not  assert 
exemption  to  any  provisions  of  the 
Privacy  Act  with  respect  to  information 
submitted  by  or  on  behalf  of  individual 
passengers  or  non-travelers  in  the 
course  of  making  a  reservation  or 
seeking  access  to  a  secured  area  under 
the  Secure  Flight  program. 

(3)  To  the  extent  the  Secure  Flight 
system  contains  records  originating 
firom  other  systems  of  records,  TSA  will 
rely  on  the  exemptions  claimed  for 
those  records  in  the  originating  system 
of  records.  Exemptions  for  certain 
records  within  the  Secure  Flight 
Records  system  from  particular 
subsections  of  the  Privacy  Act  are 
justified  for  the  following  reasons: 

(i)  From  subsection  (c)(3)  (Accounting 
for  Disclosures)  because  giving  a  record 
subject  access  to  the  accounting  of 
disclosures  from  records  concerning 
him  or  her  could  reveal  investigative 
interest  on  the  part  of  the  recipient 
agency  that  obtained  the  record  ^ 
pursuant  to  a  routine  use.  Disclosure  of 
the  accounting  could  therefore  present  a 
serious  impediment  to  law  enforcement 
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efforts  on  the  part  of  the  recipient 
agency  because  the  individual  who  is 
the  subject  of  the  record  would  learn  of 
third  agency  investigative  interests  and 
could  take  steps  to  evade  detection  or 
apprehension.  Disclosme  of  the 
accounting  also  could  reveal  the  details 
of  watch  list  matching  measures  under 
the  Secure  Flight  program,  as  well  as 
capabilities  and  vulnerabilities  of  the 
watch  list  matching  process,  the  release 
of  which  could  permit  an  individual  to 
evade  future  detection  and  thereby 
impede  efforts  to  ensure  transportation 
security. 

(ii)  From  subsection  (c)(4)  because 
portions  of  this  system  are  exempt  from 
the  access  and  amendment  provisions  of 
subsection  (d). 

(iii)  From  subsections  (d)(1),  (2),  (3), 
and  (4)  because  these  provisions 
concern  individual  access  to  and 
amendment  of  certain  records  contained 
in  this  system,  including  law 
enforcement  counterterrorism, 
investigatory  and  intelligence  records. 
Compliance  with  these  provisions  could 
alert  the  subject  of  an  investigation  of 
the  fact  and  nature  of  the  investigation, 
and/or  the  investigative  interest  of 
intelligence  or  law  enforcement 
agencies;  compromise  sensitive 
information  related  to  national  security; 
interfere  with  the  overall  law 
enforcement  process  by  leading  to  the 
destruction  of  evidence,  improper 
influencing  of  witnesses,  fabrication  of 
testimony,  and/or  flight  of  the  subject; 
identify  a  confidential  source  or 
disclose  information  which  would 
constitute  an  unwarranted  invasion  of 
another’s  personal  privacy;  reveal  a 
sensitive  investigative  or  intelligence 
technique;  or  constitute  a  potential 
danger  to  the  health  or  safety  of  law 
enforcement  personnel,  confidential 
informants,  and  witnesses.  Amendment 
of  these  records  would  interfere  with 
ongoing  counterterrorism,  law 
enforcement,  or  intelligence 
investigations  and  analysis  activities 
and  impose  an  impossible 
administrative  burden  by  requiring 
investigations,  analyses,  and  reports  to 
be  continuously  reinvestigated  and 
revised. 

(iv)  From  subsection  (e)(1)  because  it 
is  not  always  possible  for  TSA  or  other 


agencies  to  know  in  advance  what 
information  is  both  relevcmt  and 
necessary  for  it  to  complete  an  identity 
comparison  between  aviation 
passengers  or  certain  non-travelers  and 
a  known  or  suspected  terrorist.  In 
addition,  because  TSA  and  other 
agencies  may  not  always  know  what 
information  about  an  encounter  with  a 
known  or  suspected  terrorist  will  be 
relevant  to  law  enforcement  for  the 
purpose  of  conducting  an  operational 
response. 

(v)  From  subsection  (e)(2)  because 
application  of  this  provision  could 
present  a  serious  impediment  to 
Counterterrorism,  law  enforcement,  or 
intelligence  efforts  in  that  it  would  put 
the  subject  of  an  investigation,  study  or 
analysis  on  notice  of  that  fact,  thereby 
permitting  the  subject  to  engage  in 
conduct  desired  to  frustrate  or  impede 
that  activity.  The  nature  of 
counterterrorism,  law  enforcement,  or 
intelligence  investigations  is  such  that 
vital  information  about  an  individual 
frequently  can  be  obtained  only  from 
other  persons  who  are  familiar  with 
such  individual  and  his/her  activitfes. 

In  such  investigations,  it  is  not  feasible 
to  rely  upon  information  furnished  by 
the  individual  concerning  his  own 
activities. 

(vi)  From  subsection  (e)(3),  to  the 
extent  that  this  subsection  is  interpreted 
to  require  TSA  to  provide  notice  to  an 
individual  if  TSA  or  another  agency 
receives  or  collects  information  about 
that  individual  during  an  investigation 
or  from  a  third  party.  Should  the 
subsection  be  so  interpreted,  exemption 
from  this  provision  is  necessary  to  avoid 
impeding  counterterrorism,  law 
enforcement,  or  intelligence  efforts  by 
putting  the  subject  of  an  investigation, 
study  or  analysis  on  notice  of  that  fact, 
thereby  permitting  the  subject  to  engage 
in  conduct  intended  to  frustrate  or 
impede  that  activity. 

(vii)  From  subsections  (e)(4)(G)  and 
(H)  (Agency  Requirements)  and  (f) 
(Agency  Rules),  because  this  system  is 
exempt  from  the  access  provisions  of  5 
U.S.C.  552a(d). 

(viii)  From  subsection  (e)(5)  because 
many  of  the  records  in  this  system 
coming  from  other  system  of  records  are 
derived  from  other  domestic  and  foreign 
agency  record  systems  and  therefore  it 


is  not  possible  for  TSA  to  ensure  their 
compliance  with  this  provision, 
however,  TSA  has  implemented  internal 
quality  assurance  procedures  to  ensure 
that  data  used  in  the  watch  list 
matching  process  is  as  thorough, 
accurate,  and  current  as  possible.  In 
addition,  in  the  collection  of 
information  for  law  enforcement, 
counterterrorism,  and  intelligence 
purposes,  it  is  impossible  to  determine 
in  advance  what  information  is 
accurate,  relevant,  timely,  and  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 
acquire  new  significance  as  further 
investigation  brings  new  details  to  light. 
The  restrictions  imposed  by  (e)(5) 
would  limit  the  ability  of  those 
agencies’  trained  investigators  and 
intelligence  analysts  to  exercise  their 
judgment  in  conducting  investigations 
and  impede  the  development  of 
intelligence  necessary  for  effective  law 
enforcement  and  counterterrorism 
efforts.  However,  TSA  has  implemented 
internal  quality  assurance  procedures  to 
ensure  that  the  data  used  in  the  watch 
list  matching  process  is  as  thorough, 
accurate,  and  current  as  possible. 

(ix)  From  subsection  (e)(8)  because  to 
require  individual  notice  of  disclosure 
of  information  due  to  compulsory  legal 
process  would  pose  an  impossible 
administrative  burden  on  TSA  and  other 
agencies  and  could  alert  the  subjects  of 
counterterrorism,  law  enforcement,  or 
intelligence  investigations  to  the  fact  of 
those  investigations  when  not 
previously  known. 

(x)  Froiii  subsection  (f)  (Agency  Rules) 
because  portions  of  this  system  are 
exempt  from  the  access  and  amendment 
provisions  of  subsection  (d). 

(xi)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  from  other 
specific  subsections  of  the  Privacy  Act. 

Issued  in  Arlington,  Virginia,  on  November 
2,  2007. 

Kip  Hawley, 

Assistant  Secretary,  Transportation  Security 
Administration. 

John  Kropf, 

Deputy  Chief  Privacy  Officer,  Department  of 
Homeland  Security. 

[FR  Doc.  E7-21907  Filed  11-8-07;  8:45  am] 
BILLING  CODE  9110-0S-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

[Docket  No.  TSA-2007-28972] 

RIN  1652-ZA14 

Privacy  Act  of  1974:  System  of 
Records;  Secure  Flight  Records 

AGENCY:  Transportation  Security 
Administration,  DHS. 

ACTION:  Notice  to  alter  an  existing 
system  of  records. 

SUMMARY:  The  Transportation  Security 
Administration  (TSA)  is  altering  and  re¬ 
publishing  the  complete  system  of 
records,  DHS/TSA  019,  under  the 
Privacy  Act  of  1974,  known  as  “Secure 
Flight  Records,”  for  a  passenger 
screening  program  known  as  Secure 
Flight.  TSA  originally  established  this 
system  of  records  and  published  the 
system  of  records  notice  (SORN)  in  the 
Federal  Register  on  August  23,  2007 
(Part  III„72  FR  48392).  TSA  received 
and  considered  public  comments  on  the 
SORN  and  is  altering  the  system  of 
records  to  reflect  the  deletion  of  an 
exemption  previously  claimed  under  5 
U.S.C.  552a(k)(l). 

The  Secure  Flight  program 
implements  a  mandate  .of  the 
Intelligence  Reform  and  Terrorism 
Prevention  Act  of  2004  (IRTPA)  and  is 
consistent  with  TSA’s  authority  under 
the  Aviation  and  Transportation 
Security  Act  (ATSA).  Section  4012(a)(1) 
of  the  IRTPA  requires  TSA  to  assume 
from  air  carriers  the  comparison  of 
passenger  information  for  domestic 
flights  to  the  consolidated  and 
integrated  terrorist  watch  list 
maintained  by  the  Federal  Government. 
Further,  section  4012(a)(2)  of  IRTPA 
similarly  requires  the  DHS  to  compare 
passenger  information  for  international 
flights  to  and  from  the  United  States 
against  the  consolidated  and  integrated 
terrorist  watch  list  before  departure  of 
such  flights.  The  SORN  is  being  altered 
to  reflect  TSA’s  determination  that  the 
system  will  not  contain  classified 
material,  and  TSA  will  not  claim  an 
exemption  under  5  U.S.C.  552a(k)(l). 
DATES:  Effective  upon  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Pietra,  Director,  Privacy  Policy 
and  Compliance,  TSA-36, 
Transportation  Security  Administration, 
601  South  12th  Street,  Arlington,  VA 
22202-4220;  e-mail; 
TSAPrivacy@dhs.gov,  or  Hugo  Teufel 
III,  Chief  Privacy  Officer,  Privacy  Office, 
U.S.  Department  of  Homeland  Security, 
Washington,  DC  20528;  e-mail: 
pia@dhs.gov. 


SUPPLEMENTARY  INFORMATION:  TSA 

previously  established  and  published 
the  SORN  for  this  system  of  records  in 
the  Federal  Register  on  August  23,  2007 
(Part  III,  72  FR  48392),  and  has  received 
and  considered  public  comments.  TSA 
is  modifying  the  “Exemptions  claimed 
for  the  system”  section  of  “Secure  Flight 
Records”  (DHS/TSA  019)  system  of 
records’,  to  reflect  the  agency’s 
determination  that  the  system  will  not 
contain  classified  material,  and  TSA 
will  not  claim  an  exemption  under  5 
U.S.C.  552a(k)(l).  TSA  will  continue  to 
claim  exemptions  for  this  system  of 
records  pursuant  to  (j)(2)  and  (k)(2). 

Availability  of  Notice 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  electronic  Federal 
Docket  Management  System  (FDMS) 

Web  page  at  http://www.regulations.gov, 

(2)  Accessing  the  Government 
Printing  Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.htmI;  or 

(3)  Visiting  TSA’s  Security 
Regulations  Web  page  at  http:// 
www.tsa.gov  and  accessing  the  link  for 
“Research  Center”  at  the  top  of  the  page. 

In  addition,  copies  are  available  by 
writing  or  e-mailing  the  TSA  Privacy 
Office  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Make  sure  to  identify 
the  docket  number  of  this  document. 

Background 

The  Privacy  Act  of  1974  embodies  fair 
information  principles  in  a  statutory 
framework  governing  the  means  by 
which  Federal  agencies  collect, 
maintain,  use,  and  disseminate 
personally  identifiable  information 
contained  in  a  system  of  records.  The 
Privacy  Act  requires  each  agency  to 
publish  in  the  Federal  Register  a 
description  denoting  the  type  and 
character  of  each  system  of  records  that 
the  agency  maintains,  and  the  routine 
uses  of  the  information  contained  in 
each  system  in  order  to  make  agency 
record-keeping  practices  transparent,  to 
notify  individuals  regarding  the  uses  to 
which  individually  identifiable 
information  is  put,  and  to  assist  the 
individual  to  more  easily  find  such  files 
within  the  agency.  This  Federal 
Register  notice  alters  and  re-publishes 
the  complete  system  of  records  known 
as  “Secure  Flight  Records”  (DHS/TSA 
019)  in  support  of  the  Secure  Flight 
program. 

The  Secure  Flight  program  is  based  on 
a  mandate  from  Congress  under  sections 
4012(a)(1)  and  (2)  of  IRTPA  (Pub.  L. 
108-458,  118  Stat.  3638,  Dec.  17,  2004) 
that  TSA  and  DHS  assume  from  aircraft 
operators  the  comparison  of  passenger 
information  to  the  consolidated  and 


integrated  terrorist  watch  list 
maintained  by  the  Federal  Government. 
In  order  to  carry  out  this  mandate,  TSA 
intends  to  begin  implementation  of  the 
Secure  Flight  program.  TSA  also 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  August  23,  2007  (Part  III,  72 
FR  48356),  that  would  require  certain 
U.S.  aircraft  operators  and  foreign  air 
carriers  to  provide  passenger 
information  to  TSA  for  the  purpose  of 
passenger  watch  list  matching  against 
the  No  Fly  and  Selectee  list  components 
of  the  consolidated  and  integrated 
terrorist  watch  list,  known  as  the 
Terrorist  Screening  Database  (TSDB), 
maintained  by  the  Terrorist  Screening 
Center  (TSC).^  Further,  as  recommended 
by  the  9/11  Commission,  TSA  may 
access  the  “larger  set  of  watch  lists 
maintained  by  the  Federal 
Government.”  2  Therefore,  where 
warranted  by  security  considerations, 
TSA  may  use  the  full  TSDB  or  other 
government  databases,  such  as 
intelligence  or  law  enforcement 
databases  (referred  to  as  “watch  list 
matching”).  For  example,  TSA  may 
obtain  intelligence  that  flights  flying  a 
particular  route  may  be  subject  to  an 
increased  security  risk.  Under  this 
circumstance,  TSA  may  decide  to 
compare  passenger  information  on  some 
or  all  of  the  flights  flying  that  route 
against  the  full  TSDB  or  other 
government  database. 

Although  not  required,  aircraft 
operators  may  voluntarily  choose  to 
begin  operational  testing  with  TSA  prior 
to  publication  of  a  final  rule.  In  the 
event  an  aircraft  operator  begins  early 
operational  testing  with  TSA,  the 
records  created  as  part  of  that  testing 
will  be  included  in  this  system  of 
records.  During  early  operational 
testing,  covered  aircraft  operators  may 
provide  watch  list  matching  results 
conducted  by  the  covered  aircraft 
operators  for  both  domestic  and 
international  flights  and  the  passenger 


’  The  TSC  was  established  by  the  Attorney 
General  in  coordination  with  the  Secretary  of  State, 
the  Secretary  of  Homeland  Security,  the  Director  of 
the  Central  Intelligence  Agency,  the  Secretary  of  the 
Treasury,  and  the  Secretary  of  Defense.  The 
Attorney  General,  acting  through  the  Director  of  the 
Federal  Bureau  of  Investigation  (FBI),  established 
the  TSC  in  support  of  Homeland  Security 
Presidential  Directive  6  (HSPD-6),  dated  September 
16,  2003,  which  required  the  Attorney  General  to 
establish  an  organization  to  consolidate  the  Federal 
Government’s  approach  to  terrorism  screening  and 
provide  for  the  appropriate  and  lawful  use  of 
terrorist  information  in  screening  processes.  The 
TSC  meiintains  the  Federal  Government’s 
consolidated  and  integrated  terrorist  watch  list, 
known  as  the  TSDB. 

2  “National  Commission  on  Terrorist  Attacks 
Upon  the  United  States”,  page  393. 
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data  elements  outlined  in  the  Secure 
Flight  NPRM. 

DHS/TSA  019  will  cover  certain 
records  TSA  creates  or  receives  in  the 
course  of  operational  testing  and 
implementation  of  the  Secure  Flight 
program.  Using  commercial  airline 
passenger  information  collected  from 
aircraft  operators  and  foreign  air  carriers 
under  Secme  Flight,  TSA,  in 
coordination  with  the  TSC,  will 
compare  commercial  airline  passenger 
information  described  below  to 
information  about  individuals  on  the  No 
Fly  and  Selectee  list  components  of  the 
TSDB.  In  addition,  in  this  watch  list 
matching  process  ,  TSA  will  refer  to 
information  generated  as  a  result  of  the 
redress  process,  including  information 
about  confirmed,  misidentified  persons 
who  may  previously  have  been 
mistaken  for  individuals  on  one  of  the 
watch  lists.  Owners  or  operators  of 
leased  or  charter  aircraft  over  12,500 
pounds  may  be  permitted  to  request  that 
TSA  screen  their  passengers,  aircraft 
operators,  and  lessor(s)  through  Secure 
Flight. 

Additionally,  TSA  will  apply  this 
screening  process  to  non-traveling 
individuals  who  an  aircraft  or  airport 
operator  seeks  to  authorize  to  enter  an 
airport  sterile  area  ^  past  a  security 
checkpoint  for  another  purpose 
approved  by  TSA,  such  as  to  escort  a 
minor  or  a  passenger  with  disabilities. 

Information  that  is  maintained  in  this 
System  of  Records  may  be  shared  under 
certain  circumstances  to  confirm  watch 
list  matching  determinations.  This 
ordinarily  will  occur  when,  in  an  effort 
to  validate  a  potential  match,  the  Secure 
Flight  program  may  exchange 
information  with  another  Federal,  state, 
or  local  governmental  entity,  such  as 
Federal,  State,  or  local  law  enforcement, 
involved  in  an  operational  or 
informational  process  associated  with 
watch  list  matching.  Likewise, 
information  may  be  shared  with  other 
Federal  agencies  where  those  agencies 
have  information  that  can  be  used  to 
distinguish  the  identity  of  the 
individual  from  that  of  another 
individual  included  on  a  watch  list. 

Additionally,  certain  information  may 
be  shared  with  non-governmental 
entities  where  necessary  for  the  sole 
purpose  of  effectuating  a  watch  list 
match  determination  and  the  issuance 
of  a  boarding  pass  or  gate  pass  printing 
instruction  to  aircraft  and/or  airport 
operators. 

Other  types  of  information  sharing 
that  may  result  from  the  routine  uses 


^“Sterile  area”  is  defined  in  49  CFR  1540.5  and 
generally  means  an  area  of  an  airport  with  access 
limited  to  persons  who  have  undergone  security 
screening  by  TSA. 


discussed  below  in  this  notice  include: 

(1)  Disclosure  to  contractors,  grantees, 
or  other  individuals  who  are  not  DHS 
employees  but  have  an  agency 
relationship  with  DHS  to  accomplish 
DHS  responsibilities:  (2)  sharing  with 
other  Federal,  State,  local,  tribal,  foreign 
or  international  government  agencies 
and  organizations  for  national  security, 
law  enforcement,  immigration,  or 
intelligence  purposes  in  response  to 
potential  or  actual  threats  to 
transportation  or  national  security  and 
as  necessary  to  facilitate  an  operational 
response  to  such  threats;  (3)  sharing 
with  Federal,  State,  local,  tribal,  foreign 
or  international  government  agencies 
and  organizations  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order  regarding  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (4)  sharing  with  the 
National  Archives  and  Records 
Administration  for  proper  handling  of 
government  records;  (5)  sharing  with  the 
U.S.  Department  of  Justice  or  other 
Federal  agency  for  purposes  of 
conducting  litigation  or  administrative 
proceedings  in  which  the  Federal 
government  or  its  employees  are  a  party 
or  has  an  interest;  (6)  sharing  with 
appropriate  agencies,  entities  and 
persons  to  protect  an  individual  who  is 
the  subject  of  the  record  from  the  harm 
of  identity  theft  in  the  case  of  a  data 
breach  affegting  this  system;  and  (7) 
sharing  with  other  governmental 
agencies  or  multi-lateral  governmental 
organizations,  such  as  the  World  Health 
Organization,  to  help  those  agencies 
prevent  exposure  to  a  communicable  or 
quarantinable  disease  or  other 
significant  health  threat,  such  as 
transmissible  tuberculosis,  during 
aviation  travel  and  prevent  further 
transmission  of  such  diseases  as  these 
diseases  may  pose  a  threat  to 
transportation  and  national  security  if 
not  addressed  in  a  rapid  manner. 
Sharing  this  information  pursuant  to 
this  health  routine  use  will  assist  those 
agencies  in  preventing  passengers’ 
exposure  to  communicable  diseases 
during  aviation  travel  and  it  will  help 
those  agencies  rapidly  notify 
individuals  who  may  have  been 
exposed  to  such  diseases.  This  health 
routine  use  may  reduce  or  eliminate 
potential  duplicative  reporting  of 
passenger  information  to  U.S. 
authorities  for  this  purpose,  thereby 
reducing  the  number  of  times  this 
information  must  be  transmitted  to 
proper  authorities. 

In  the  course  of  carrying  out  the 
Secure  Flight  program,  TSA  will  review 
information  from  Federal  Bureau  of 


Investigation  (FBI)  systems  of  records 
and  from  systems  of  records  of  other  law 
enforcement  and  intelligence  agencies  if 
necessary  to  resolve  an  apparent  match 
to  the  consolidated  and  integrated 
terrorist  watch  list.  These  may  include 
classified  and  unclassified 
governmental  terrorist,  law 
enforcement,  and  intelligence  databases, 
including  databases  maintained  by  the 
Department  of  Homeland  Security, 
Department  of  Defense,  National  ^ 

Counterterrorism  Center,  and  FBI. 
Records  from  these  systems  are  exempt 
from  certain  provisions  of  the  Privacy 
Act  because  they  contain  law 
enforcement  investigative  information 
and  intelligence  information.  To  the 
extent  records  in  the  Secure  Flight 
Records  system  are  provided  by  or 
obtained  from  such  other  exempt 
systems  of  records,  TSA  would  rely  on 
the  Privacy  Act  exemptions  claimed  for 
those  systems.  Such  records,  or 
information  may  be  exempt  because 
they  include  law  enforcement  or 
national  security  investigation  records, 
intelligence-related  records,  law 
enforcement  encounter  records,  or 
terrorist  screening  records.  These  could 
come  from  various  DHS  systems,  such 
as  the  Treasury  Enforcement 
Communications  System  (TECS)  or  from 
other  agency  systems.  After  conferring 
with  the  appropriate  component  or 
agency,  TSA  may  waive  applicable 
exemptions  in  appropriate 
circumstances  and  where  it  would  not 
interfere  with  or  adversely  affect  the  law 
enforcement  or  national  security 
purposes  of  the  systems  from  which  the 
information  is  recompiled  or  in  which 
it  is  contained. 

SYSTEM  OF  RECORDS  DHS/TSA  019 

SYSTEM  NAME: 

Secure  Flight  Records. 

SECURITY  classification: 

Unclassified:  Sensitive  Security 
Information. 

SYSTEM  location: 

Records  are  maintained  at  the 
Transportation  Security  Administration, 
601  South  12th  Street,  Arlington,  VA, 
and  at  other  secure  TSA  facilities  in 
Annapolis  Junction,  Maryland  and 
Colorado  Springs,  Colorado.  Records 
also  may  be  maintained  at  the  secured 
facilities  of  contractors  or  other  parties 
that  perform  functions  under  the  Secure 
Flight  program. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  attempt  to  make 
reservations  for  travel  on,  have  traveled 
on,  or  have  reservations  to  travel  on,  a 
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flight  operated  by  a  U.S.  aircraft 
operator  or  a  flight  into,  out  of,  or 
overflying  the  United  States  that  is 
operated  by  a  foreign  air  carrier; 

(b)  Non-traveling  individuals  who 
seek  to  obtain  authorization  from  an 
aircraft  or  airport  operator  to  enter  the 
sterile  area  of  an  airport; 

(c)  For  flights  that  TSA  grants  a 
request  by  the  operators  of  leased  or 
charter  aircraft  over  12,500  pounds  to 
screen  the  individuals  using  Secure 
Flight,  the  following  individuals:  (1) 
individuals  who  seek  to  charter  or  lease 
an  aircraft  over  12,500  pounds  or  who 
are  proposed  to  be  transported  on  or 
operate  such  charter  aircraft;  and  (2) 
owners  and/or  operators  of  such 
chartered  or  leased  aircraft; 

(d)  Known  or  suspected  terrorists 
identified  in  the  TSDB  maintained  by 
the  TSC;  and  individuals  identified  on 
classified  and  unclassified 
governmental  databases  such  as  law 
enforcement,  immigration,  or 
intelligence  databases;  and 

(e)  Individuals  who  have  been 
distinguished  from  individuals  on  a 
watch  list  through  a  redress  process,  or 
other  means. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  containing  passenger  and 
flight  information  (e.g.,  full  name,  date 
of  birth,  gender,  redress  number,  known 
traveler  number,  passport  information, 
and  itinerary),  information  about  non¬ 
traveling  individuals  seeking  access  to 
an  airport  sterile  area  in  order  to  escort 
a  minor  passenger  or  for  another 
purpose  approved  by  TSA,  and 
information  about  passengers  on  or 
individuals  seeking  to  charter  or  lease 
an  aircraft  over  12,500  pounds  if  TSA 
grants  the  aircraft  owner  or  operator 
requests  to  use  Secure  Flight. 

(b)  Records  containing  information 
from  an  individual’s  form  of 
identification  or  a  physical  description 
of  the  individual; 

(c)  Records  obtained  from  the  TSC  of 
known  or  suspected  terrorists  in  the 
TSDB  and  records  regarding  individuals 
identified  on  classified  and  unclassified 
governmental  watch  lists; 

(d)  Records  containing  the  results  of 
comparisons  of  individuals  to  the  TSDB 
and  watch  list  matching  analyses; 

(e)  Records  related  to  communications 
between  or  among  TSA  and  aircraft 
operators,  airport  operators,  owners 
and/or  operators  of  leased  or  charter 
aircraft  over  12,500  pounds,  TSC,  law 
enforcement  agencies,  intelligence 
agencies,  and  agencies  responsible  for 
airspace  safety  or  secufity,  regarding  the 
screening  status  of  passengers  or  non¬ 
traveling  individuals  and  any 


operational  responses  to  individuals 
identified  in  the  TSDB; 

(f)  Records  of  the  redress  process  that 
include  information  on  known 
misidentified  persons,  including  any 
Redress  Number  assigned  to  those 
individuals;  and 

(g)  Records  that  track  the  receipt,  use, 
access,  or  transmission  of  information  as 
part  of  the  Secure  Flight  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

49  U.S.C. 114, 40113,  44901,  44903, 
and  44909. 

PURPOSE(S): 

The  Secure  Flight  Records  system  will 
be  used  to  identify  and  protect  against 
potential  and  actual  threats  to 
transportation  security  and  support  the 
Federal  Government’s  counterterrorism 
efforts  by  assisting  in  the  identification 
of  individuals  who  warrant  further 
scrutiny  prior  to  boarding  an  aircraft  or 
seek  to  enter  a  sterile  area  or  who 
warrant  denial  of  boarding  or  denial  of 
entry  to  a  sterile  area  on  security 
grounds. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

(1)  To  the  TSC  in  order  to:  (a) 
Determine  whether  an  individual  is  a 
positive  identity  match  to  an  individual 
identified  as  a  known  or  suspected 
terrorist  in  the  watch  list;  (b)  allow 
redress  of  passenger  complaints;  (c) 
facilitate  an  operational  response,  if  one 
is  deemed  appropriate,  for  individuals 
who  are  a  positive  identity  match  to  an 
individual  identified  as  a  known  or 
suspected  terrorist  in  the  watch  list;  (d) 
provide  information  and  analysis  about 
terrorist  encounters  and  known  or 
suspected  terrorist  associates  to 
appropriate  domestic  and  foreign 
government  agencies  and  officials  for 
counterterrorism  purposes;  and  (e) 
perform  technical  implementation 
functions  necessary  for  the  Secure 
Flight  program. 

"  (2)  To  contractors,  grantees,  experts, 
consultants,  or  other  like  persons  when 
necessary  to  perform  a  function  or 
service  related  to  the  operation, 
modification,  or  testing  of  the  Secure 
Flight  program  in  compliance  with  the 
Privacy  Act  of  1974  as  amended. 

(3)  To  aircraft  operators,  foreign  air 
carriers,  airport  operators,  and  the 
Department  of  Transportation  to 
communicate  passenger  watch  list 
matching  status  and  facilitate  an 
operational  response,  where 
appropriate,  to  individuals  who  pose  or 
are  suspected  of  posing  a  risk  to 
transportation  or  national  security. 

(4)  To  owners  or  operators  of  leased 
or  charter  aircraft  to  communicate 


passenger  screening  status  and  facilitate 
an  operational  response,  where 
appropriate,  to  an  individual  identified 
in  the  watch  list. 

(5)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  regarding  or  to 
identify  individuals  who  pose  or  under 
reasonable  suspicion  of  posing  a  risk  to 
transportation  or  national  security. 

(6)  To  the  Department  of  Justice  or 
other  Federal  agency  for  purposes  of 
conducting  litigation  or  administrative 
proceedings,  when:  (a)  DHS,  or  (b)  any 
employee  of  DHS  in  his/her  official 
capacity,  or  (c)  any  employee  of  DHS  in 
his/her  individual  capacity  where  the 
Department  of  Justice  (DOJ)  or  DHS  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  or  any  agency  thereof 
is  a  party  to  the  litigation  or  proceeding 
or  has  an  interest  in  such  litigation  or 
proceeding. 

(7)  To  the  National  Archives  and 
Records  Administration  (NARA)  or 
other  Federal  agencies  pursuant  to 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(8)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(9)  To  the  General  Accountability 
Office,  DHS  Office  of  Inspector  General 
or  other  agency,  organization,  or 
individual  for  the  purposes  of 
performing  authorized  audit  or 
oversight  operations  but  only  such 
information  as  is  necessary  and  relevant 
to  such  audit  and  oversight  functions. 

(10)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order  regarding  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation  when  such  disclosure 
is  proper  and  consistent  with  the 
performance  of  the  official  duties  of  the 
person  making  the  disclosure, 

(11)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreements  when  such 
disclosure  is  proper  and  consistent  with 
the  performance  of  the  official  duties  of 
the  person  making  the  disclosure. 

(12)  To  appropriate  agencies,  entities, 
and  persons  when  (a)  TSA  suspects  or 
has  confirmed  that  the  security  or 
confidentiality  of  information  in  the 
system  of  records  has  been 
compromised;  (b)  TSA  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  compromise  there  is  a  risk  of 
harm  to  economic  or  property  interests, , 
identity  theft  or  fraud,  or  harm  to  the 
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security  or  integrity  of  this  system  or 
other  systems  or  programs  (whether 
maintained  hy  TSA  or  another  agency  or 
entity)  that  rely  upon  the  compromised 
information:  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  TSA’s  efforts  to 
respond  to  the  suspected  or  confirmed 
compromise  and  prevent,  minimize,  or 
remedy  such  harm. 

(13)  To  appropriate  Federal,  State, 
local,  tribal,  or  foreign  governmental 
agencies  or  multilateral  governmental 
organizations,  including  the  World 
Health  Organization,  for  purposes  of 
assisting  such  agencies  or  organizations 
in  preventing  exposure  to  or 
transmission  of  communicable  or 
quarantinable  disease  or  for  combating 
other  significant  public  health  threats; 
appropriate  notice  will  be  provided  of 
any  identified  health  threat  or  risk.  [0] 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  routine  use  twelve  (12), 
TSA  may  disclose  information  to  a 
consumer  reporting  agency  in  relation  to 
a  breach  or  compromise  of  information. 
TSA  may  need  to  share  information  ^ 
with  a  credit  reporting  agency  in  order 
to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  any  resulting 
harm,  such  as  identity  theft.  Such 
sharing  would  be  limited  to  the 
purposes  outlined  in  routine  use  (12). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  at  the 
Transportation  Security  Administration, 
601  South  12th  Street,  Arlington,  VA, 
and  at  other  secure  TSA  facilities  in 
Annapolis  Junction,  Maryland  and 
Colorado  Springs,  Colorado.  Records 
also  may  be  maintained  at  the  secured 
facilities  of  contractors  or  other  parties 
that  perform  functions  under  the  Secure 
Flight  program.  The  records  are  stored 
on  magnetic  disc,  tape,  digital  media, 
and  CD-ROM,  and  may  also  be  retained 
in  hard  copy  format  in  secure  file 
folders  or  safes. 

RETRIEVABILITY: 

Data  are  retrievable  by  the 
individual’s  name  or  other  identifier,  as 
well  as  non-identifying  information 
such  as  itinerary. 

SAFEGUARDS: 

All  records  are  protected  from 
unauthorized  access  through 
appropriate  administrative,  physical, 
and  technical  safeguards.  The  system  is 


also  protected  through  a  multi-layer 
security  approach.  The  protective 
strategies  are  physical,  technical, 
administrative  and  environmental  in 
nature  and  provide  role-based  access 
control  to  sensitive  data,  physical  access 
control  to  DHS  facilities,  confidentiality 
of  communications,  including 
encryption,  authentication  of  sending 
parties,  compartmentalizing  databases; 
auditing  software  and  personnel 
screening  to  ensure  that  all  personnel 
with  access  to  data  are  screened  through 
background  investigations 
commensurate  with  the  level  of  access 
required  to  perform  their  duties. 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  rules  and  policies,  including 
any  applicable  TSA  and  DHS  automated 
systems  security  and  access  policies. 

The  system  will  be  in  compliance  with 
Office  of  Management  and  Budget 
(OMB)  and  National  Institute  of 
Standards  and  Technology  (NIST) 
guidance.  Access  to  the  computer 
system  containing  the  records  in  this 
system  of  records  is  limited  to  those 
individuals  who  require  it  to  perform 
their  official  duties.  The  computer 
system  also  maintains  a  real-time  audit 
of  individuals  who  access  the  system. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  will  be 
retained  in  accordance  with  a  schedule 
to  be  submitted  for  approval  by  NARA 
and  other  government-wide  records 
schedules,  as  applicable.  TSA  is  seeking 
to  have  records  relating  to  individuals 
cleared  through  the  automated  matching 
process  destroyed  within  7  days  after 
completion  of  the  last  leg  of  their 
directional  travel  itinerary.  The  Secure 
Flight  program  seeks  to  retain  records 
reflecting  watch  list  matching  analysis 
and  results  for  individuals  who  initially 
appear  to  be  a  match  for  7  years  after  the 
completion  of  the  individual’s 
directional  travel  itinercuy.  Records 
associated  with  an  individual  who  is 
determined  to  be  a  confirmed  match 
will,  consistent  with  established  TSA 
practice,  be  retained  for  99  years  after 
the  date  of  match  confirmation.  This 
retention  period  is  consistent  with 
TSC’s  NARA-approved  record  retention 
schedule  for  TSDB  records. 

Records  reflecting  watch  list  matching 
analysis  (i.e.,  match  or  non-match)  for 
any  individual  who  is  confirmed  to  be 
a  match  may  also  be  retained  in  DHS/ 
TSA  Oil,  Transportation  Security 
Intelligence  Service  Operations  Files  (69 
FR  71835,  Dec.  10,  2004). 

Records  associated  with  known 
misidentified  persons,  as  well  as  the 
watch  list  and  other  government 
databases  will  be  retained  in  accordance 


with  the  retention  periods  for  the 
originating  systems. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Donald  Hubicki,  Director,  Secure 
Flight  Program  Operations, 
Transportation  Security  Administration 
(TSA),  TSA-19,  601  South  12th  Street, 
Arlington,  VA  22202. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  FOIA  and  Privacy  Act  Office, 
Transportation  Security  Administration 
(TSA),  TSA-20,  601  South  12th  Street, 
Arlington,  VA  22202. 

RECORDS  ACCESS  PROCEDURES: 

Requests  for  records  access  must  be  in 
writing  and  should  be  addressed  to 
FOIA  and  Privacy  Act  Office, 
Transportation  Security  Administration 
(TSA),  TSA-20,  601  South  12th  Street, 
Arlington,  VA  22202.  Requests  should 
conform  to  the  requirements  of  6  CFR 
part  5,  Subpart  B,  which  provides  the 
rules  for  requesting  access  to  Privacy 
Act  records  maintained  by  DHS.  The 
envelope  and  letter  should  be  clearly 
marked  “Privacy  Act  Access  Request.” 
The  request  should  include  a  general 
description  of  the  records  sought  and 
must  include  the  requester’s  full  name, 
current  address,  and  date  and  place  of 
birth.  The  request  must  be  signed  and 
either  notarized  or  submitted  under 
penalty  of  perjury.  Some  information 
may  be  exempt  from  access  provisions. 
An  individual  who  is  the  subject  of  a 
record  in  this  system  may  access  those 
records  that  are  not  exempt  from 
disclosure.  A  determination  whether  a 
record  may  be  accessed  will  be  made  at 
the  time  a  request  is  received. 

If  individuals  are  uncertain  what 
agency  handles  the  information,  they 
may  seek  redress  through  the  DHS 
Traveler  Redress  Program  (“TRIP”)  (See 
72  FR  2294,  January  18,  2007). 
Individuals  who  believe  they  have  been 
improperly  denied  entry,  refused 
boarding  for  transportation,  or  identified 
for  additional  screening  by  CBP  may 
submit  a  redress  request  through  the 
TRIP.  TRIP  is  a  single  point  of  contact 
for  individuals  who  have  inquiries  or 
seek  resolution  regarding  difficulties 
they  experienced  during  their  travel 
screening  at  transportation  hubs — like 
airports  and  train  stations  or  crossing 
U.S.  borders.  Through  TRIP,  a  traveler 
can  correct  erroneous  data  stored  in 
Secvue  Flight  and  other  data  stored  in 
other  DHS  databases  through  one 
application.  Additionally,  for  further 
information  on  the  Secure  Flight 
Program  and  the  redress  options  please 
see  the  accompanying  Privacy  Impact 
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Assessment  for  Secure  Flight  published 
on  the  DHS  Web  site  at  http:// 
www.dhs.gov/privacy  in  this  edition  of 
the  Federal  Register  and  at  DHS.GOV. 
Redress  requests  should  be  sent  to:  DHS 
Traveler  Redress  Inquiry  Program 
(TRIP),  TSA-901,  601  South  12th  Street, 
Arlington,  VA  22202-4220,  or  online  at 
h  ttp  ://www.  dhs.gov/trip. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  “Notification  Procedure”  and 
“Record  Access  Procedure”  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
is  obtained  from  U.S.  aircraft  operators, 
foreign  air  carriers,  the  owners  and 
operators  of  leased  or  charter  aircraft 
over  12,500  pounds  who  request  TSA 
screening,  the  TSC,  TSA  employees. 


airport  operators.  Federal,  State,  local, 
international  and  other  governmental 
law  enforcement ,  intelligence, 
immigration,  and  counterterrorism 
agencies,  other  Federal  agencies 
responsible  for  airspace  safety  or 
security,  and  the  individuals  to  whom 
the  records  in  the  system  pertain. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

No  exemption  will  be  asserted  with 
respect  to  identifying  information  or 
flight  information  obtained  from 
passengers  and  aircraft  owners  or 
operators. 

This  system,  however,  may  contain 
records  or  information  recompiled  from 
or  created  from  information  contained 
in  other  systems  of  records,  which  are 
exempt  from  certain  provisions  of  the 
Privacy  Act.  For  these  records  or 


information  only,  in  accordance  with  5 
U.S.C.  552a(j)(2)  and  (k){2),  TSA  claims 
the  following  exemptions  for  these 
records  or  information  from  subsections 
(c)(3)  and  (4):  (d)(1),  (2),  (3),  and  (4); 
(e)(1),  (2),  (3),  {4)(G)  through  (I),  (5),  and 
(8):  (f);  and  (g)  of  the  Privacy  Act  of 
1974,  as  amended,  as  necessary  and 
appropriate  to  protect  such  information. 
Certain  portions  or  all  of  these  records 
may  be  exempt  from  disclosure 
pursuant  to  these  exemptions. 

Issued  in  Arlington,  Virginia,  on  November 
2,  2007. 

John  Kropf, 

Deputy  Chief  Privacy  Officer,  Department  of 
Homeland  Security. 

[FR  Doc.  E7-21908  Filed  11-8-07;  8:45  am] 
BILUNG  CODE  9110-05-P 


Friday, 

November  9,  2007 


Part  IV 

Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 

Currency 

12  CFR  Part  4l 

Federal  Reserve  System 

12  CFR  Part  222 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Parts  334  and  364 

Department  of  the  Treasury 

Office  of  Thrift  Supervision 
12  CFR  Part  571 

National  Credit  Union 
Administration 

12  CFR  Part  717 

Federal  Trade  Commission 

16  CFR  Part  681 

Identity  Theft  Red  Flags  and  Address 
Discrepancies  Under  the  Fair  and 
Accurate  Credit  Transactions  Act  of  2003; 
Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Part  41 
[Docket  ID  OCC-2007-0017] 

RIN  1557-AC87 

FEDERAL  RESERVE  SYSTEM 

12CFR  Part  222 
[Docket  No.  R-1255] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  334  and  364 
RIN  3064-AD00 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  571 

[Docket  No.  OTS-2007-0019] 

RIN  1550-AC04 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  717 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  681 
RIN  3084-AA94 

Identity  Theft  Red  Flags  and  Address 
Discrepancies  Under  the  Fair  and 
Accurate  Credit  Transactions  Act  of 
2003 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  Office  of 
Thrift  Supervision,  Treasury  (OTS); 
National  Credit  Union  Administration 
(NCUA);  and  Federal  Trade  Commission 
(FTC  or  Commission). 

ACTION:  Joint  final  rules  and  guidelines. 

SUMMARY:  The  OCC,  Board,  FDIC,  OTS, 
NCUA  and  FTC  (the  Agencies)  are 
jointly  issuing  final  rules  and  guidelines 
implementing  section  114  of  the  Fair 
cmd  Accurate  Credit  Transactions  Act  of 
2003  (FACT  Act)  and  final  rules 
implementing  section  315  of  the  FACT 
Act.  The  rules  implementing  section 
114  require  each  financial  institution  or 
creditor  to  develop  and  implement  a 
written  Identity  Theft  Prevention 
Program  (Program)  to  detect,  prevent. 


and  mitigate  identity  theft  in  connection 
with  the  opening  of  certain  accounts  or 
certain  existing  accounts.  In  addition, 
the  Agencies  are  issuing  guidelines  to 
assist  financial  institutions  and 
creditors  in  the  formulation  and 
maintenance  of  a  Program  that  satisfies 
the  requirements  of  the  rules.  The  rules 
implementing  section  114  also  require 
credit  and  debit  card  issuers  to  assess 
the  validity  of  notifications  of  changes 
of  address  under  certain  circumstances. 
Additionally,  the  Agencies  are  issuing 
joint  rules  under  section  315  that 
provide  guidance  regarding  reasonable 
policies  and  procedures  that  a  user  of 
consumer  reports  must  employ  when  a 
consumer  reporting  agency  sends  the 
user  a  notice  of  address  discrepancy. 

DATES:  The  joint  final  rules  and 
guidelines  are  effective  January  1,  2008. 
The  mandatory  compliance  date  for  this 
rule  is  November  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Amy  Friend,  Assistant  Chief 
Counsel,  (202)  874-5200;  Deborah  Katz, 
Senior  Counsel,  or  Andra  Shuster, 
Special  Counsel,  Legislative  and 
Regulator}'  Activities  Division,  (202) 
874-5090;  Paul  Utterback,  Compliance 
Specialist,  Compliance  Department, 
(202)  874-5461;  or  Aida  Plaza  Carter, 
Director,  Bank  Information  Technology, 
(202)  874-4740,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  David  A.  Stein  or  Ky  Tran- 
Trong,  Counsels,  or  Amy  Burke, 
Attorney,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3667; 
Kara  L.  Handzlik,  Attorney,  Legal 
Division,  (202)  452-3852;  or  John 
Gibbons,  Supervisory  Financial  Analyst, 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-6409,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551. 

FDIC:  Jeffrey  M.  Kopchik,  Senior 
Policy  Analyst,  (202)  898-3872,  or 
David  P.  Lafleur,  Policy  Analyst,  (202) 
898-6569,  Division  of  Supervision  and 
Consumer  Protection;  Richard  M. 
Schwartz,  Counsel,  (202)  898-7424,  or 
Richard  B.  Foley,  Counsel,  (202)  898- 
3784,  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

OTS:  Ekita  Mitchell,  Consumer 
Regulations  Analyst,  Compliance  and 
Consumer  Protection,  (202)  906-6451; 
Kathleen  M.  McNulty,  Technology 
Program  Manager,  Information 
Technology  Risk  Management,  (202) 
906-6322;  or  Richard  Bennett,  Senior 
Compliance  Counsel,  Regulations  and 
Legislation  Division,  (202)  906-7409, 


Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

NCUA:  Regina  M.  Metz,  Staff 
Attorney,  Office  of  General  Counsel, 
(703)  518-6540,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

FTC:  Naomi  B.  Lefkovitz,  Attorney,  or 
Pavneet  Singh,  Attorney,  Division  of 
Privacy  and  Identity  Protection,  Bureau 
of  Consumer  Protection,  (202)  326- 
2252,  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  President  signed  the  FACT  Act 
into  law  on  December  4,  2003. ^  The 
FACT  Act  added  several  new  provisions 
to  the  Fair  Credit  Reporting  Act  of  1970 
(FCRA),  15  U.S.C.  1681  et  seq.  Section 
114  of  the  FACT  Act,  15  U.S.C. 

168lm(e),  amends  section  615  of  the 
FCRA,  and  directs  the  Agencies  to  issue 
joint  regulations  and  guidelines 
regarding  the  detection,  prevention,  and 
mitigation  of  identity  theft,  including 
special  regulations  requiring  debit  and 
credit  card  issuers  to  validate 
notifications  of  changes  of  address 
under  certain  circumstances.^  Section 
315  of  the  FACT  Act,  15  U.S.C. 

1681c(h),  adds  a  new  section  605(h)(2) 
to  the  FCRA  requiring  the  Agencies  to 
issue  joint  regulations  that  provide 
guidance  regarding  reasonable  policies 
and  procedures  that  a  user  of  a 
consumer  report  should  employ  when 
the  user  receives  a  notice  of  address 
discrepancy. 

On  July  18,  2006,  the  Agencies 
published  a  joint  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (71  FR  40786)  proposing  rules 
and  guidelines  to  implement  section 
114  and  proposing  rules  to  implement 
section  315  of  the  FACT  Act.  The  public 
comment  period  closed  on  September 
18,  2006.  The  Agencies  collectively 
received  a  total  of  129  comments  in 
response  to  the  NPRM,  although  many 
commenters  sent  copies  of  the  same 
letter  to  each  of  the  Agencies.  The 
comments  included  63  from  financial 
institutions,  12  from  financial 
institution  holding  companies,  23  from 
financial  institution  trade  associations, 
12  from  individuals,  nine  from  other 
trade  associations,  five  from  other 
business  entities,  three  from  consumer 


’Pub.  L.  108-159. 

2  .Section  111  of  the  FACT  Act  defines  “identity 
theft”  as  “a  fi'aud  committed  using  the  identifying 
information  of  another  person,  subject  to  such 
further  definition  as  the  [Federal  Trade] 
Commission  may  prescribe,  by  regulation.”  15 
U.S.C.  1681a(q}(3). 
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groups,^  one  from  a  member  of 
Congress,  and  one  from  the  United 
States  Small  Business  Administration 
(SBA). 

II.  Section  114  of  the  FACT  Act 

A.  Red  Flag  Regulations  and  Guidelines 

1.  Background 

Section  114  of  the  FACT  Act  requires 
the  Agencies  to  jointly  issue  guidelines 
for  financial  institutions  and  creditors 
regarding  identity  theft  with  respect  to 
their  account  holders  and  customers. 
Section  114  also  directs  the  Agencies  to 
prescribe  joint  regulations  requiring 
each  financial  institution  and  creditor  to 
establish  reasonable  policies  and 
procedures  for  implementing  the 
guidelines,  to  identify  possible  risks  to 
account  holders  or  customers  or  to  the 
safety  and  soundness  of  the  institution 
or  “customer.”'* 

In  developing  the  guidelines,  the 
Agencies  must  identify  patterns, 
practices,  and  specific  forms  of  activity 
that  indicate  the  possible  existence  of 
identity  theft.  The  guidelines  must  be 
updated  as  often  as  necessary,  and 
cannot  be  inconsistent  with  the  policies 
and  procedures  issued  under  section 
326  of  the  USA  PATRIOT  Act,^  31 
U.S.C.  5318(1),  that  require  verification 
of  the  identity  of  persons  opening  new 
accounts.  The  Agencies  also  must 
consider  including  reasonable 
guidelines  that  would  apply  when  a 
transaction  occurs  in  connection  with  a 
consumer’s  credit  or  deposit  account 
that  has  been  inactive  for  two  years. 
These  guidelines  would  provide  that  in 
such  circumstances,  a  financial 
institution  or  creditor  “shall  follow 
reasonable  policies  and  procedures”  for 
notifying  the  consumer,  “in  a  manner 
reasonably  designed  to  reduce  the 
likelihood  of  identity  theft.” 

2.  Overview  of  Proposal  and  Comments 
Received 

The  Agencies  proposed  to  implement 
section  114  through  regulations 
requiring  each  financial  institution  and 
creditor  to  implement  a  written  Program 
to  detect,  prevent  and  mitigate  identity 
theft  in  connection  with  the  opening  of 
an  account  or  any  existing  account.  The 
Agencies  also  proposed  guidelines  that 
identified  31  patterns,  practices,  and 
specific  forms  of  activity  that  indicate  a 
possible  risk  of  identity  theft.  The 
proposed  regulations  required  each 
financial  institution  and  creditor  to 
incorporate  into  its  Program  relevant 


^  One  of  these  letters  represented  the  comments 
of  five  consumer  groups. 

■*  Use  of  the  term  “customer,”  here,  appears  to  be 
a  drafting  error  and  likely  should  read  “creditor.” 

5  Pub.  L.  107-56. 


indicators  of  a  possible  risk  of  identity 
theft  (Red  Flags),  including  indicators 
from  among  those  listed  in  the 
guidelines.  To  promote  flexibility  and 
responsiveness  to  the  changing  nature  of 
identity  theft,  the  proposed  rules  also 
stated  that  covered  entities  would  need 
to  include  in  their  Programs  relevant 
Red  Flags  from  applicable  supervisory 
guidance,  their  own  experiences,  and 
methods  that  the  entity  had  identified 
that  reflect  changes  in  identity  theft 
risks. 

The  Agencies  invited  comment  on  all 
aspects  of  the  proposed  regulations  and 
guidelines  implementing  section  114, 
and  specifically  requested  comment  on 
whether  the  elements  described  in 
section  114  had  been  properly  allocated 
between  the  proposed  regulations  and 
the  proposed  guidelines. 

Consumer  groups  maintained  that  the 
proposed  regulations  provided  too 
much  discretion  to  financial  institutions 
and  creditors  to  decide  which  accounts 
and  Red  Flags  to  include  in  their 
Programs  and  how  to  respond  to  those 
Red  Flags.  These  commenters  stated  that 
the  flexible  and  risk-based  approach 
taken  in  the  proposed  rulemaking 
would  permit  “business  as  usual.” 

Some  small  financial  institutions  also 
expressed  concern  about  the  flexibility 
afforded  by  the  proposal.  These 
commenters  stated  that  they  preferred  to 
have  clearer,  more  structured  guidance 
describing  exactly  how  to  develop  and 
implement  a  Program  and  what  they 
would  need  to  do  to  achieve 
compliance. 

Most  commenters,  however,  including 
many  financial  institutions  and 
creditors,  asserted  that  the  proposal  was 
overly  prescriptive,  contained 
requirements  beyond  those  mandated  in 
the  FACT  Act,  would  be  costly  and 
burdensome  to  implement,  and  would 
complicate  the  existing  efforts  of 
financial  institutions  and  creditors  to 
detect  and  prevent  identity  theft.  Some 
industry  commenters  asserted  that  the 
rulemaking  was  unnecessary  because 
large  businesses,  such  as  banks  and 
telecommunications  companies,  already 
are  motivated  to  prevent  identity  theft 
and  other  forms  of  fraud  in  order  to 
limit  their  own  financial  losses. 
Financial  institution  commenters 
maintained  that  they  are  already  doing 
most  of  what  would  be  required  by  the 
proposal  as  a  result  of  having  to  comply 
with  the  customer  identification 
program  (CIP)  regulations  implementing 
section  326  of  the  USA  PATRIOT  Act® 
and  other  existing  requirements.  These 


®See,  e.g.,  31  CFR  103.121  (applicable  to  banks, 
thrifts  and  credit  unions  and  certain  non-federally 
regulated  banks). 


commenters  suggested  that  the 
regulations  and  guidelines  tafke  the  form 
of  broad  objectives  modeled  on  the 
objectives  set  forth  in  the  “Interagency 
Guidelines  Establishing  Information 
Security  Standards”  (Information 
Security  Standards).*'  A  few  financial 
institution  commenters  asserted  that  the 
primary  cause  of  identity  theft  is  the 
lack  of  care  on  the  part  of  the  consumer. 
They  stated  that  consumers  should  be 
held  responsible  for  protecting  their 
own  identifying  information. 

The  Agencies  have  modified  the 
proposed  rules  and  guidelines  in  light  of 
the  comments  received.  An  overview  of 
the  final  rules,  guidelines,  and 
supplement,  a  discussion  of  the 
comments,  and  the  specific  manner  in 
which  the  proposed  rules  and 
guidelines  have  been  modified,  follows. 

3.  Overview  of  final  rules  and 
guidelines 

The  Agencies  are  issuing  final  rules 
and  guidelines  that  provide  both 
flexibility  and  more  guidance  to 
financial  institutions  and  creditors.  The 
final  rules  also  require  the  Program  to 
address  accounts  where  identity  theft  is 
most  likely  to  occur.  The  final  rules 
describe  which  financial  institutions 
and  creditors  are  required  to  have  a 
Program,  the  objectives  of  the  Program, 
the  elements  that  the  Program  must 
contain,  and  how  the  Program  must  be 
administered. 

Under  the  final  rules,  only  those 
financial  institutions  and  creditors  that 
offer  or  maintain  “covered  accounts” 
must  develop  and  implement  a  written 
Program.  A  covered  account  is  (1)  an 
account  primarily  for  personal,  family, 
or  household  purposes,  that  involves  or 
is  designed  to  permit  multiple  payments 
or  transactions,  or  (2)  any  other  account 
for  which  there  is  a  reasonably 
foreseeable  risk  to  customers  or  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft.  Each  financial  institution  and 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  a 
“covered  account.” 

The  final  regulations  provide  that  the 
Program  must  be  designed  to  detect, 
prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a 
covered  account  or  any  existing  covered 
account.  In  addition,  the  Program  must 
be  tailored  to  the  entity’s  size, 
complexity  and  nature  of  its  operations. 


^12  CFR  part  30,  app.  B  (national  banks);  12  CFR 
part  208,  app.  D-2  and  part  225,  app.  F  (state 
member  banks  and  holding  companies);  12  CFR 
part  364,  app.  B  (state  non-member  banks);  12  CFR 
part  570,  app.  B  (savings  associations);  12  CFR  part 
748,  App.  A  (credit  unions). 
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The  final  regulations  list  the  four 
basic  elements  that  must  be  included  in 
the  Program  of  a  financial  institution  or 
creditor.  The  Program  must  contain 
“reasonable  policies  and  procedures” 
to: 

•  Identify  relevant  Red  Flags  for 
covered  accounts  and  incorporate  those 
Red  Flags  into  the  Progreun; 

•  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program; 

•  Respond  appropriately  to  any  Red 
Flags  that  are  detected  to  prevent  and 
mitigate  identity  theft;  and 

•  Ensure  the  Program  is  updated 
periodically,  to  reflect  changes  in  risks 
to  customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft. 

The  regulations  also  enumerate 
certain  steps  that  financial  institutions 
and  creditors  must  take  to  administer 
the  Program.  These  steps  include 
obtaining  approval  of  the  initial  written 
Program  by  the  board  of  directors  or  a 
committee  of  the  board,  ensuring 
oversight  of  the  development, 
implementation  and  administration  of 
the  Program,  training  staff,  and 
overseeing  service  provider, 
arrangements. 

In  order  to  provide  financial 
institutions  and  creditors  with  more 
flexibility  in  developing  a  Program,  the 
Agencies  have  moved  certain  detail 
formerly  contained  in  the  proposed 
regulations  to  the  guidelines  located  in 
Appendix  J.  This  detailed  guidance 
should  assist  financial  institutions  and 
creditors  in  the  formulation  and 
maintenance  of  a  Program  that  satisfies 
the  requirements  of  the  regulations  to 
detect,  prevent,  and  mitigate  identity 
theft.  Each  financial  institution  or 
creditor  that  is  required  to  implement  a 
Program  must  consider  the  guidelines 
and  include  in  its  Program  those 
guidelines  that  are  appropriate.  The 
guidelines  provide  policies  and 
procedures  for  use  by  institutions  and 
creditors,  where  appropriate,  to  satisfy 
the  requirements  of  the  final  rules, 
including  the  four  elements  listed 
above.  While  an  institution  or  creditor 
may  determine  that  particular 
guidelines  are  not  appropriate  to 
incorporate  into  its  Program,  the 
Program  must  nonetheless  contain 
reasonable  policies  and  procedures  to 
meet  the  specific  requirements  of  the 
final  rules.  The  illustrative  examples  of 
Red  Flags  formerly  in  Appendix  J  are 
now  listed  in  a  supplement  to  the 
guidelines. 


4.  Section-by-Section  Analysis  ® 

Section _ .90(a)  Purpose  and  Scope 

Proposed  § _ .90(a)  described  the 

statutory  authority  for  the  proposed 
regulations,  neunely,  section  114  of  the 
FACT  Act.  It  also  defined  the  scope  of 
this  section;  each  of  the  Agencies 
proposed  tailoring  this  paragraph  to 
describe  those  entities  to  which  this 
section  would  apply.  The  Agencies 
received  no  comments  on  this  section, 
and  it  is  adopted  as  proposed. 

Section _ .90(b)  Definitions 

Proposed  § _ .90(b)  contained 

definitions  of  various  terms  that  applied 
to  the  proposed  rules  and  guidelines. 

While  § _ .90(b)  of  the  final  rules 

continues  to  describe  the  definitions 
applicable  to  the  final  rules  and 
guidelines,  changes  have  been  made  to 
address  the  comments,  as  follows. 

Section _ .90(b)(1)  Account.  The 

Agencies  proposed  using  the  term 
“account”  to  describe  the  relationships 
covered  by  section  114  that  an  account 
holder  or  customer  may  have  with  a 
financial  institution  or  creditor.^  The 
proposed  definition  of  “account”  was  “a 
continuing  relationship  established  to 
provide  a  financial  product  or  service 
that  a  financial  holding  company  could 
offer  by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4(k)  of 
the  Bank  Holding  Company  Act,  12 
U.S.C.  1843(k).”  The  definition  also 
gave  examples  of  types  of  “accounts.” 

Some  commenters  stated  that  the 
regulations  do  not  need  a  definition  of 
“account”  to  give  effect  to  their  terms. 
Some  commenters  maintained  that  a 
new  definition  for  “account”  would  be 
confusing  as  this  term  is  already  defined 
inconsistently  in  several  regulations  and 
in  section  615(e)  of  the  FCRA.  These 
commenters  recommended  that  the 


»The  OCC,  Board.  FDIC,  OTS  and  NCUA  are 
placing  the  regulations  and  guidelines 
implementing  section  114  in  the  part  of  their 
regulations  that  implement  the  FCRA — 12  CFR 
parts  41,  222,  334,  571,  and  717,  respectively.  In 
addition,  the  FDIC  cross-references  the  regulations 
and  guidelines  in  12  CFR  part  364.  For  ease  of 
reference,  the  discussion  in  this  preamble  uses  the 
shared  numerical  suffix  of  each  of  these  agency’s 
regulations.  The  FTC  also  is  placing  the  final 
regulations  and  guidelines  in  the  part  of  its 
regulations  implementing  the  FCRA,  specifically  16 
CFR  part  681.  However,  the  FTC  uses  different 
numerical  suffixes  that  equate  to  the  numerical 
suffixes  discussed  in  the  preamble  as  follows; 
preamble  suffix  .82  =  FTC  suffix  .1,  preamble  suffix 
.90  =  FTC  suffix  .2,  and  preamble  suffix  .91  =  FTC 
suffix  .3.  In  addition.  Appendix  J  referenced  in  the 
preamble  is  the  FTC’s  Appendix  A. 

®The  Agencies  acknowledged  that  section  114 
does  not  use  the  term  “account”  and,  in  other 
contexts,  the  FCRA  defines  the  term  “account” 
narrowly  to  describe  certain  consumer  deposit  or 
asset  accounts.  See  15  U.S.C.  1681a(r)(4). 


Agencies  use  the  term  “continuing 
relationship”  instead,  and  define  this 
phrase  in  a  manner  consistent  with  the 
Agencies”  privacy  rules 
implementing  Title  V  of  the  Gramm- 
Leach-Bliley  Act  (GLBA),  15  U.S.C. 
6801.^^  These  commenters  urged  that 
the  definition  of  “account”  not  be 
expanded  to  include  relationships  that 
are  not  “continuing.”  They  stated  that  it 
would  be  very  burdensome  to  gather 
and  maintain  information  on  non¬ 
customers  for  one-time  transactions. 
Other  commenters  suggested  defining 
the  term  “account”  in  a  manner 
consistent  with  the  GIF  rules. 

Many  commenters  stated  that  defining 
“account”  to  cover  botli  consumer  and 
business  accounts  was  too  broad, 
exceeded  the  scope  of  the  FACT  Act, 
and  would  make  the  regulation  too 
burdensome.  These  commenters 
recommended  limiting  the  scope  of  the 
regulations  and  guidelines  to  cover  only 
consumer  financial  services,  specifically 
accounts  established  for  personal, 
family  and  household  purposes,  because 
these  types  of  accounts  typically  are 
targets  of  identity  theft.  They  asserted 
that  identity  theft  has  not  historically 
been  common  in  connection  with 
business  or  commercial  accounts. 

Consumer  groups  maintained  that  the 
proposed  definition  of  “account”  was 
too  narrow.  They  explained  that  because 
the  proposed  definition  was  tied  to 
financial  products  and  services  that  can 
be  offered  under  the  Bank  Holding 
Company  Act,  it  inappropriately 
excluded  certain  transactions  involving 
creditors  that  are  not  financial 
institutions  that  should  be  covered  by 
the  regulations.  Some  of  these 
commenters  recommended  that  the 
definition  of  “account”  include  any 
relationship  with  a  financial  institution 
or  creditor  in  which  funds  could  be 
intercepted  or  credit  could  be  extended, 
as  well  as  any  other  transaction  which 
could  obligate  an  individual  or  other 
covered  entity,  including  transactions 
that  do  not  result  in  a  continuing 
relationship.  Others  suggested  that  there 
should  be  no  flexibility  to  exclude  any 
account  that  is  held  by  an  individual  or 
which  generates  information  about 
individuals  that  reflects  on  their 
financial  or  credit  reputations. 

The  Agencies  have  modified  the 
definition  of  “account”  to  address  these 
comments.  First,  the  final  rules  now 
♦apply  to  “covered  accounts,”  a  term  that 
the  Agencies  have  added  to  the 
definition  section  to  eliminate 


'"See  12  CFR  40  (OCC);  12  CFR  216  (Board);  12 
CFR  332  (FDIC);  12  CFR  573  (OTS);  12  CFR  716 
(NCUA);  and  16  CFR  313  (FTC). 

"Pub.  L.  106-102. 
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confusion  between  these  rules  and  other 
rules  that  apply  to  an  “account.”  The 
Agencies  have  retained  a  definition  of 
“account”  simply  to  clarify  and  provide 
context  for  the  definition  of  “covered 
account.” 

Section  114  provides  broad  discretion 
to  the  Agencies  to  prescribe  regulations 
and  guidelines  to  address  identity  theft. 
The  terminology  in  section  114  is  not 
confined  to  “consumer”  accounts. 

While  identity  theft  primarily  has  been 
directed  at  consumers,  the  Agencies  are 
aware  that  small  businesses  also  have 
been  targets  of  identity  theft.  Over  time, 
identity  theft  could  expand  to  affect 
other  types  of  accounts.  Thus,  the 
definition  of  “account”  in  §  .90(b)(1) 
of  the  final  rules  continues  to  cover  any 
relationship  to  obtain  a  product  or 
service  that  an  account  holder  or 
customer  may  have  with  a  financial 
institution  or  creditor.  Through 
examples,  the  definition  makes  clear 
that  the  purchase  of  property  or  services 
involving  a  deferred  payment  is 
considered  to  be  an  account. 

Although  the  definition  of  “account” 
includes  business  accounts,  the  risk- 
based  nature  of  the  final  rules  allows 
each  financial  institution  or  creditor 
flexibility  to  determine  which  business 
accounts  will  be  covered  by  its  Program 
through  a  risk  evaluation  process. 

The  Agencies  also  recognize  that  a 
person  may  establish  a  relationship  with 
a  creditor,  such  as  an  automobile  dealer 
or  a  telecommunications  provider, 
primarily  to  obtain  a  product  or  service 
that  is  not  financial  in  nature.  To  make 
clear  that  an  “account”  includes 
relationships  with  creditors  that  are  not 
financial  institutions,  the  definition  is 
no  longer  tied  to  the  provision  of 
“financial”  products  and  services. 
Accordingly,  the  Agencies  have  deleted 
the  reference  to  the  Bank  Holding 
Company  Act. 

The  definition  of  “account”  still 
includes  the  words  “continuing 
relationship.”  The  Agencies  have 
determined  that,  at  this  time,  the  burden 
that  would  be  imposed  upon  financial 
institutions  and  creditors  by  a 
requirement  to  detect,  prevent  and 
mitigate  identity  theft  in  connection 
with  single,  non-continuing  transactions 
by  non-customers  would  outweigh  the 
benefits  of  sucb  a  requirement.  The 
Agencies  recognize,  however,  that 
identity  theft  may  occm  at  the  time  of 
account  opening.  Therefore,  as  detailed 
below,  the  obligations  of  the  final  rule 
apply  not  only  to  existing  accounts, 
where  a  relationship  already  has  been 


Accordingly,  the  definition  of  “account”  still 
applies  to  fiduciary,  agency,  custodial,  brokerage 
and  investment  advisory  activities. 


established,  but  also  to  account 
openings,  when  a  relationship  has  not 
yet  been  established. 

Section _ .90(b)(2)  Board  of  Directors. 

The  proposed  regulations  discussed  the 
role  of  the  board  of  directors  of  a 
financial  institution  or  creditor.  For 
financial  institutions  and  creditors 
covered  by  the  regulations  that  do  not 
have  boards  of  directors,  the  proposed 
regulations  defined  “board  of  directors” 
to  include,  in  the  case  of  a  branch  or 
agency  of  a  foreign  bank,  the  managing 
official  in  charge  of  the  branch  or 
agency.  Foj  other  creditors  that  do  not 
have  boards  of  directors,  the  proposed 
regulations  defined  “board  of  directors” 
as  a  designated  employee. 

Consumer  groups  objected  to  the 
proposed  definition  as  it  applied  to 
creditors  that  do  not  have  boards  of 
directors.  These  commenters 
recommended  that  for  these  entities, 
“board  of  directors”  should  be  defined 
as  a  designated  employee  at  the  level  of 
senior  management.  They  asserted  that 
otherwise,  institutions  that  do  not  have 
a  board  of  directors  would  be  given  an 
unfair  advantage  for  purposes  of  the 
substantive  provisions  of  the  rules, 
because  they  would  be  permitted  to 
assign  any  employee  to  fulfill  the  role  of 
the  “board  of  directors.” 

The  Agencies  agree  this  important 
role  should  be  performed  by  an 
employee  at  the  level  of  senior 
management,  rather  than  any  designated 
employee.  Accordingly,  the  definition  of 
“board  of  directors”  has  been  revised  in 

§ _ .90(b)(2)  of  the  final  rules  so  that,  in 

the  case  of  a  creditor  that  does  not  have 
a  board  of  directors,  the  term  “board  of 
directors”  means  “a  designated 
employee  at  the  level  of  senior 
management.” 

Section _ .90(b)(3)  Covered  Account. 

As  mentioned  previously,  the  Agencies 
have  added  a  new  definition  of 

“covered  account”  in  § _ .90(h)(3)  to 

describe  the  type  of  “account”  covered 
by  the  final  rules.  The  proposed  rules 
would  have  provided  a  financial 
institution  or  creditor  with  broad 
flexibility  to  apply  its  Program  to  those 
accounts  that  it  determined  were 
vulnerable  to  the  risk  of  identity  theft, 
and  did  not  mandate  coverage  of  any 
particular  type  of  account. 

Consumer  group  commenters  urged 
the  Agencies  to  limit  the  discretion 
afforded  to  financial  institutions  and 
creditors  by  requiring  them  to  cover 
consumer  accounts  in  their  Programs. 
While  seeking  to  preserve  their 
discretion,  many  industry  commenters 
requested  that  the  Agencies  limit  the 
final  rules  to  consumer  accounts,  where 
identity  theft  is  most  likely  to  occvur. 


The  Agencies  recognize  that 
consumer  accounts  are  presently  the 
most  common  target  of  identity  theft 
and  acknowledge  that  Congress 
expected  the  final  regulation  to  address 

risks  of  identity  theft  to  consumers. 

For  this  reason,  the  final  rules  require 
each  Program  to  cover  accounts 
established  primarily  for  personal, 
family  or  household  purposes,  that 
involve  or  are  designed  to  permit 
multiple  payments  or  transactions,  i.e., 
consumer  accounts.  As  discussed  above 
in  connection  with  the  definition  of 
“account,”  the  final  rules  also  require 
the  Programs  of  financial  institutions 
and  creditors  to  cover  any  other  type  of 
account  that  the  institution  or  creditor 
offers  or  maintains  for  which  there  is  a 
reasonably  foreseeable  risk  from  identity 
theft. 

Accordingly,  the  definition  of 
“covered  account”  is  divided  into  two 
parts.  The  first  part  refers  to  “an  account 
that  a  financial  institution  or  creditor 
offers  or  maintains,  primarily  for 
personal,  family,  or  household 
purposes,  that  involves  or  is  designed  to 
permit  multiple  payments  or 
transactions.”  The  definition  provides 
examples  to  illustrate  that  these  types  of 
consumer  accounts  include,  “a  credit 
card  account,  mortgage  loan,  automobile 
loan,  margin  account,  cell  phone 
account,  utility  account,  checking 
account,  or  savings  account.”’^ 

The  second  part  of  the  definition 
refers  to  “any  other  account  that  the 
financial  institution  or  creditor  offers  or 
maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  ft-om 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks.”  This  part  of  the 
definition  reflects  the  Agencies’  belief 
that  other  types  of  accounts,  such  as 
small  business  accounts  or  sole 
proprietorship  accounts,  may  be 
vulnerable  to  identity  theft,  and, 
therefore,  should  be  considered  for 
coverage  by  the  Program  of  a  financial 
institution  or  creditor. 

In  response  to  the  proposed  definition 
of  “account,”  a  trade  association 
representing  credit  unions  suggested 
that  the  term  “customer”  in  the 
definition  be  revised  to  refer  to 


>3  See  S.  Rep.  No.  108-166  at  13  (Oct.  17,  2003) 
(accompanying  S.  1753). 

These  examples  reflect  the  fact  that  the  rules 
are  applicable  to  a  variety  of  financial  institutions 
and  creditors.  They  are  not  intended  to  confer  any 
additional  powers  on  covered  entities.  Nonetheless, 
some  of  the  Agencies  have  chosen  to  limit  the 
examples  in  their  rule  texts  to  those  products 
covered  entities  subject  to  their  jurisdiction  are 
legally  permitted  to  offer. 
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“member”  to  better  reflect  the 
ownership  structure  of  some  financial 
institutions  or  to  “consumer”  to  include 
all  individuals  doing  business  at  all 
types  of  financial  institutions.  The 
definition  of  “account”  in  the  final  rules 
no  longer  makes  reference  to  the  term 
“customer”;  however,  the  definition  of 
“covered  account”  continues  to  employ 
this  term,  to  be  consistent  with  section 
114  of  the  FACT  Act,  which  uses  the 
term  “customer.”  Of  course,  in  the  case 
of  credit  unions,  the  final  rules  and 
guidelines  will  apply  to  the  accounts  of 
members  that  are  maintained  primarily 
for  personal,  family,  or  household 
purposes,  and  those  that  are  otherwise 
subject  to  a  reasonably  foreseeable  risk 
of  identity  theft. 

Sections  .90(b)(4)  and  (b)(5)  Credit 
and  Creditor.  The  proposed  rules 
defined  these  terms  by  cross-reference 
to  the  relevant  sections  of  the  FCRA. 
There  were  no  comments  on  the 

definition  of  “credit”  and  § _ .90(b)(4) 

of  the  final  rules  adopts  the  definition 
as  proposed. 

Some  commenters  asked  the  Agencies 
to  clarify  that  the  term  “creditor”  does 
not  cover  third-party  debt  collectors 
who  regularly  arrange  for  the  extension, 
renewal,  or  continuation  of  credit. 

Section  114  applies  to  financial 
institutions  and  creditors.  Under  the 
FCRA,  the  term  “creditor”  has  the  same 
meaning  as  in  section  702  of  the  Equal 
Credit  Opportunity  Act  (ECOA),  15 
U.S.C.  1691a.i5  ECOA  defines 
“creditor”  to  include  a  person  who 
arranges  for  the  extension,  renewal,  or 
continuation  of  credit,  which  in  some 
cases  could  include  third-party  debt 
collectors.  15  U.S.C.  1691a(e). 

Therefore,  the  Agencies  are  not 
excluding  third-party  debt  collectors 
from  the  scope  of  the  final  rules,  and 
§_  .90(b)(5)  of  the  final  rules  adopts  the 
definition  of  “creditor”  as  proposed. 

Section _ .90(b)(6)  Customer.  Section 

114  of  the  FACT  Act  refers  to  “account 
holders”  and  “customers”  of  financial 
institutions  and  creditors  without 
defining  either  of  these  terms.  For  ease 
of  reference,  the  Agencies  proposed  to 
use  the  term  “customer”  to  encompass 
.  both  “customers”  and  “account 
holders.”  “Customer”  was  defined  as  a 
person  that  has  an  account  with  a 
financial  institution  or  creditor.  The 
proposed  definition  of  “customer” 
applied  to  any  “person,”  defined  by  the 
FCRA  as  any  individual,  partnership, 
corporation,  trust,  estate,  cooperativfe, 
association,  government  or 
governmental  subdivision  or  agency,  or 
other  entity.^®  The  proposal  explained 


>5  See  15  U.S.C.  1681a(r)(5). 
’BSee  15  U.S.C.  1681a(b). 


that  the  Agencies  chose  this  broad 
definition  because,  in  addition  to 
individuals,  various  types  of  entities 
(e.g.,  small  businesses)  can  be  victims  of 
identity  theft.  Under  the  proposed 
definition,  however,  a  financial 
institution  or  creditor  would  have  had 
the  discretion  to  determine  which  type 
of  customer  accounts  would  be  covered 
under  its  Program,  since  the  proposed 
regulations  were  risk-based. 

As  noted  above,  most  industry 
commenters  maintained  that  including 
all  persons,  not  just  consumers,  within 
the  definition  of  “customer”  would 
impose  a  substantial  financial  burden 
on  financial  institutions  and  creditors, 
and  make  compliance  with  the 
regulations  more  burdensome.  These 
commenters  stated  that  business 
identity  theft  is  rare,  and  maintained 
that  financial  institutions  and  creditors 
should  be  allowed  to  direct  their  fraud 
prevention  resources  to  the  areas  of 
highest  risk.  They  also  noted  that 
businesses  are  more  sophisticated  than 
consumers,  and  are  in  a  better  position 
to  protect  themselves  against  fraud  than 
consumers,  both  in  terms  of  prevention 
and  in  enforcing  their  legal  rights. 

Some  financial  institution 
commenters  were  concerned  that  the 
broad  definition  of  “customer”  would 
create  opportunities  for  commercial 
customers  to  shift  responsibility  from 
themselves  to  the  financial  institution 
for  not  discovering  Red  Flags  and 
alerting  business  customers  about 
embezzlement  or  other  fraudulent 
transactions  by  the  commercial 
customer’s  own  employees.  These 
commenters  suggested  narrowing  the 
definition  to  cover  natural  persons  and 
to  exclude  business  customers.  Some  of 
these  commenters  suggested  that  the 
definition  of  “customer”  should  be 
consistent  with  the  definition  of  this 
term  in  the  Information  Security 
Standards  and  the  Agencies’  privacy 
rules. 

Consumer  groups  commented  that  the 
proposed  definition  of  “customer”  was 
too  narrow.  They  recommended  that  the 
definition  be  amended,  so  that  the 
regulations  would  not  only  protect 
persons  who  are  already  customers  of  a 
financial  institution  or  creditor,  but  also 
persons  whose  identities  are  used  by  an 
imposter  to  open  an  account. 

Section _ .90(b)(6)  of  the  final  rule 

defines  “customer”  to  mean  a  person 
that  has  a  “covered  account”  with  a 
financial  institution  or  creditor.  Under 
the  definition  of  “covered  account,”  an 

’^Proposed  §_.90{d)(l)  required  this 
determination  to  be  substemtiated  by  a  risk 
evaluation  that  takes  into  consideration  which 
customer  accounts  of  the  financial  institution  or 
creditor  are  subject  to  a  risk  of  identity  theft. 


individual  who  has  a  consumer  account 
will  always  be  a  “customer.”  A 
“customer”  may  also  be  a  person  that 
has  another  type  of  account  for  which 
a  financial  institution  or  creditor 
determines  there  is  a  reasonably 
foreseeable  risk  to  its  customers  or  to  its 
own  safety  and  soundness  from  identity 
theft. 

The  Agencies  riote  that  the 
Information  Security  Stemdards  and  the 
privacy  rules  implemented  various 
sections  of  Title  V  of  the  GLBA,  15 
U.S.C.  6801,  which  specifically  apply 
only  to  customers  who  are  consumers. 

By  contrast,  section  114  does  not  define 
the  term  “customer.”  Because  the 
Agencies  continue  to  believe  that  a 
business  customer  can  be  a  target  of 
identity  theft,  the  final  rules  contain  a 
risk-based  process  designed  to  ensure 
that  these  types  of  customers  will  be 
covered  by  the  Program  of  a  financial 
institution  or  creditor,  when  the  risk  of 
identity  theft  is  reasonably  foreseeable. 

The  definition  of  “customer”  in  the 
final  rules  continues  to  cover  only 
customers  that  already  have  accounts. 
The  Agencies  note,  however,  that  the 
substantive  provisions  of  the  final  rules, 
described  later,  require  tbe  Program  of 
a  financial  institution  or  creditor  to 
detect,  prevent,  and  mitigate  identity 
theft  in  connection  with  the  opening  of 
a  covered  account  as  well  as  any 
existing  covered  account.  The  final  rules 
address  persons  whose  identities  are 
used  by  an  imposter  to  open  an  account 
in  these  substantive  provisions,  rather 
than  through  the  definition  of 
“customer.” 

Section _ .90(b)(7)  Financial 

Institution.  The  Agencies  received  no 
comments  on  the  proposed  definition  of 
“financial  institution.”  It  is  adopted  in 

§ _ .90(b)(7),  as  proposed,  with  a  cro.ss- 

reference  to  the  relevant  definition  in 
the  FCRA. 

Section _ .90(b)(8)  Identity  Theft.  The 

proposal  defined  “identity  theft”  by 
cross-referencing  the  FTC’s  rule  that 
defines  “identity  theft”  for  purposes  of 
the  FCRA.^« 

Most  industry  commenters  objected  to 
the  breadth  of  the  proposed  definition  of 
“identity  theft.”  They  recommended 
that  the  definition  include  only  actual 
fraud  committed  using  identifying 
information  of  a  consumer,  and  exclude 
attempted  fraud,  identity  theft 
committed  against  businesses,  and  any 
identity  fraud  involving  the  creation  of 
a  fictitious  identity  using  fictitious  data 
combined  with  real  information  ft-om 


'«69  FR  63922  (Nov.  3,  2004)  (codified  at  16  CFR 
603.2(a)).  Section  111  of  the  FACT  Act  added 
several  new  deFinitions  to  the  FCRA,  including 
“identity  theft,”  and  authorized  the  FTC  to  further 
define  this  term.  See  15  U.S.C.  1681a. 
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multiple  individuals.  By  contrast, 
consumer  groups  supported  a  broad 
interpretation  of  “identity  theft,”' 
including  the  incorporation  of 
“attempted  fraud”  in  the  definition. 

Section _ .90(b)(8)  of  the  final  rules 

"adopts  the  definition  of  “identity  theft” 
as  proposed.  The  Agencies  believe  that 
it  is  important  to  ensure  that  all 
provisions  of  the  FACT  Act  that  address 
identity  theft  are  interpreted  in  a 
consistent  manner.  Therefore,  the  final 
rule  continues  to  define  identity  theft 
with  reference  to  the  FTC’s  regulation, 
which  as  currently  drafted  provides  that 
the  term  “identity  theft”  means  “a  fraud 
committed  or  attempted  using  the 
identifying  information  of  cmother 
person  without  authority.”  The  FTC 
defines  the  term  “identifying 
information”  to  mean  “any  name  or 
number  that  may  be  used,  alone  or  in 
conjunction  with  any  other  information, 
to  identify  a  specific  person,  including 
any — 

(1)  Name,  social  security  number,  date 
of  birth,  official  State  or  government 
issued  driver’s  license  or  identification 
number,  alien  registration  number, 
government  passport  number,  employer 
or  taxpayer  identification  number; 

(2)  Unique  biometric  data,  such  as 
fingerprint,  voice  print,  retina  or  iris 
image,  or  other  unique  physical 
representation; 

(3)  Unique  electronic  identification 
number,  address,  or  routing  code;  or 

(4)  Telecommunication  identifying 
information  or  access  device  (as  defined 
in  18  U.S.C.  1029(e)). 

Thus,  under  the  ^C’s  regulation,  the 
creation  of  a  fictitious  identity  using  any 
single  piece  of  information  belonging  to 
a  real  person  falls  within  the  definition 
of  “identity  theft”  because  such  a  fraud 
involves  “using  the  identifying 
information  of  another  person  without 
authority.”  20 

Section _ .90(b)(9)  Red  Flag.  The 

proposed  regulations  defined  “Red 
Flag”  as  a  pattern,  practice,  or  specific 
activity  that  indicates  the  possible  risk 
of  identity  theft.  The  preamble  to  the 
proposed  rules  explained  that  indicators 
of  a  “possible  risk”  of  identity  theft 
would  include  precursors  to  identity 
theft  such  as  phishing,^^  and  security 
breaches  involving  the  theft  of  personal 
information,  which  often  are  a  means  to 
acquire  the  information  of  another 
person  for  use  in  committing  identity 
theft.  The  preamble  explained  that  the 
Agencies  included  such  precursors  to 


19  See  16CFR  603.2(a). 

2“See  16  CFR  603.2(b). 

Electronic  messages  to  customers  of  financial 
institutions  and  creditors  directing  them  to  provide 
personal  information  in  response  to  a  fraudulent 
e-mail. 


identity  theft  as  “Red  Flags”  to  better 
position  hnancial  institutions  and 
creditors  to  stop  identity  theft  at  its 
inception. 

Most  industry  commenters  objected  to 
the  broad  scope  of  the  definition  of 
“Red  Flag,”  particularly  the  phrase 
“possible  risk  of  identity  theft.”  These 
commenters  believed  that  this  definition 
would  require  financial  institutions  and 
creditors  to  identify  all  risks  and 
develop  procedures  to  prevent  or 
mitigate  them,  without  regard  to  the 
significance  of  the  risk.  They  asserted 
that  the  statute  does  not  support  the  use 
of  “possible  risk”  and  suggested 
defining  a  “Red  Flag”  as  an  indicator  of 
significant,  substantial,  or  the  probable 
risk  of  identity  theft.  These  commenters 
stated  that  this  would  allow  a  financial 
institution  or  creditor  to  focus 
compliance  in  areas  where  it  is  most 
needed. 

Most  industry  commenters  also  stated 
that  the  inclusion  of  precursors  to 
identity  theft  in  the  definition  of  “Red 
Flag”  would  make  the  regulations  even 
broader  and  more  burdensome.  They 
stated  that  financial  institutions  and 
creditors  do  not  have  the  ability  to 
detect  and  respond  to  precursors,  such 
as  phishing,  in  the  same  manner  as 
other  Red  Flags  that  are  more  indicative 
of  actual  ongoing  identity  theft. 

By  contrast,  consumer  groups 
supported  the  inclusion  of  the  phrase 
“possible  risk  of  identity  theft”  and  the 
reference  to  precursors  in  the  proposed 
definition  of  “Red  Flag.”  These 
commenters  stated  that  placing 
emphasis  on  detecting  precursors  to 
identity  theft,  instead  of  waiting  for 
proven  cases,  is  the  right  approach. 

The  Agencies  have  concluded  that  the 
phrase  “possible  risk”  in  the  proposed 
definition  of  “Red  Flag”  is  confusing 
and  could  unduly  burden  entities  with 
limited  resources.  Therefore,  the  final 

rules  define  “Red  Flag”  in  § _ .90(b)(9) 

using  language  derived  directly  fi'om 
section  114,  namely,  “a  pattern, 
practice,  or  specific  activity  that 
indicates  the  possible  existence  of 
identity  theft.”  22 

The  Agencies  continue  to  believe, 
however,  that  financial  institutions  and 
creditors  should  consider  precursors  to 
identity  theft  in  order  to  stop  identity 
theft  before  it  occurs.  Therefore,  as 
described  below,  the  Agencies  have 
chosen  to  address  precursors  directly, 
through  a  substantive  provision  in 
section  IV  of  the  guidelines  titled 
“Prevention  and  Mitigation,”  rather 
than  through  the  definition  of  “Red 
Flag.”  This  provision  states  that  a 
financial  institution  or  creditor  should 


22 15  U.S.C.  1681m(c)(2)(A). 


consider  aggravating  factors  that  may 
heighten  the  risk  of  identity  theft  in 
determining  an  appropriate  response  to 
the  Red  Flags  it  detects. 

Section _ .90(b)(l0)  Service  Provider. 

The  proposed  regulations  defined 
“service  provider”  as  a  person  that 
provides  a  service  directly  to  the 
financial  institution  or  creditor.  This 
definition  was  based  upon  the 
definition  of  “service  provider”  in  the 
Information  Security  Standards.  23 

One  commenter  agreed  with  this 
definition.  However,  two  other 
commenters  stated  that  the  definition 
was  too  broad.  They  suggested 
narrowing  the  definition  of  “service 
provider”  to  persons  or  entities  that 
have  access  to  customer  information. 

Section _ .90(b)(10)  of  the  final  rules 

adopts  the  definition  as  proposed.  The 
Agencies  have  concluded  that  defining 
“service  provider”  to  include  only 
persons  that  have  access  to  customer 
information  would  inappropriately 
narrow  the  coverage  of  the  final  rules. 
The  Agencies  have  interpreted  section 
114  broadly  to  require  each  financial 
institution  and  creditor  to  detect, 
prevent,  and  mitigate  identity  theft  not 
only  in  connection  with  any  existing 
covered  account,  but  also  in  connection 
with  the  opening  of  an  account.  A 
financial  institution  or  creditor  is 
ultimately  responsible  for  complying 
with  the  final  rules  and  guidelines  even 
if  it  outsources  an  activity  to  a  third- 
party  service  provider.  Thus,  a  financial 
institution  or  creditor  that  uses  a  service 
provider  to  open  accounts  will  need  to 
provide  for  the  detection,  prevention, 
and  mitigation  of  identity  theft  in 
connection  with  this  activity,  even 
when  the  service  provider  has  access  to 
the  information  of  a  person  who  is  not 
yet,  and  may  not  become,  a  “customer.” 

Section _ .90(c)  Periodic  Identification 

of  Covered  Accounts 

To  simplify  compliance  with  the  final 
rules,  the  Agencies  added  a  new 

provision  in  § _ .90(c)  that  requires  each 

financial  institution  and  creditor  to 
periodically  determine  whether  it  offers 
or  maintains  any  covered  accounts.  As 
a  part  of  this  determination,  a  financial 
institution  or  creditor  must  conduct  a 
risk  assessment  to  determine  whether  it 


23  The  Information  Security  Standards  define 
“service  provider”  to  mean  any  person  or  entity 
that  maintains,  processes,  or  otherwise  is  permitted 
access  to  customer  information  or  consumer 
information  through  the  provision  of  services 
directly  to  the  financial  institution.  12  CFR  part  30, 
app.  B  (national  banks);  12  CFR  part  208,  app.  D- 
2  and  part  225,  app.  F  (state  member  banlcs  and 
holding  companies);  12  CFR  part  364,  app.  B  (state 
non-member  banks);  12  CFR  part  570,  app.  B 
(savings  associations);  12  CFR  part  748,  App.  A 
(credit  unions). 
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offers  or  maintains  covered  accounts 

described  in  § _ .90(b)(3)(ii)  (accounts 

other  than  consumer  accounts),  taking 
into  consideration; 

•  The  methods  it  provides  to  open  its 
accounts; 

•  The  methods  it  provides  to  access 
its  accounts:  and 

•  Its  previous  experiences  with 
identity  theft. 

Thus,  a  financial  institution  or 
creditor  should  consider  whether,  for 
example,  a  reasonably  foreseeable  risk 
of  identity  theft  may  exist  in  connection 
with  business  accounts  it  offers  or 
maintains  that  may  be  opened  or 
accessed  remotely,  through  methods 
that  do  not  require  face-to-face  contact, 
such  as  through  the  internet  or 
telephone.  In  addition,  those 
institutions  and  creditors  that  offer  or 
maintain  business  accounts  that  have 
been  the  target  of  identity  theft  should 
factor  those  experiences  with  identity 
theft  into  their  determination. 

This  provision  is  modeled  on  various 
process-oriented  and  risk-based 
regulations  issued  by  the  Agencies,  such 
as  the  Information  Security  Standards. 
Complicmce  with  this  type  of  regulation 
is  based  upon  a  regulated  entity’s  own 
preliminary  risk  assessment.  The  risk 
assessment  required  here  directs  a 
financial  institution  or  creditor  to 
determine,  as  a  threshold  matter, 
whether  it  will  need  to  have  a 
Program.24  If  a  financial  institution  or 
creditor  determines  that  it  does  need  a 
Program,  then  this  risk  assessment  will 
enable  the  financial  institution  or 
creditor  to  identify  those  accounts  the 
Program  must  address.  This  provision 
also  requires  a  financial  institution  or 
creditor  that  initially  determines  that  it 
does  not  need  to  have  a  Program  to 
reassess  periodically  whether  it  must 
develop  and  implement  a  Program  in 
light  of  changes  in  the  accounts  that  it 
offers  or  maintains  and  the  various  other 
factors  set  forth  in  the  provision. 

Section _ .90(d)(  1 )  Identity  Theft 

Prevention  Program  Requirement 

Proposed  § _ .90(c)  described  the 

primary  objectives  of  a  Program.  It 
stated  that  each  financial  institution  or 
creditor  must  implement  a  written 
Program  that  includes  reasonable 
policies  and  procedures  to  address  the 
risk  of  identity  theft  to  its  customers  and 
to  the  safety  and  soundness  of  the 
financial  institution  or  creditor,  in  the 
manner  described  in  proposed 


The  Agencies  anticipate  that  some  financial 
institutions  and  creditors,  such  as  various  creditors 
regualted  by  the  FTC  that  solely  engage  in  business- 
to-business  transactions,  will  be  able  to  determine 
that  they  do  not  need  to  develop  and  implement  a 
Program. 


§ _ .90(d),  which  described  the 

development  and  implementation  of  a 
Program.  It  also  stated  that  the  Program 
must  address  financial,  operational, 
compliance,  reputation,  and  litigation 
risks  and  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

Some  commenters  believed  that  the 
proposed  regulations  exceeded  the 
scope  of  section  114  by  covering  deposit 
accounts  and  by  requiring  a  response  to 
the  risk  of  identity  theft,  not  just  the 
identification  of  the  risk  of  identity 
theft.  One  commenter  expressed 
concern  about  the  application  of  the 
Program  to  existing  accounts. 

The  SBA  commented  that  requiring 
all  small  businesses  covered  by  the 
regulations  to  create  a  written  Program 
would  be  overly  burdensome.  Several 
financial  institution  commenters 
objected  to  what  they  perceived  as  a 
proposed  requirement  that  financial 
institutions  and  creditors  have  a  written 
Program  solely  to  address  identity  theft. 
They  recommended  that  the  final 
regulations  allow  a  covered  entity  to 
simply  maintain  or  expand  its  existing 
fraud  prevention  and  information 
security  programs  as  long  as  they 
included  the  detection,  prevention,  and 
mitigation  of  identity  theft.  Some  of 
these  commenters  stated  that  requiring 
a  written  program  would  merely  focus 
examiner  attention  on  documentation 
and  cause  financial  institutions  to 
produce  needless  paperwork. 

While  commenters  generally  agreed 
that  the  Program  should  be  appropriate 
to  the  size  and  complexity  of  the 
financial  institution  or  creditor,  and  the 
nature  and  scope  of  its  activities,  many 
industry  commenters  objected  to  the 
prescriptive  nature  of  this  section.  They 
urged  the  Agencies  to  provide  greater 
flexibility  to  financial  institutions  and 
creditors  by  allowing  them  to 
implement  their  own  procedures  as 
opposed  to  those  provided  in  the 
proposed  regulations.  Several  other 
commenters  suggested  permitting 
financial  institutions  and  creditors  to 
take  into  account  the  cost  and 
effectiveness  of  policies  and  procedures 
and  the  institution’s  history  of  fraud 
when  designing  its  Program. 

Several  financial  institution 
commenters  maintained  that  the 
Program  required  by  the  proposed  rules 
was  not  sufficiently  flexible.  They 
maintained  that  a  true  risk-based 
approach  would  permit  institutions  to 
prioritize  the  importance  of  various 
controls,  address  the  most  important 
risks  first,  and  accept  the  good  faith 
judgments  of  institutions  in 
differentiating  among  their  options  for 


conducting  safe,  sound,  and  compliant 
operations.  Some  of  these  commenters 
urged  the  Agencies  to  revise  the  final 
rules  and  guidelines  and  adopt  an 
approach  similar  to  the  Information 
Security  Standards  which  they 
characterized  as  providing  institutions 
with  an  outline  of  issues  to  consider 
without  requiring  specific  approaches. 

Although  a  few  commenters  believed 
that  the  proposed  requirement  to  update 
the  Program  was  burdensome  and 
should  be  eliminated,  most  commenters 
agreed  that  the  Program  should  be 
designed  to  address  changing  risks  over 
time.  A  number  of  these  commenters, 
however,  objected  to  the  requirement 
that  the  Program  must  be  designed  to 
address  changing  identity  theft  risks  “as 
they  arise,”  as  too  burdensome  a 
standard.  Instead,  they  recommended 
that  the  final  regulations  require  a 
financial  institution  or  creditor  to 
reassess  periodically  whether  to  adjust 
the  types  of  accounts  covered  or  Red 
Flags  to  be  detected  based  upon  any 
changes  in  the  types  and  methods  of 
identity  theft  that  an  institution  or 
creditor  has  experienced. 

Section _ .90(d)  of  the  final  rules 

requires  each  financial  institution  or 
creditor  that  offers  or  maintains  one  or 
more  covered  accounts  to  develop  and 
implement  a  written  Program  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  To  signal  that 
the  final  rules  are  flexible,  and  allow 
smaller  financial  institutions  and 
creditors  to  tailor  their  Programs  to  their 
operations,  the  final  rules  state  that  the 
Program  must  be  appropriate  to  the  size 
and  complexity  of  the  financial 
institution  or  creditor  and  the  nature 
and  scope  of  its  activities. 

The  guidelines  are  appended  to  the 
final  rules  to  assist  financial  institutions 
and  creditors  in  the  formulation  and 
maintenance  of  a  Program  that  satisfies 
the  requirements  of  the  regulation. 
Section  I  of  the  guidelines,  titled  “The 
Program,”  makes  clear  that  a  covered 
entity  may  incorporate  into  its  Program, 
as  appropriate,  its  existing  processes 
that  control  reasonably  foreseeable  risks 
to  customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft,  such  as 
those  already  developed  in  connection 
with  the  entity’s  fraud  prevention 
program.  This  will  avoid  duplication 
and  allow  covered  entities  to  benefit 
from  existing  policies  and  procedures. 

The  Agencies  do  not  agree  with  those 
commenters  who  asserted  that  the  scope 
of  the  proposed  regulations  (and  hence 
the  final  rules  that  adopt  the  identical 
approach  with  respect  to  these  issues) 
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exceed  the  Agencies”  statutory 
mandate.  First,  section  114  clearly 
permits  the  Agencies  to  issue 
regulations  and  guidelines  that  address 
more  than  the  mere  identification  of  the 
risk  of  identity  theft.  Section  114 
contains  a  hroad  mandate  directing  the 
Agencies  to  issue  guidelines  “regarding 
identity  theft”  and  to  prescribe 
regulations  requiring  covered  entities  to 
establish  reasonable  policies  and 
procedmes  for  implementing  the 
guidelines.  Second,  two  provisions  in 
section  114  indicate  that  Congress 
expected  the  Agencies  to  issue  final 
regulations  and  guidelines  requiring 
financial  institutions  and  creditors  to 
detect,  prevent,  and  mitigate  identity 
theft. 

The  first  relevant  provision  is  codified 
in  section  615(e)(1)(C)  of  the  FCRA, 
where  Congress  addressed  a  particular 
scenario  involving  card  issuers.  In  that 
provision,  Congress  directed  the 
Agencies  to  prescribe  regulations 
requiring  a  card  issuer  to  take  specific 
steps  to  assess  the  validity  of  a  change 
of  address  request  when  it  receives  such 
a  request  and,  within  a  short  period  of 
time,  also  receives  a  request  fot  an 
additional  or  replacement  card.  The 
regulations  must  prohibit  a  card  issuer 
from  issuing  an  additional  or 
replacement  card  under  such 
circumstances,  unless  it  notifies  the 
cardholder  or  “uses  other  means  of 
assessing  the  validity  of  the  change  of 
address  in  accordance  with  reasonable 
policies  and  procedures  established  by 
the  card  issuer  in  accordance  with  the 
regulations  prescribed  [by  the  Agencies] 

*  *  *.”  This  provision  makes  clear 

that  Congress  contemplated  that  the 
Agencies’  regulations  would  require  a 
financial  institution  or  creditor  to  have 
policies  and  procedures  not  only  to 
identify  Red  Flags,  but  also,  to  prevent 
and  mitigate  identity  theft. 

The  second  relevant  provision  is 
codified  in  section  615(e)(2)(B)  of  the 
FCRA,  and  directs  the  Agencies  to 
consider  addressing  in  the  identity  theft 
guidelines  transactions  that  occur  with 
respect  to  credit  or  deposit  accounts  that 
have  been  inactive  for  more  than  two 
years.  The  Agencies  must  consider 
whether  a  creditor  or  financial 
institution  detecting  such  activity 
should  “follow  reasonable  policies  that 
provide  for  notice  to  be  given  to  the 
consumer  in  a  manner  reasonably 
designed  to  reduce  the  likelihood  of 
identity  theft  with  respect  to  such 
account.”  This  provision  signals  that  the 
Agencies  are  authorized  to  prescribe 
regulations  and  guidelines  that 
comprehensively  address  identity 
theft — in  a  manner  that  goes  beyond  the 
mere  identification  of  possible  risks. 


The  Agencies’  interpretation  of 
section  114  is  also  supported  by  the 
legislative  history  that  indicates 
Congress  expected  the  Agencies  to  issue 
regulations  and  guidelines  for  the 
purposes  of  “identifying  and  preventing 
identity  theft.” 

Finally,  the  Agencies’  interpretation 
of  section  114  is  broad,  based  on  a 
public  policy  perspective  that 
regulations  and  guidelines  addressing 
the  identification  of  the  risk  of  identity 
theft,  without  addressing  the  prevention 
and  mitigation  of  identity  theft,  would 
not  be  particularly  meaningful  or 
effective. 

The  Agencies  also  have  concluded 
‘that  the  scope  of  section  114  does  not 
only  apply  to  credit  transactions,  but 
also  applies,  for  example,  to  deposit 
accounts.  Section  114  refers  to  the  risk 
of  identity  theft,  generally,  and  not 
strictly  in  connection  with  credit. 
Because  identity  theft  can  and  does 
occur  in  connection  with  various  types 
of  accounts,  including  deposit  accounts, 
the  final  rules  address  identity  theft  in 
a  comprehensive  manner. 

Furthermore,  nothing  in  section  114 
indicates  that  the  regulations  must  only 
apply  to  identity  theft  in  connection 
with  account  openings.  The  FTC  has 
defined  “identity  theft”  as  “a  fraud 
committed  or  attempted  using  the 
identifying  information  of  another 
person  without  authority.”  Such 
fraud  may  occur  in  connection  with 
account  openings  and  with  existing 
accounts.  Section  615(e)(3)  states  that 
the  guidelines  that  the  Agencies 
prescribe  “shall  not  be  inconsistent” 
with  the  policies  and  procedures 
required  under  31  U.S.C.  5318(1),  a 
reference  to  the  CIP  rules  which  require 
certain  financial  institutions  to  verify 
the  identity  of  customers  opening  new 
accounts.  However,  the  Agencies  do  not 
read  this  phrase  to  prevent  them  from 
prescribing  rules  directed  at  existing 
accounts.  To  interpret  the  provision  in 
this  manner  would  solely  authorize  the 
Agencies  to  prescribe  regulations  and 
guidelines  identical  to  and  duplicative 
of  those  already  issued — making  the 
Agencies’  regulatory  authority  in  this 
area  superfluous  and  meaningless. 


25  See  S.  Rep.  No.  108-166  at  13  (Oct.  17,  2003) 
(accompanying  S.  1753). 

28 16  CFR  603.2(a). 

22  The  Agencies’  conclusion  is  also  supported  by 
case  law  interpreting  similar  terminology,  albeit  in 
a  different  context,  finding  that  “inconsistent” 
means  it  is  impossible  to  comply  with  two  laws 
simultaneously,  or  one  law  frustrates  the  purposes 
and  objectives  of  another.  See,  e.g.,  Davenport  v. 
Farmers  Ins.  Group,  378  F.3d  839  (8th  Cir.  2004); 
Retail  Credit  Co.  v.  Dade  County,  Florida,  393  F. 
Supp.  577  (S.D.  Fla.  1975);  Alexiou  v.  Brad  Benson 
Mitsubishi,  127  F.  Supp.2d  557  (D.N.J.  2000). 


The  Agencies  recognize  that  requiring 
a  written  Program  will  impose  some 
burden.  However,  the  Agencies  believe 
the  benefit  of  being  able  to  assess  a 
covered  entity’s  compliance  with  the 
final  rules  by  evaluating  the  adequacy 
and  implementation  of  its  written 
Program  outweighs  the  burdens 
imposed  by  this  requirement. 

Moreover,  although  the  final  rules 
continue  to  require  a  written  Program, 
as  detailed  below,  the  Agencies  have 
substantially  revised  the  proposal  to 
focus  the  final  rules  and  guidelines  on 
reasonably  foreseeable  risks,  make  the 
final  rules  less  prescriptive,  and  provide 
financial  institutions  and  creditors  with 
more  discretion  to  develop  policies  and 
procedures  to  detect,  prevent,  and 
mitigate  identity  theft. 

Proposed  § _ .90(c)  also  provided  that 

the  Program  must  address  changing 
identity  theft  risks  as  they  arise  based 
upon  the  experience  of  the  financial 
institution  or  creditor  with  identity  theft 
and  changes  in:  Methods  of  identity 
theft;  methods  to  detect,  prevent,  and 
mitigate  identity  theft;  the  types  of 
accounts  the  financial  institution  or 
creditor  offers;  and  its  business 
arrangements,  such  as  mergers  and 
acquisitions,  alliances  and  joint 
ventures,  and  service  provider 
arrangements. 

The  Agencies  continue  to  believe  that, 
to  ensinre  a  Program’s  continuing 
effectiveness,  it  must  be  updated,  at 
least  periodically.  However,  in  order  to 
simplify  the  final  rules,  the  Agencies 
moved  this  requirement  into  the  next 
section,  where  it  is  one  of  the  required 
elements  of  the  Program,  as  discussed 
below. 

Development  and  Implementation  of 
Identity  Theft  Prevention  Program 

The  remaining  provisions  of  the 
proposed  rules  were  set  forth  under  the 
above-referenced  section  heading.  Many 
commenters  asserted  that  the  Agencies 
should  simply  articulate  certain 
objectives  and  provide  financial 
institutions  and  creditors  the  flexibility 
and  discretion  to  design  policies  and 
procedures  to  fulfill  the  objectives  of  the 
Program  without  the  level  of  detail 
required  under  this  section. 

As  described  earlier,  to  ensure  that 
financial  institutions  and  creditors  are 
able  to  design  Programs  that  effectively 
address  identity  theft  in  a  manner 
tailored  to  their  own  operations,  the 
Agencies  have  made  significant  changes 
in  the  proposal  by  deleting  whole 
provisions  or  moving  them  into  the 
guidelines  in  Appendix  J.  More 
specifically,  the  Agencies  abbreviated 
the  proposed  requirements  formerly 
located  in  the  provisions  titled 
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“Identification  and  Evaluation  of  Red 
Flags”  and  “Identity  Theft  Prevention 
and  Mitigation”  and  have  placed  them 
under  a  section  of  the  final  rules  titled 
“Elements  of  a  Program.”  The  proposed 
requirements  on  “Staff  Training,” 
“Oversight  of  Service  Provider 
Arrangements,”  and  “Involvement  of 
Board  of  Directors  and  Senior 
Management”  are  now  in  a  section  of 
the  final  rules  titled  “Administration  of 
the  Program.”  The  guidelines  in 
Appendix  J  elaborate  on  these 
requirements.  A  discussion  of  the 
comments  received  on  these  sections  of 
the  proposed  rules,  and  the 
corresponding  sections  of  the  final  rules 
and  guidelines  follows. 

Section _ .90(d)(2)(i)  Element  I  of  the 

Program:  Identification  of  Red  Flags 

Proposed  § _ .90(d)(l)(i)  required  a 

Program  to  include  policies  and 
procedures  to  identify  which  Red  Flags, 
singly  or  in  combination,  are  relevant  to 
detecting  the  possible  risk  of  identity 
theft  to  customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor,  using  the  risk  evaluation 

described  in  § _ .90(d)(l)(ii).  It  also 

required  the  Red  Flags  identified  to 
reflect  changing  identity  theft  risks  to 
customers  and  to  the  financial 
institution  or  creditor  as  they  arise. 

Proposed  § _ .90(d)(l)(i)  provided  that 

each  financial  institution  and  creditor 
must  incorporate  into  its  Program 
relevant  Red  Flags  from  Appendix  J. 

The  preamble  to  the  proposed  rules 
acknowledged  that  some  Red  Flags  that 
are  relevant  today  may  become  obsolete 
as  time  passes.  The  preamble  stated  that 
the  Agencies  expected  to  update 
Appendix  J  periodically,^®  but  that  it 
may  be  difficult  to  do  so  quickly  enough 
to  keep  pace  with  rapidly  evolving 
patterns  of  identity  theft  or  as  quickly  as 
financial  institutions  and  creditors 
experience  new  types  of  identity  theft. 

Therefore,  proposed  § _ .90{d)(l)(i)  also 

provided  that  each  financial  institution 
and  creditor  must  incorporate  into  its 
Program  relevant  Red  Flags  from 
applicable  supervisory  guidance, 
incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced,  and  methods  of  identity 
theft  that  the  financial  institution  or 
creditor  has  identified  that  reflect 
changes  in  identity  theft  risks. 

Some  commenters  objected  to  the 
proposed  requirement  that  the  Program 
contain  policies  and  procedures  to 
identify  which  Red  Flags,  singly  or  in 
combination,  are  relevant  to  detecting 

Section  114  directs  the  Agencies  to  update  the 
guidelines  as  often  as  necessary.  See  15  U.S.C. 
1681m(e)(l)(a). 


the  possible  risk  of  identity  theft  to 
customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor.  They  criticized  the  phrase 
“possible  risk”  as  too  broad  and  stated 
that  it  was  unrealistic  to  impose  upon 
covered  entities  a  continuing  obligation 
to  incorporate  into  their  Programs  Red 
Flags  to  address  virtually  any  new 
identity  theft  incident  or  trend  and 
potential  fraud  prevention  measure. 
These  commenters  stated  that  this 
would  be  a  burdensome  compliance 
exercise  that  would  limit  flexibility  and 
add  costs,  which  in  turn,  would  take 
away  limited  resources  from  the 
ultimate  objective  nf  combating  identity 
theft. 

Many  commenters  objected  to  the 
proposed  requirement  that  the  Red  Flags 
identified  by  a  financial  institution  or 
creditor  reflect  changing  identity  theft 
risks  to  customers  and  to  the  financial 
institution  or  creditor  “as  they  arise.” 
These  commenters  requested  that  the 
final  rules  permit  financial  institutions 
and  creditors  a  reasonable  amount  of 
time  to  adjust  the  Red  Flags  included  in 
their  Programs. 

Some  commenters  agreed  that  the 
enumerated  sources  of  Red  Flags  were 
appropriate.  A  few  commenters  stated 
that  financial  institutions  and  creditors 
should  not  be  required  to  include  in 
their  Programs  any  Red  Flags  except  for 
those  set  forth  in  Appendix  J  or  in 
supervisory  guidance,  or  that  they  had 
experienced.  However,  most 
commenters  objected  to  the  requirement 
that,  at  a  minimum,  the  Program 
incorporate  any  relevant  Red  Flags  from 
Appendix  J. 

Some  financial  institution 
commenters  urged  deletion  of  the 
proposed  requirement  to  include  a  list 
of  relevant  Red  Flags  in  their  Program. 
They  stated  that  a  financial  institution 
should  be  able  to  assess  which  Red 
Flags  are  appropriate  without  having  to 
justify  to  an  examiner  why  it  failed  to 
include  a  specific  Red  Flag  on  a  list. 
Other  commenters  recommended  that 
the  list  of  Red  Flags  in  Appendix  J  be 
illustrative  only.  These  commenters 
recommended  that  a  financial 
institution  or  creditor  be  permitted  to 
include  any  Red  Flags  on  its  list  that  it 
concludes  are  appropriate.  They 
suggested  that  the  Agencies  encourage 
institutions  to  review  the  list  of  Red 
Flags,  and  use  their  own  experience  and 
expertise  to  identify  other  Red  Flags  that 
become  apparent  as  fraudsters  adapt 
and  develop  new  techniques.  They 
maintained  that  in  this  manner, 
institutions  and  creditors  would  be  able 
to  identify  the  appropriate  Red  Flags 
and  not  waste  limited  resources  and 
effort  addressing  those  Red  Flags  in 


Appendix  J  that  were  obsolete  or  not 
appropriate  for  their  activities. 

By  contrast,  consumer  groups 
criticized  the  flexibility  and  discretion 
afforded  to  financial  institutions  and 
creditors  in  this  section  of  the  proposed 
rules.  These  commenters  urged  the 
Agencies  to  make  certain  Red  Flags  fi-om 
Appendix  J  mandatory,  such  as  a  fraud 
alert  on  a  consumer  report. 

Proposed  § _ .90(d){l)(ii)  provided 

that  in  order  to  identify  which  Red  Flags 
are  relevant  to  detecting  a  possible  risk 
of  identity  theft  to  its  customers  or  to  its 
own  safety  and  soundness,  the  financial 
institution  or  creditor  must  consider: 

A.  Which  of  its  accounts  are  subject 
to  a  risk  of  identity  theft; 

B.  The  methods  it  provides  to  open 
these  accounts; 

C.  The  methods  it  provides  to  access 
these  accounts;  and 

D.  Its  size,  location,  and  customer 
base. 

While  some  industry  commenters 
thought  the  enumerated  factors  were 
appropriate,  other  commenters  stated 
that  the  factors  on  the  list  were  not 
necessarily  the  ones  used  by  financial 
institutions  to  identify  risk  and  were 
irrelevant  to  any  determination  of 
identity  theft  or  actual  ft-aud.  These 
commenters  maintained  that  this 
proposed  requirement  would  require 
financial  institutions  to  develop  entirely 
new  programs  that  may  not  be  as 
effective  or  efficient  as  those  designed 
by  anti-fraud  experts.  Therefore,  they 
recommended  that  the  final  rules 
provide  financial  institutions  and 
creditors  with  wide  latitude  to 
determine  what  factors  they  should 
consider  and  how  they  categorize  them. 
These  commenters  urged  the  Agencies 
to  refrain  from  providing  a  list  of  factors 
that  financial  institutions  and  creditors 
would  have  to  consider  because  a  finite 
list  could  limit  their  ability  to  adapt  to 
new  forms  of  identity  theft. 

Some  commenters  suggested  that  the 
risk  evaluation  include  an  assessment  of 
other  factors  such  as  the  likelihood  of 
harm,  the  cost  and  operational  burden 
of  using  a  particular  Red  Flag  and  the 
effectiveness  of  a  particular  Red  Flag  for 
that  institution  or  creditor.  Some 
commenters  suggested  that  the  factors 
refer  to  the  likely  risk  of  identity  theft, 
while  others  suggested  that  the  factors 
be  modified  to  refer  to  the  possible  risk 
of  identity  theft  to  which  each  type  of 
account  offered  by  the  financial 
institution  or  creditor  is  subject.  Other 
commenters,  including  a  trade 
association  representing  small  financial 
institutions,  asked  the  Agencies  to 
provide  guidelines  on  how  to  conduct  a 
risk  assessment. 


Federal  Register /VoL  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


63727 


The  final  rules  continue  to  address 
the  identification  of  relevant  Red  Flags, 
but  simply  state  that  the  first  element  of 
a  Program  must  be  reasonable  policies 
and  procedures  to  identify  relevant  Red 
Flags  for  the  covered  accounts  that  the 
financial  institution  or  creditor  offers  or 
maintains.  The  final  rules  also  state  that 
a  financial  institution  or  creditor  must 
incorporate  these  Red  Flags  into  its 
•Program. 

The  final  rules  do  not  require  policies 
and  procedures  for  identifying  which 
Red  Flags  are  relevant  to  detecting  a 
“possible  risk”  of  identity  theft. 
Moreover,  as  described  below,  a  covered 
entity’s  obligation  to  update  its  Red 
Flags  is  now  a  separate  element  of  the 
Program.  The  section  of  the  proposed 
rules  describing  the  various  factors  that 
a  financial  institution  or  creditor  must 
consider  to  identify  relevant  Red  Flags, 
and  the  sources  from  which  a  financial 
institution  or  creditor  must  derive  its 
Red  Flags,  are  now  in  section  II  of  the 
guidelines  titled  “  Identifying  Relevant 
Red  Flags.” 

The  Agencies  acknowledge  that 
establishing  a  finite  list  of  factors  that  a 
financial  institution  or  creditor  must 
consider  when  identifying  relevant  Red 
Flags  for  covered  accounts  could  limit 
the  ability  of  a  financial  institution  or 
creditor  to  respond  to  new  forms  of 
identity  theft.  Therefore,  section  II  of  the 
guidelines  contains  a  list  of  factors  that 
a  financial  institution  or  creditor 
“should  consider  *  *  *  as 

appropriate”  in  identifying  relevant  Red 
Flags. 

The  Agencies  also  modified  the  list  in 
order  to  provide  more  appropriate 
examples  of  factors  for  consideration  by 
a  financial  institution  or  creditor 
determining  which  Red  Flags  may  be 
relevant.  These  factors  are: 

•  The  types  of  covered  accounts  it 
offers  or  maintains: 

•  The  methods  it  provides  to  open  its 
covered  accounts; 

•  The  methods  it  provides  to  access 
its  covered  accounts;  and 

•  Its  previous  experiences  with 
identity  theft. 

Thus,  for  example,  Red  Flags  relevant 
to  deposit  accounts  may  differ  from 
those  relevant  to  credit  accounts,  and 
those  applicable  to  consumer  accounts 
may  differ  from  those  applicable  to 
business  accounts.  Red  Flags 
appropriate  for  accounts  that  may  be 
opened  or  accessed  remotely  may  differ 
from  those  that  require  face-to-face 
contact.  In  addition,  a  financial 
institution  or  creditor  should  consider 
identifying  as  relevant  those  Red  Flags 
that  directly  relate  to  its  previous 
experiences  with  identity  theft. 


Section  II  of  the  guidelines  also  gives 
examples  of  sources  from  which 
financial  institutions  and  creditors 
should  derive  relevant  Red  Flags,  rather 
than  requiring  that  the  Program 
incorporate  relevant  Red  Flags  strictly 
from  the  four  sources  listed  in  the 
proposed  rules.  Section  II  states  that  a 
financial  institution  or  creditor  should 
incorporate  into  its  Program  relevant 
Red  Flags  from  sources  such  as:  (1) 
Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced;  (2)  methods  of  identity 
theft  that  the  financial  institution  or 
creditor  has  identified  that  reflect 
changes  in  identity  theft  risks;  and  (3) 
applicable  supervisory  guidance. 

"rhe  Agencies  have  deleted  the 
reference  to  the  Red  Flags  in  Appendix 
J  as  a  source.  Instead,  a  separate 
provision  in  section  II  of  the  guidelines, 
titled  “Categories  of  Red  Flags,”  states 
that  the  Program  of  a  financial 
institution  or  creditor  “should  include” 
relevant  Red  Flags  from  five  particular 
categories  “as  appropriate.”  The 
Agencies  have  included  these 
categories,  which  summarize  the 
various  types  of  Red  Flags  that  were 
previously  enumerated  in  Appendix  J, 
in  order  to  provide  additional  non- 
prescriptive  guidance  regarding  the 
identification  of  relevant  Red  Flags. 

Section  II  of  the  guidelines  also  notes 
that  “examples”  of  individual  Red  Flags 
from  each  of  the  five  categories  are 
appended  as  Supplement  A  to 
Appendix  J.  The  examples  in 
Supplement  A  are  a  list  of  Red  Flags 
similar  to  those  found  in  the  proposed 
rules.  The  Agencies  did  not  intend  for 
these  examples  to  be  a  comprehensive 
list  of  all  types  of  identity  theft  that  a 
financial  institution  or  creditor  may 
experience.  When  identifying  Red  Flags, 
financial  institutions  and  creditors  must 
consider  the  nature  of  their  business 
and  the  type  of  identity  theft  to  which 
they  may  be  subject.  For  instance, 
creditors  in  the  health  care  field  may  be 
at  risk  of  medical  identity  theft  [i.e., 
identity  theft  for  the  purpose  of 
obtaining  medical  services)  and, 
therefore,  must  identify  Red  Flags  that 
reflect  this  risk. 

The  Agencies  also  have  decided  not  to 
single  out  any  specific  Red  Flags  as 
mandatory  for  all  financial  institutions 
and  creditors.  Rather,  the  final  rule 
continues  to  follow  the  risk-based,  non- 
prescriptive  approach  regarding  the 
identification  of  Red  Flags  that  was  set 
forth  in  the  proposal.  The  Agencies 
recognize  that  the  final  rules  and 
guidelines  cover  a  wide  variety  of 
financial  institutions  and  creditors  that 
offer  and  maintain  many  different 
products  and  services,  and  require  the 


flexibility  to  be  able  to  adapt  to  rapidly 
changing  risks  of  identity  theft. 

Sections _ .90(d)(2)(ii)  and  (Hi) 

Elements  II  and  III  of  the  Program: 
Detection  of  and  Response  to  Red  Flags 

Proposed  § _ .90(d)(2)  stated  that  the 

Program  must  include  reasonable 
policies  and  procedures  designed  to 
prevent  and  mitigate  identity  theft  in 
connection  with  the  opening  of  an 
account  or  any  existing  account.  This 
section  then  described  the  policies  and 
procedures  that  the  Program  must 
include,  some  of  which  related  solely  to 
account  openings  while  others  related  to 
existing  accounts. 

Some  financial  institution 
commenters  acknowledged  that 
reference  to  prevention  and  mitigation 
of  identity  theft  was  generally  a  good 
objective,  but  they  urged  that  the  final 
rules  refrain  from  prescribing  how 
financial  institutions  must  achieve  it. 
Others  noted  that  the  CIP  rules  and  the 
Information  Security  Standards  already 
required  many  of  the  steps  in  the 
proposal.  They  recommended  that  the 
final  rules  recognize  this  and  clarify  that 
compliance  with  parallel  requirements 
would  be  sufficient  for  compliance 
under  these  rules. 

Section _ .90(d)(1)  of  the  final  rules 

requires  financial  institutions  and 
creditors  to  develop  and  implement  a 
written  Program  to  detect,  prevent,  and 
mitigate  identity  theft  in  connection 
with  the  opening  of  a  covered  account 
or  any  existing  covered  account. 
Therefore,  the  Agencies  concluded  that 
it  was  not  necessary  to  reiterate  this 

requirement  in  § _ .90(d)(2).  The 

Agencies  have  deleted  the  prefatory 

language  from  proposed  § _ .90(d)(2)  on 

prevention  and  mitigation  in  order  to 
streamline  the  final  rules.  The  various 
provisions  addressing  prevention  and 
mitigation  formerly  in  this  section, 
namely,  verification  of  identity, 
detection  of  Red  Flags,  assessment  of 
the  risk  of  Red  Flags,  and  responses  to 
the  risk  of  identity  theft,  have  been 
incorporated  into  the  final  rules  as 
“Elements  of  the  Program”  and  into  the 
guidelines  elaborating  on  these 
provisions.  Comments  received 
regarding  these  provisions  and  the 
manner  in  which  they  have  been 
integrated  into  the  final  rules  and 
guidelines  follows. 

Detecting  Red  Flags 

Proposed  § _ .90(d)(2)(i)  stated  that 

the  Program  must  include  reasonable 
policies  and  procedures  to  obtain 
identifying  information  about,  and 
verify  the  identity  of,  a  person  opening 
an  account.  This  provision  was 
designed  to  address  the  risk  of  identity 
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theft  to  a  financial  institution  or  creditor 
that  occurs  in  connection  with  the 
opening  of  new  accounts. 

The  proposed  rules  stated  that  any 
financial  institution  or  creditor  would 
be  able  to  satisfy  the  proposed 

requirement  in  § _ .90(d)(2)(i)  by  using 

the  policies  and  procedures  for  identity 
verification  set  forth  in  the  CIP  rules. 

The  preamble  to  the  proposed  rules 
explained  that  although  the  CIP  rules 
exclude  a  variety  of  entities  from  the 
definition  of  “customer”  and  exclude  a 
number  of  products  and  relationships 
from  the  definition  of  “account,”  the 
Agencies  were  not  proposing  any 
exclusions  from  either  of  these  terms 
given  the  risk-based  nature  of  the 
regulations. 

Most  commenters  supported  this 
provision.  Many  of  these  commenters 
urged  the  Agencies  to  include  in  the 
final  rules  a  clear  statement 
acknowledging  that  financial 
institutions  and  creditors  complying 
with  the  CIP  rules  would  be  deemed  to 
be  in  compliance  with  this  provision’s 
requirements.  Some  of  these 
commenters  encouraged  the  Agencies  to 
place  the  exemptions  from  the  CIP  rules 
in  these  final  rules  for  consistency  in 
implementing  both  regulatory  mandates. 

Some  commenters,  however,  believed 
the  requirement  to  verify  the  identity  of 
a  person  opening  an  account  duplicated 
the  requirements  in  the  CIP  rules  and 
urged  elimination  of  this  redundancy. 
Other  entities  not  already  subject  to  the 
CIP  rules  stated  that  complying  with 
those  rules  would  be  very  costly  and 
burdensome.  These  commenters  asked 
that  the  Agencies  provide  them  with 
additional  guidance  regarding  the  CIP 
rules. 

Consumer  groups  were  concerned  that 
use  of  the  CIP  rules  would  not 
adequately  address  identity  theft.  They 
stated  that  the  CIP  rules  allow  accounts 
to  be  opened  before  identity  is  verified, 
which  is  not  the  proper  standard  to 
prevent  identity  theft. 

As  described  below,  the  Agencies 
have  moved  verification  of  the  identity 
of  persons  opening  an  account  into 
section  III  of  the  guidelines  where  it  is 
described  as  one  of  the  policies  and 
procedures  that  a  financial  institution  or 
creditor  should  have  to  detect  Red  Flags 
in  connection  with  the  opening  of  a 
covered  account. 

Proposed  § _ .90(d)(2)(ii)  stated  that 

the  Program  must  include  reasonable 
policies  and  procedures  to  detect  the 
Red  Flags  identified  pursuant  to 

paragraph  § _ .90(d)(1).  The  Agencies 

did  not  receive  any  specific  comments 
on  this  provision. 

28  See,  e.g.,  31  CFR  103.121(a). 


In  the  final  rules,  the  detection  of  Red 
Flags  is  the  second  element  of  the 
Program.  The  final  rules  provide  that  a 
Program  must  contain  reasonable 
policies  and  procedures  to  detect  the 
Red  Flags  that  a  financial  institution  or 
creditor  has  incorporated  into  its 
Program. 

Section  III  of  the  guidelines  provides 
examples  of  various  means  to  detect  Red 
Flags.  It  states  that  the  Program’s 
policies  and  procedures  should  address 
the  detection  of  Red  Flags  in  connection 
with  the  opening  of  covered  accounts, 
such  as  by  obtaining  identifying 
information  about,  and  verifying  the 
identity  of,  a  person  opening  a  covered 
account,  for  example,  using  the  policies 
and  procedures  regarding  identification 
and  verification  set  forth  in  the  CIP 
rules.  Section  III  also  states  that  the 
Program’s  policies  and  procedures 
should  address  the  detection  of  Red 
Flags  in  connection  with  existing 
covered  accounts,  such  as  by 
authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity 
of  change  of  address  requests,  in  the 
case  of  existing  covered  accounts. 

Covered  entities  subject  to  the  CIP 
rules,  the  Federal  Financial  Institution’s 
Examination  Council’s  guidance  on 
authentication,^"  the  Information 
Security  Standards,  and  Bank  Secrecy 
Act  (BSA)  rules  may  already  be 
engaged  in  detecting  Red  Flags.  These 
entities  may  wish  to  integrate  the 
policies  and  procedures  already 
developed  for  purposes  of  complying 
with  these  issuances  into  their 
Programs.  However,  such  policies  and 
procedures  may  need  to  be 
supplemented.  For  example,  the  CIP 
rules  were  written  to  implement  section 
326  32  of  the  USA  PATRIOT  Act,33  an 
Act  directed  toward  facilitating  the 
prevention,  detection,  and  prosecution 
of  international  money  laundering  and 
the  financing  of  terrorism.  Certain  types 
of  “accounts,”  “customers,”  and 
products  are  exempted  or  treated 
specially  in  the  CIP  rules  because  they 
pose  a  lower  risk  of  money  laundering 
or  terrorist  financing.  Such  special 
treatment  may  not  be  appropriate  to 
accomplish  the  broader  objective  of 
detecting,  preventing,  and  mitigating 
identity  theft.  Accordingly,  the  Agencies 
expect  all  financial  institutions  and 
creditors  to  evaluate  the  adequacy  of 


•■*0  “Authentication  in  an  Internet  Banking 
Environment”  (October  12,  2005)  available  at 
http://www.ffiec.gov/pTess/pTl01205 .htm. 

8’  See.  e.g.  12  CFR  21.21  (national  banks);  12  CFR 
208.63  (state  member  banks);  12  CFR  326.8  (state 
non-member  banks);  12  CFR  563.177  (savings  * 
associations);  and  12  CFR  748.2  (credit  unions). 

82  31  U.S.C.  5318(1). 

88  Pub.  L.  107-56. 


existing  policies  and  procedures  and  to 
develop  and  implement  risk-based 
policies  and  procedures  that  detect  Red 
Flags  in  an  effective  and  comprehensive 
manner.  i 

Responding  to  Red  Flags 

Proposed  § _ .90(d)(2)(iii)  stated  that 

to  prevent  and  mitigate  identity  theft, 
the  Program  must  include  policies  and 
procedures  to  assess  whether  the  Red 
Flags  the  financial  institution  or  creditor 
detected  pursuant  to  proposed 

§ _ .90(d)(2)(ii)  evidence  a  risk  of 

identity  theft.  It  also  stated  that  a 
financial  institution  or  creditor  must 
have  a  reasonable  basis  for  concluding 
that  a  Red  Flag  (detected)  does  not 
evidence  a  risk  of  identity  theft. 

Financial  institution  commenters 
expressed  concern  that  this  standard 
would  force  an  institution  to  justify  to 
examiners  why  it  did  not  take  measures 
to  respond  to  a  particular  Red  Flag. 

Some  consumer  groups  believed  it  was 
appropriate  to  require  a  financial 
institution  or  creditor  to  have  a 
reasonable  basis  for  concluding  that  a 
particular  Red  Flag  detected  does  not 
evidence  a  risk  of  identity  theft.  Other 
consumer  groups  believed  that  this  was 
too  weak  a  standard  and  that  mandating 
the  detection  of  certain  Red  Flags  would 
be  more  effective  and  preventive. 

Some  commenters  mistakenly  read 
the  proposed  provision  as  requiring  a 
financial  institution  or  creditor  to  have 
a  reasonable  basis  for  excluding  a  Red 
Flag  listed  in  Appendix  J  from  its 
Program  requiring  the  mandatory  review 
and  analysis  of  each  and  every  Red  Flag. 
These  commenters  urged  the  Agencies 
to  delete  this  provision. 

Proposed  §  .90(d)(2)(iv)  stated  that 

to  prevent  and  mitigate  identity  theft, 
the  Program  must  include  policies  and 
procedures  that  address  the  risk  of 
identity  theft  to  the  customer,  the 
financial  institution,  or  creditor, 
commensurate  with  the  degree  of  risk 
posed.  The  proposed  regulations  also 
provided  an  illustrative  list  of  measures 
that  a  financial  institution  or  creditor 
could  take,  including: 

•  Monitoring  an  account  for  evidence 
of  identity  theft; 

•  Contacting  the  customer; 

•  Changing  any  passwords,  security 
codes,  or  other  security  devices  that 
permit  access  to  a  customer’s  account; 

•  Reopening  an  account  with  a  new 
account  number; 

•  Not  opening  a  new  account; 

•  Closing  an  existing  account; 

•  Notifying  law  enforcement  and,  for 
those  that  are  subject  to  31  U.S.C. 
5318(g),  filing  a  Suspicious  Activity 
Report  in  accordance  with  applicable 
law  and  regulation; 
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•  Implementing  any  requirements 
regarding  limitations  on  credit 
extensions  under  15  U.S.C.  1681c-l(h), 
such  as  declining  to  issue  an  additional 
credit  card  when  the  financial 
institution  or  creditor  detects  a  fraud  or 
active  duty  alert  associated  with  the 
opening  of  an  account,  or  an  existing 
account;  or 

•  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C. 
1681S-2,  to  correct  or  update  inaccurate 
or  incomplete  information. 

Some  commenters  agreed  that 
financial  institutions  and  creditors 
should  be  able  to  use  their  own 
judgment  to  determine  which  measures 
to  take  depending  upon  the  degree  of 
risk  that  is  present.  However,  consumer 
groups  believed  that  the  final  mles 
should  require  notification  of 
consumers  in  every  case  where  a  Red 
Flag  that  requires  a  response  has  been 
detected. 

Other  commenters  objected  to  some  of 
the  examples  given  as  measures  that 
financial  institutions  and  creditors 
could  take  to  address  the  risk  of  identity 
theft.  For  example,  one  commenter 
objected  to  the  inclusion,  as  an  example, 
of  the  requirements  regarding 
limitations  on  credit  extensions  under 
15  U.S.C.  1681c-l(h).  The  commenter , 
stated  that  this  statutory  provision  is 
confusing,  useless,  and  should  not  be 
referenced  in  the  final  rules.  Other 
commenters  suggested  that  the  Agencies 
clarify  that  the  inclusion  of  this 
statutory  provision  in  the  proposed 
rules  as  an  example  of  how  to  address 
the  risk  of  identity  theft  did  not  make 
this  provision  discretionary. 

The  final  rules  merge  the  concepts 

previously  in  proposed  § _ .90(d){2)(iii) 

and  § _ .90(d)(2){iv)  into  the  third 

element  of  the  Program:  reasonable 
policies  and  procedures  to  respond 
appropriately  to  any  Red  Flags  that  are 
detected  pursuant  to  paragraph  (d)(2)(ii) 
of  this  section  to  prevent  and  mitigate 
identity  theft. 

In  order  to  “respond  appropriately,”  it 
is  implicit  that  a  financial  institution  or 
creditor  must  assess  whether  the  Red 
Flags  detected  evidence  a  risk  of 
identity  theft,  and  must  have  a 
reasonable  basis  for  concluding  that  a 
Red  Flag  does  not  evidence  a  risk  of 
identity  theft.  Therefore,  the  Agencies 
concluded  that  it  is  not  necessary  to 
specify  any  such  septate  assessment, 
and,  accordingly,  deleted  the  language 
from  the  proposal  regarding  assessing 
Red  Flags  and  addressing  the  risk  of 
identity  theft. 

Most  of  the  examples  of  measures  for 
preventing  and  mitigating  identity  theft 
previously  listed  in  proposed 


§ _ .90(d)(2){iv)  are  now  located  in 

section  IV  of  the  guidelines,  titled 
“Prevention  and  Mitigation  of  Identity 
Theft.”  Section  IV  states  that  the 
Program’s  policies  and  procedures 
should  provide  for  appropriate 
responses  to  the  Red  Flags  the  financial 
institution  or  creditor  has  detected  that 
are  commensurate  with  the  degree  of 
risk  posed.  In  addition,  as  described 
earlier,  the  final  rules  do  not  define  Red 
Flags  to  include  indicators  of  a 
“possible  risk”  of  identity  theft 
(including  “precursors”  to  identity 
theft).  Instead,  section  IV  states  that  in 
determining  an  appropriate  response,  a 
financial  institution  or  creditor  should 
consider  aggravating  factors  that  may 
heighten  the  risk  of  identity  theft,  and 
provides  examples  of  such  factors. 

The  Agencies  also  modified  the 
examples  of  appropriate  responses  as 
follows.  First,  the  Agencies  added  “not 
attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account 
to  a  debt  collector”  as  a  possible 
response  to  Red  Flags  detected.  Second, 
the  Agencies  added  “determining  that 
no  response  is  warranted  under  the 
particular  circumstances”  to  make  clear 
that  an  appropriate  response  may  be  no 
response,  especially,  for  example,  when 
a  financial  institution  or  creditor  has  a 
reasonable  basis  for  concluding  that  the 
Red  Flags  detected  do  not  evidence  a 
risk  of  identity  theft. 

In  addition,  the  Agencies  moved  the  , 
proposed  examples,  that  referenced 
responses  mandated  by  statute,  to 
section  VII  of  the  guidelines  titled 
“Other  Applicable  Legal  Requirements” 
to  highlight  that  certain  responses  are 
legally  required. 

The  section  of  the  proposal  listing 
examples  of  measures  to  address  the 
risk  of  identity  theft  included  a  footnote 
that  discussed  the  relationship  between 
a  consumer’s  placement  of  a  fraud  or 
active  duty  alert  on  his  or  her  consumer 
report  and  ECOA,  15  U.S.C.  1691,  et  seq. 
A  few  commenters  objected  to  this 
footnote.  Some  commenters  believed 
that  creditors  had  a  right  to  deny  credit 
automatically  whenever  a  fraud  or 
active  duty  alert  appears  on  the 
consumer  report  of  an  applicant.  Other 
commenters  believed  that  the  footnote 
raised  complex  issues  under  the  ECOA 
and  FCRA  that  required  more  thorough 
consideration,  and  questioned  the  need 
and  appropriateness  of  addressing 
ECOA  in  the  context  of  this  rulemaking. 

Under  ECOA,  it  is  unlawful  for  a 
creditor  to  discriminate  against  any 
applicant  for  credit  because  the 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act  (CCPA),  15  U.S.C. 
1691(a).  A  consumer  who  requests  the 


inclusion  of  a  fraud  alert  or  active  duty 
alert  in  his  or  her  credit  file  is  exercising 
a  right  under  the  FCRA,  which  is  a  part 
of  the  CCPA,  15  U.S.C.  1601,  et  seq. 

When  a  credit  file  contains  a  fraud  or 
active  duty  alert,  section  605A  of  the 
FCRA,  15  U.S.C.  1681c-l(h),  requires  a 
creditor  to  take  certain  steps  before 
extending  credit,  increasing  a  credit 
limit,  or  issuing  an  additional  card  on 
an  existing  credit  account.  For  an  initial 
or  active  duty  alert,  these  steps  include 
utilizing  reasonable  policies  and 
procedures  to  form  a  reasonable  belief 
that  the  creditor  knows  the  identity  of 
the  consumer  and,  where  a  consumer 
has  specified  a  telephone  number  for 
identity  verification  purposes, 
contacting  the  consumer  at  that  . 
telephone  number  or  taking  reasonable 
steps  to  verify  the  consumer’s  identity 
and  confirm  that  the  application  i^  not 
the  result  of  identity  theft,  15  U.S.C.  • 
1681c-l(h)(l)(B). 

The  purpose  of  the  footnote  was  to 
remind  financial  institutions  and 
creditors  of  their  legal  responsibilities  in 
circumstances  where  a  consumer  has 
placed  a  fraud  or  active  duty  alert  on  his 
or  her  consumer  report.  In  particular, 
the  Agencies  have  concerns  that  in  some 
cases,  creditors  have  adopted  policies  of 
automatically  denying  credit  to 
consumers  whenever  an  initial  fraud 
alert  or  an  active  duty  alert  appears  on 
an  applicant’s  consumer  report.  The 
Agencies  agree  that  this  rulemaking  is 
not  the  appropriate  vehicle  for 
addressing  issues  under  ECOA. 

However,  the  Agencies  will  continue  to 
evaluate  compliance  with  ECOA 
through  their  routine  examination  or 
enforcement  processes,  including  issues 
related  to  fraud  and  active  duty  alerts. 

Section _ .90(d)(2)(iv)  Element  IV  of 

the  Program:  Updating  the  Program 

To  ensure  that  the  Program  of  a 
financial  institution  or  creditor  remains 
effective  over  time,  the  final  rules 
provide  a  fourth  element  of  the  Program: 
policies  and  procedures  to  ensure  the 
Program  (including  the  Red  Flags 
determined  to  be  relevant)  is  updated 
periodically  to  reflect  changes  in  risks  to 
customers  and  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft.  As 
described  earlier,  this  element  replaces 
the  requirements  formerly  in  proposed 

§ _ .90(c)(2)  which  stated  that  the 

Program  must  be  designed  to  address 
changing  identity  theft  risks  as  they 
arise,  and  proposed  §  .90(d)(l)(i) 

which  stated  fiiat  the  Red  Flags 
included  in  a  covered  entity’s  Program 
must  reflect  changing  identity  theft  risks 
to  customers  and  to  the  financial 
institution  or  creditor  as  they  arise. 
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Unlike  the  proposed  provisions, 
however,  this  element  only  requires 
“periodic”  updating.  The  Agencies 
concluded  that  requiring  financial 
institutions  and  creditors  to 
immediately  and  continuously  update 
their  Programs  would  be  overly 
burdensome. 

Section  V  of  the  guidelines  elaborates 
on  the  obligation  to  ensure  that  the 
Program  is  periodically  updated.  It 
reiterates  the  factors  previously  in 

proposed  § _ .90(c)(2)  that  should  cause 

a  financial  institution  or  creditor  to 
update  its  Program,  such  as  its  own 
experiences  with  identity  theft,  changes 
in  methods  of  identity  theft,  changes  in 
methods  to  detect,  prevent  and  mitigate 
identity  theft,  changes  in  accounts  that 
it  offers  or  maintains,  and  changes  in  its 
business  arrangements. 

Section  .90(e)  Administration  of  the 
Program 

The  final  rules  group  the  remaining 
provisions  of  the  proposed  rules  under 
the  heading  “Administration  of  the 
Program,”  albeit  in  a  different  order 
than  proposed.  This  section  of  the  final 
rules  describes  the  steps  that  financial 
institutions  and  creditors  must  take  to 
administer  the  Program,  including: 
Obtaining  approval  of  the  initial  written 
Program;  ensuring  oversight  of  the 
development,  implementation  and 
administration  of  the  Program;  training 
staff;  and  overseeing  service  provider 
arrangements. 

A  number  of  commenters  criticized 
each  of  the  proposed  provisions 
regarding  administration  of  the  Program, 
arguing  they  were  not  specifically 
required  by  section  114.  The  Agencies 
believe  the  mandate  in  section  114  is 
broad,  and  provides  the  Agencies  with 
an  ample  basis  to  issue  rules  and 
guidelines  containing  these  provisions 
because  they  are  critical  to  ensuring  the 
effectiveness  of  a  Program.  Therefore, 
the  Agencies  have  retained  these 
elements  in  the  final  rules  and 
guidelines  with  some  modifications,  as 
follows. 

Sections  .90(e)(  1 )  and  (2) 

Involvement  of  the  Board  of  Directors 
and  Senior  Management 

Proposed  § _ .90(d)(5)  highlighted  the 

responsibility  of  the  board  of  directors 
and  senior  management  to  develop, 
implement,  and  oversee  the  Program. 

Proposed  § _ .90(d)(5)(i)  specifically 

required  the  board  of  directors  or  an 
appropriate  committee  of  the  board  to 
approve  the  written  Program.  Proposed 

§ _ .90(d)(5)(ii)  required  that  the  board, 

an  appropriate  committee  of  the  board, 
or  senior  management  be  charged  with 
overseeing  the  development. 


implementation,  and  maintenance  of  the 
Program,  including  assigning  specific 
responsibility  for  its  implementation. 
The  proposal  also  provided  that  persons 
charged  with  overseeing  the  Program 
must  review  reports  prepared  at  least 
annually  by  staff  regarding  compliance 
by  the  financial  institution  or  creditor 
with  the  regulations. 

Proposed  § _ .90(d)(5)(iii)  stated  that 

reports  must  discuss  material  matters 
related  to  the  Program  and  evaluate 
issues  such  as;  The  effectiveness  of  the 
policies  and  procedures  of  the  financial 
institution  or  creditor  in  addressing  the 
risk  of  identity  theft  in  connection  with 
the  opening  of  accounts  and  with 
respect  to  existing  accounts;  service 
provider  arrangements;  significant 
incidents  involving  identity  theft  and 
management’s  response;  and 
recommendations  for  changes  in  the 
Program. 

Some  commenters  agreed  that  identity 
theft  is  an  important  issue,  and  the 
board,  therefore,  should  be  involved  in 
the  overall  development,  approval,  and 
oversight  of  the  Program.  These 
commenters  suggested  that  the  final 
rules  make  clear  that  the  board  need  not 
be  responsible  for  the  day-to-day 
operations  of  the  Program. 

Most  industry  commenters  opposed 
the  proposed  requirement  that  the  board 
or  board  committee  approve  the 
Program  and  receive  annual  reports 
about  compliance  with  the  Program. 
These  commenters  asserted  that  the 
statute  does  not  mandate  such 
requirements,  and  that  compliance  with 
these  rules  did  not  warrant  more  board 
attention  than  other  regulations.  They 
asserted  that  such  requirements  would 
impede  the  ability  of  a  financial 
institution  or  creditor  to  keep  up  with 
the  fast-paced  changes  and 
developments  inherent  with  instances 
of  fraud  and  identity  theft.  They  stated 
that  boards  of  directors  should  not  be 
required  to  consider  the  minutiae  of  the 
fraud  prevention  efforts  of  a  financial 
institution  or  creditor  and  suggested  the 
task  be  delegated  to  senior  management 
with  expertise  in  this  area.  Some 
commenters  suggested  the  final  rules 
provide  a  covered  entity  with  the 
discretion  to  assign  oversight 
responsibilities  in  a  manner  consistent 
with  the  institution’s  own  risk 
evaluation. 

One  commenter  suggested  that  the 
final  rules  permit  the  board  of  directors 
of  a  holding  company  to  approve  and 
oversee  the  Program  for  the  entire 
organization.  The  commenter  explained 
that  this  approach  would  eliminate  the 
need  for  redundant  actions  by  a 
multiplicity  of  boards,  and  help  to 


insure  uniformity  of  policy  throughout 
large  organizations. 

Some  commenters  stated  that  the 
preparation  of  reports  for  board  review 
would  be  costly  and  burdensome.  The 
SBA  suggested  that  the  FTC  consider  a 
one-page  certification  option  for  small 
low-risk  entities  to  minimize  the  burden 
of  reports.  One  commenter  opined  that 
it  would  be  sufficient  if  the  Agencies 
mandated  that  covered  entities 
continuously  review  and  evaluate  the 
policies  and  procedures  they  adopted 
pursuant  to  the  regulations  and  modify 
them  as  necessary.  Consumer  groups 
suggested  that  the  final  rules 
specifically  require  financial 
institutions  and  creditors  to  adjust  their 
Programs  to  address  deficiencies  raised 
by  their  annual  reports. 

Commenters  generally  took  the 
position  that  reports  to  the  board,  a 
board  committee,  or  senior  management 
regarding  compliance  with  the  final 
rules  should  be  prepared  at  most  on  a 
yearly  basis,  or  when  significant 
changes  have  occurred  that  alter  the 
institution’s  risk.  One  commenter 
recommended  a  clarification  that  any 
reporting  to  the  board  of  material 
information  relating  to  the  Program 
could  be  combined  with  reporting 
obligations  required  under  the 
Information  Security  Standards. 

Section  .90(e)(1)  of  the  final  rules 
continues  to  require  approval  of  the 
written  Program  by  the  board  of 
directors  or  an  appropriate  committee  of 
the  board.  However,  to  ensure  that  this 
requirement  does  not  hamper  the  ability 
of  a  financial  institution  or  creditor  to 
update  its  Program  in  a  timely  manner, 
the  final  rules  provide  that  the  board  or 
an  appropriate  committee  must  approve 
only  the  initial  written  Program. 
Thereafter,  at  the  discretion  of  the 
covered  entity,  the  board,  a  committee, 
or  senior  management  may  update  the 
Program. 

Bank  holding  companies  and  their 
bank  and  non-bank  subsidiaries  will  be 
governed  by  the  principles  articulated 
in  connection  with  the  banking 
agencies”  Information  Security 
Standards; 

The  Agencies  agree  that  subsidiaries 
within  a  holding  company  can  use  the 
security  program  developed  at  the  holding 
company  level.  However,  if  subsidiary 
institutions  choose  to  use  a  security  program 
developed  at  the  holding  company  level,  the 
board  of  directors  or  an  appropriate 
committee  at  each  subsidiary  institution 
must  conduct  an  independent  review  to 
ensure  that  the  program  is  suitable  and 
complies  with  the  requirements  prescribed 
by  the  subsidiary’s  primary  regulator  *  *  *  , 

66  FR  8620  (Feb.  1,  2001)  (Preamble  to 
final  Information  Security  Standards.) 
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The  Agencies  recognize  that  hoards  of 
directors  have  many  responsibilities  and 
it  generally  is  not  feasible  for  a  board  to 
involve  itself  in  the  detailed  oversight, 
development,  implementation,  and 
administration  of  the  Program. 

Accordingly,  § _ .90(e)(2)  of  the  final 

rules  provides  discretion  to  a  financial 
institution  or  creditor  to  determine  who 
will  be  responsible  for  these  aspects  of 
the  Program.  It  states  that  a  financial 
institution  or  creditor  must  involve  the 
board  of  directors,  an  appropriate 
committee  thereof,  or  a  designated 
employee  at  the  level  of  senior 
management  in  the  oversight, 
development,  implementation,  and 
administration  of  the  Program. 

Section  VI  of  the  guidelines  elaborates 
on  this  provision  of  the  final  rules.  The 
guidelines  note  that  such  oversight 
should  include  assigning  specific 
responsibility  for  the  Program’s 
implementation  and  reviewing  reports 
prepared  by  staff  on  compliance  by  the 
financial  institution  or  creditor  with  this 
section.  As  suggested  by  commenters, 
the  guidelines  also  state  that  oversight 
should  include  approving  material 
changes  to  the  Program  as  necessary  to 
address  changing  identity  theft  risks. 
Section  VI  also  provides  that  reports 
should  be  prepared  at  least  annually 
and  describes  the  contents  of  a  report  as 
proposed  in  §  _  .90(d)(5)(iii)(B). 

These  steps  are  modeled  on  sections 
of  the  Information  Security  Standards. 
As  noted  previously,  financial 
institutions  and  creditors  subject  to 
these  Standards  may  combine  elements 
required  under  the  final  rules  and 
guidelines,  including  reports,  with  those 
required  by  the  Standards,  as  they  see 
fit. 

Section  .90(e)(3)  Staff  Training 

Proposed  § _ .90(d)(3)  required  each 

financial  institution  or  creditor  to  train 
staff  to  implement  its  Program. 

Consumer  groups  believed  that  this 
provision  should  be  more  detailed  and 
specifically  require  monitoring, 
oversight,  and  auditing  of  a  covered 
entity’s  training  efforts.  By  contrast,  a 
number  of  industry  commenters 
recommended  that  the  Agencies 
withdraw  this  provision  because  they 
believed  it  was  burdensome.  Some  of 
these  commenters  asserted  that  the 
Agencies  had  not  taken  into  account  the 
limited  personnel  and  resources  • 


A  board  approval  requirement  is  also  found  in 
the  BSA  rules  of  the  Federal  banking  agencies  and 
the  NCUA.  See  12  CFR  21.21;  (OCC);  12  CFR  208.63 
(Board);  12  CFR  326.8  (FDIC);  12  CFR  563.177 
(OTS);  and  12  CFR  748.2  (NCUA).  Thus,  contrary 
to  the  assertion  of  some  commenters,  this  rule  is 
being  treated  in  a  manner  similar  to  other  rules. 


available  to  smaller  institutions  to 
provide  training. 

Some  financial  institution 
commenters  stated  that  it  was  not  clear 
why  staff  training  would  be  specifically 
required  under  the  final  rules,  absent  a 
specific  statutory  requirement.  They 
maintained  that  financial  institutions 
have  sufficient  incentives  to  ensure  that 
appropriate  staff  is  trained.  Other 
commenters  suggested  that  the  Agencies 
clarify  that  this  provision  would  only 
require  training  for  relevant  staff  and 
would  permit  training  on  identity  theft 
that  is  integrated  into  overall  staff 
training  on  similar  or  overlapping 
matters  such  as  fraud  prevention. 

One  commenter.objected  to  an 
example  in  the  preamble  to  the 
proposed  rules  which  stated  that  staff 
should  be  trained  to  detect  “anomalous 
wire  transfers  in  connection  with  a 
customer’s  deposit  account.”  The 
commenter  stated  that  this  example 
potentially  exposed  financial 
institutions  to  significant  and 
unintended  liability,  predicting  that 
customers  and  law  enforcement  would 
use  the  rules  to  support  claims  that 
financial  institutions  are  responsible  for 
authorizing  transactions  by  fraudsters. 
The  commenter  asserted  tbat  financial 
institutions  do  not  have  systems  that 
can  detect  these  transactions  because 
they  fall  outside  the  usual  fraud  filter 
parameters. 

Section _ .90(e)(3)  of  the  final  rules 

provides  that  a  covered  entity  must  train 
staff,  as  necessary,  to  effectively 
implement  the  Program.  There  is  no 
corresponding  section  of  the  guidelines. 

The  Agencies  continue  to  believe 
proper  training  will  enable  staff  to 
address  the  risk  of  identity  theft. 
However,  this  provision  requires 
training  of  only  relevant  staff.  In 
addition,  staff  that  has  already  been 
trained,  for  example,  as  a  part  of  the 
anti-fraud  prevention  efforts  of  the 
financial  institution  or  creditor,  do  not 
need  to  be  re-trained  except  “as 
necessary.” 

The  Agencies  recognize  that  some  of 
the  examples,  such  as  detecting 
“anomalous  wire  transfers  in 
connection  with  a  customer’s  deposit 
account”  may  fall  outside  the  usual 
fraud  filter  parameters.  However,  the 
Agencies  expect  that  compliance  with 
the  final  rules  will  improve  the  ability 
of  financial  institutions  and  creditors  to 
detect,  prevent,  and  mitigate  identity 
theft. 

Section _ .90(e)(4)  Oversight  of  Service 

Provider  Arrangements 

Proposed  § _ .90(d)(4)  stated  that, 

whenever  a  financial  institution  or 
creditor  engaged  a  service  provider  to 


perform  an  activity  on  its  behalf  and  the 
requirements  of  the  Program  applied  to 
that  activity,  the  financial  institution  or 
creditor  would  be  required  to  take  steps 
designed  to  ensure  the  activity  is 
conducted  in  compliance  with  a 
Program  that  satisfies  the  regulations. 
The  preamble  to  the  proposed  rules 
explained  that  this  provision  would 
allow  a  service  provider  serving 
multiple  financial  institutions  and 
creditors  to  conduct  activities  on  behalf 
of  these  entities  in  accordance  with  its 
own  program  to  prevent  identity  theft, 
as  long  as  the  program  meets  the 
requirements  of  the  regulations.  The 
service  provider  would  not  need  to 
apply  the  particular  Program  of  each 
individual  financial  institution  or 
creditor  to  whom  it  is  providing 
services. 

Several  commenters  asserted  it  would 
be  costly  and  burdensome  for  financial 
institutions  and  creditors  to  ensure  third 
party  compliance  with  the  final  rules 
and  therefore,  this  provision  should  be 
eliminated.  They  urged  that  financial 
institutions  and  creditors  be  given 
maximum  flexibility  to  manage  service 
provider  relationships. 

Some  financial  institution 
commenters  also  suggested  that  the 
Agencies  withdraw  tbis  provision.  They 
stated  that  the  FACT  Act  does  not 
address  this  issue  and  asserted  that 
there  already  is  no  doubt  that  if  a 
financial  institution  delegates  any  of  its 
operations  to  a  third  party,  the 
institution  will  remain  responsible  for 
related  regulatory  compliance. 

Other  commenters  stated  that  it 
should  remain  a  contractual  matter 
between  the  parties  whether  the  service 
provider  may  implement  a  program  that 
is  different  from  its  financial  institution 
client. 

Consumer  groups  asked  the  Agencies 
to  ensure  that  the  decision  of  a  financial 
institution  or  creditor  to  outsource 
would  not  lead  to  lower  Red  Flag 
standards.  These  commenters  suggested 
the  final  rules  state  that  the  Program 
must  also  meet  the  requirements  that 
would  apply  if  the  activity  were 
performed  without  the  use  of  a  service 
provider.  They  also  suggested  the  final 
rules  clarify  tbat,  in  addition  to  any 
responsibility  on  the  service  provider 
imposed  by  law,  regulation,  or  contract, 
the  financial  institution  or  creditor 
would  be  responsible  for  a  failure  to 
comply  with  the  Program. 

Most  commenters,  however,  agreed 
with  the  proposal  and  stated  that  a 
service  provider  must  have  the 
flexibility  to  meet  the  objectives  of  the 
rules  without  having  to  tailor  its 
services  to  the  Program  requirements  of 
each  company  for  which  it  provides 
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service.  These  commenters  noted  that 
this  proposed  approach  was  the  same  as 
that  used  in  the  Information  Security 
Standards. 

The  Agencies  believe  it  is  important 
to  retain  a  provision  in  the  final  rules 
addressing  service  providers  to  remind 
fmanciil  institutions  and  creditors  that 
they  continue  to  remain  responsible  for 
compliance  with  the  final  rules,  even  if 
they  outsource  operations  to  a  third 
party.  However,  the  Agencies  have 
simplified  the  service  provider 
provision  in  the  final  rules  and  moved 
the  remaining  parts  of  proposed 
§  .90(d)(4)  to  the  guidelines. 

Section  .90(e)(4)  of  the  final  rules 
provides  that  a  covered  entity  must 
exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements,  without  further 
elaboration.  This  provision  provides 
maximum  flexibility  to  financial 
institutions  and  creditors  in  managing 
their  service  provider  arrangements, 
while  making  clear  that  a  covered  entity 
cannot  escape  its  obligations  to  comply 
with  the  final  rules  and  to  include  in  its 
Program  those  guidelines  that  are 
appropriate  by  simply  outsourcing  an 
activity. 

Section  VI(c)  of  the  guidelines 
provides  that,  whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in 
connection  with  one  or  more  covered 
accounts,  the  financial  institution  or 
creditor  should  take  steps  to  ensure  that 
the  activity  of  the  service  provider  is 
conducted  in  accordance  with 
reasonable  policies  and  procedures 
designed  to  detect,  prevent,  and  mitigate 
the  risk  of  identity  theft.  Thus,  the 
guidelines  make  clear  that  a  service 
provider  that  provides  services  to 
multiple  financial  institutions  and 
creditors  may  do  so  in  accordance  with 
its  own  program  to  prevent  identity 
theft,  as  long  as  the  program  meets  the 
requirements  of  the  regulations.  The 
guidelines  also  provide  an  example  of 
how  a  covered  entity  may  comply  with 
this  provision.  The  guidelines  state  that 
a  financial  institution  or  creditor  could 
require  the  service  provider,  by  contract, 
to  have  policies  and  procedures  to 
detect  relevant  Red  Flags  that  may  arise 
in  the  performance  of  the  service 
provider’s  activities  and  either  report 
the  Red  Flags  to  the  financial  institution 
or  creditor  or  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

Section _ .90(f)  Consideration  of 

Guidelines  in  Appendix  J 

The  Agencies  have  added  a  provision 
to  the  final  rules  that  explains  the 
relationship  of  the  rules  to  the 
guidelines.  Section _ .90(f)  states  that 


each  financial  institution  or  creditor 
that  is  required  to  implement  a  Program 
must  consider  the  guidelines  in 
Appendix  J  and  include  in  its  Program 
those  guidelines  that  are  appropriate. 

Each  of  the  guidelines  corresponds  to 
a  provision  of  the  final  rules.  As 
mentioned  earlier,  the  guidelines  were 
issued  to  assist  financial  institutions 
and  creditors  in  the  development  and 
implementation  of  a  Program  that 
satisfies  the  requirements  of  the  final 
rules.  The  guidelines  provide  policies 
and  procedures  that  financial 
institutions  and  creditors  should  use, 
where  appropriate,  to  satisfy  the 
regulatory  requirements  of  the  final 
rules,  while  an  institution  or  a  creditor 
may  determine  that  a  particular 
guideline  is  not  appropriate  for  its 
circumstances,  it  nonetheless  must 
ensure  its  Program  contains  reasonable 
policies  and  procedures  to  fulfill  the 
requirements  of  the  final  rules.  This 
approach  provides  financial  institutions 
and  creditors  with  the  flexibility  to 
determine  “how  best  to  develop  and 
implement  the  required  policies  and 
procedures.” 

Supplement  A  to  Appendix  J:  Examples 
of  Red  Flags 

Section  114  of  the  FACT  Act  states 
that,  in  developing  the  guidelines,  the 
Agencies  must  identify  patterns, 
practices,  and  specific  forms  of  activity, 
that  indicate  the  possible  existence  of 
identity  theft.  The  Agencies  proposed 
implementing  this  provision  by 
requiring  the  Program  of  a  financial 
institution  or  creditor  to  include 
policies  and  procedures  for  the 
identification  and  detection  of  Red  Flags 
in  connection  with  an  account  opening 
or  an  existing  account,  including  from 
among  those  listed  in  Appendix  J. 

The  Agencies  compiled  the  Red  Flags 
enumerated  in  Appendix  J  from  a 
variety  of  sources,  such  as  literature  on 
the  topic,  information  from  credit 
bureaus,  financial  institutions,  creditors, 
designers  of  fraud  detection  software, 
and  the  Agencies’  own  experiences.  The 
preamble  to  the  proposed  rules  stated 
that  some  of  the  Red  Flags,  by 
themselves,  may  be  reliable  indicators 
of  identity  theft,  while  others  are  more 
reliable  when  detected  in  combination 
with  other  Red  Flags. 

The  preamble  to  the  proposed  rules 
explained  that  the  Agencies  recognized 
that  a  wide  range  of  financial 
institutions  and  creditors,  and  a  broad 
variety  of  accounts  would  be  covered  by 
the  regulations.  Therefore,  the  Agencies 

35  See  H.R.  Rep.  No.  108-263  at  43  (Sept.  4,  2003) 
(accompanying  H.R.  2622);  S.  Rep.  No.  108-166  at 
13  (Oct.  17,  2003)  (accompanying  S.  1753). 


proposed  to  afford  each  financial 
institution  and  creditor  flexibility  to 
determine  which  Red  Flags  were 
relevant  for  their  purposes  to  detect 
identity  theft,  including  from  among 
those  listed  in  Appendix  J. 

As  mentioned  previously,  consumer 
groups  criticized  the  discretion  in  the 
proposal  that  permitted  financial 
institutions  and  creditors  to  choose  Red 
Flags  relevant  to  detecting  the  risk  of 
identity  theft  based  upon  the  list  of 
enumerated  factors.  These  groups  urged 
the  Agencies  to  make  certain  Red  Flags 
in  Appendix  J  mandatory.  In  addition, 
consumer  groups  suggested  a  number  of 
additional  Red  Flags  for  inclusion  in 
Appendix  J. 

Some  commenters  agreed  that  the  list 
of  examples  of  Red  Flags  was 
appropriate  because,  in  their  view,  it 
was  designed  to  be  flexible.  Some 
industry  commenters,  including  a 
number  of  small  financial  institutions, 
stated  that  the  Red  Flags  set  forth  in 
Appendix  J  would  assist  them  in 
developing  and  improving  their  identity 
theft  prevention  programs.  Other 
commenters  suggested  deleting  the  list 
of  Red  Flags  or  modifying  the  list  in  a 
manner  appropriate  to  the  nature  of 
their  own  operations. 

The  Agencies  have  retained  the  list  of 
examples  of  Red  Flags  because  section 
114  states  that  the  Agencies  “shall 
identify  patterns,  practices,  and  specific 
forms  of  activity  that  indicate  the 
possible  existence  of  identity  theft.”  The 
Agencies  also  retained  the  list  because 
some  commenters  indicated  that  having 
examples  of  Red  Flags  would  be  helpful 
to  them.  However,  the  examples  of  Red 
Flags  are  now  set  forth  in  a  separate 
supplement  to  the  guidelines.  The  list  of 
examples  is  similar  to  that  which  the 
Agencies  proposed,  however,  the  Red 
Flags  that  the  Agencies  identified  as 
precursors  to  identity  theft  have  been 
deleted  and  are  now  addressed  in 
section  IV  of  the  guidelines.  Moreover, 
in  response  to  a  Congressional 
commenter,  the  Agencies  added,  as  an 
example  of  a  Red  Flag,  an  application 
that  gives  the  appearance  of  having  been 
destroyed  and  reassembled. 

The  introductory  language  to  the 
supplement  clarifies  that  the 
enumerated  Red  Flags  are  examples. 
Thus,  a  financial  institution  or  creditor 
may  tailor  the  Red  Flags  it  chooses  for 
its  Program  to  its  ovyn  operations.  A 
financial  institution  or  creditor  will  not 
need  to  justify  to  an  Agency  its  failure 
to  include  in  the  Program  a  specific  Red 
Flag  from  the  list  of  examples.  However, 
a  covered  entity  will  have  to  account  for 
the  overall  effectiveness  of  a  Program 
that  is  appropriate  to  its  size  and 
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complexity  and  the  nature  and  scope  of 
its  activities. 

Inactive  Accounts 

Section  114  also  directs  the  Agencies 
to  consider  whether  to  include 
reasonable  guidelines  for  notifying  the 
consumer  when  a  transaction  occurs  in 
connection  with  a  consumer’s  credit  or 
deposit  account  that  has  been  inactive 
for  two  years,  in  order  to  reduce  the 
likelihood  of  identity  theft.  The 
preamble  to  the  proposed  rules  noted 
that  the  Agencies  believed  that  the  two- 
year  limit  was  not  always  an  accurate 
indicator  of  identity  theft  given  the  wide 
variety  of  credit  and  deposit  accounts 
that  would  be  covered  by  the  provision. 
Therefore,  in  place  of  guidelines  on 
inactive  accounts,  the  Agencies 
proposed  incorporating  a  Red  Flag  on 
inactive  accounts  into  Appendix  J  that 
was  flexible  and  was  designed  to  take 
into  consideration  the  type  of  account, 
the  expected  pattern  of  usage  of  the 
account,  and  any  other  relevant  factors. 

Some  consumer  groups  suggested  that 
a  new  section  be  added  to  the  guidelines 
requiring  notice  to  the  consumer  when 
a  transaction  occurs  in  connection  with 
a  consumer’s  credit  or  deposit  account 
that  has  been  inactive  for  two  years 
unless  this  pattern  would  be  expected 
for  a  particular  type  of  account.  Other 
commenters  agreed  with  the  Agencies’ 
proposal  to  simply  make  activity  on  an 
inactive  account  a  Red  Flag.  They  also 
agreed  that  the  Agencies  should  not  use 
two  years  of  inactivity  as  a  hard  and  fast 
rule,  and  allow  financial  institutions 
and  creditors  to  use  their  own  standards 
to  determine  when  an  account  is 
inactive. 

In  the  final  rules,  the  Agencies 
continue  to  list  activity  on  an  inactive 
account  as  a  Red  Flag.  Given  the  variety 
of  covered  accounts  to  which  the  final 
rules  and  guidelines  will  apply,  the 
Agencies  concluded  that  the  two-year 
period  suggested  in  section  114  would 
not  necessarily  be  a  useful  indicator  of 
identity  theft.  Therefore,  the  Agencies 
have  not  included  a  provision  in  the 
guidelines  regarding  notification  when  a 
transaction  occurs  in  connection  with  a 
consumer’s  credit  or  deposit  account 
that  has  been  inactive  for  two  years. 

B.  Special  Rules  for  Card  Issuers 
1.  Background 

Section  114  also  requires  the  Agencies 
to  prescribe  joint  regulations  generally 
requiring  credit  and  debit  card  issuers  to 
assess  the  validity  of  change  of  address 
notifications.  In  particular,  these 
regulations  must  ensure  that  if  the  card 
issuer  receives  a  notice  of  change  of 
address  for  an  existing  account  and. 


within  a  short  period  of  time  (during  at 
least  the  first  30  days),  receives  a 
request  for  an  additional  or  replacement 
card  for  the  same  account,  the  issuer 
must  follow  reasonable  policies  and 
procedures  to  assess  the  validity  of  the 
change  of  address  through  one  of  three 
methods.  The  card  issuer  may  not  issue 
the  card  unless  it:  (1)  Notifies  the 
cardholder  of  the  request  at  the 
cardholder’s  former  address  and 
provides  the  cardholder  with  a  means  to 
promptly  report  an  incorrect  address;  (2) 
notifies  the  cardholder  of  the  address 
change  request  by  another  means  of 
communication  previously  agreed  to  by 
the  issuer  and  the  cardholder;  or  (3) 
uses  other  means  of  evaluating  the 
validity  of  the  address  change  in 
accordance  with  the  reasonable  policies 
and  procedures  established  by  the  card 
issuer  to  comply  with  the  joint 
regulations  described  earlier  regarding 
identity  theft. 

For  this  reason,  the  Agencies  also 
proposed  special  rules  that  required 
credit  and  debit  card  issuers  to  assess 
the  validity  of  change  of  address 
notifications  by  notifying  the  cardholder 
or  through  certain  other  means.  The 
proposed  regulations  stated  that  a 
financial  institution  or  creditor  that  is  a 
card  issuer  may  incorporate  the 
requirements  of  § _ .91  into  its  Program. 

As  described  in  the  section-by-section 
analysis  that  follows,  commenters 
generally  requested  changes  that  would 
make  the  proposed  rules  more  flexible. 

2.  Section-by-Section  Analysis 
Section _ .91(a)  Scope 

The  proposed  rules  stated  that  this 
section  applies  to  a  person,  described  in 

proposed  § _ .90(a),  that  issues  a  debit 

or  credit  card.  The  Agencies  did  not 
receive  any  comments  on  this  section. 

In  the  final  rules,  for  clarity,  the 
Agencies  deleted  the  cross-reference  to 

§ _ .90(a).  Each  Agency  also  revised  its 

scope  paragraph  to  list  the  entities  over 
which  it  has  jurisdiction  that  are  subject 

to  § _ .91.  Under  the  final  rules,  section 

_ .91  applies  to  any  debit  or  credit  card 

issuer  (card  issuer)  that  is  subject  to  an 
Agency’s  jurisdiction. 

Section  __.91(b)  Definitions 

The  proposed  rules  included  two 
definitions  solely  applicable  to  the 
special  rules  for  card  issuers: 
“cardholder”  and  “clear  and 

conspicuous.”  Section _ .91(b)  of  the 

final  rules  also  contains  these 
definitions  as  follows. 

Section _ .91  (b)(  1 )  Cardholder 

Under  section  114,  the  Agencies  must 
prescribe  regulations  requiring  a  card 


issuer  to  follow  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address,  before  issuing  an 
additional  or  replacement  card.  Section 
114  provides  that  a  card  issuer  may 
satisfy  this  requirement  by  notifying 
“the  cardholder.”  The  term 
“cardholder”  is  npt  defined  in  the  FACT 
Act.  The  preamble  to  the  proposed  rules 
explained  that  the  legislative  record 
relating  to  this  provision  indicates  that 
“issuers  of  credit  cards  and  debit  cards 
who  receive  a  consumer  request  for  an 
additional  or  replacement  card  for  an 
existing  account”  may  assess  the 
validity  of  the  request  by  notifying  “the 
cardholder.”  3®  As  the  preamble  noted, 
the  request,  presumably,  will  be  valid  if 
the  consumer  making  the  request  and 
the  cardholder  are  one  and  the  same 
“consumer.”  Therefore,  the  proposal 
defined  “cardholder”  as  a  consumer 
who  has  been  issued  a  credit  or  debit 
card.  The  preamble  to  the  proposed 
rules  also  explained  that,  because 
“consumer”  is  defined  in  the  FCRA  as 
an  “individual,”  3^  the  proposed 
regulations  applied  to  any  request  for  an 
additional  or  replacement  card  by  an 
individual,  including  a  card  for  a 
business  purpose,  such  as  a  corporate 
card. 

Some  commenters  asked  the  Agencies 
to  clarify  that  this  definition  does  not 
apply  to  holders  of  stored  value  cards, 
such  as  pa3rroll  and  gift  cards,  or  to 
cards  used  to  access  a  home  equity  line 
of  credit.  Another  commenter  urged  that 
the  final  rules  exclude  credit  and  debit 
cards  for  a  business  purpose. 

The  final  rules  continue  to  define 
“cardholder”  as  a  consumer  who  has 
been  issued  a  credit  or  debit  card.  Both 
“credit  card”  and  “debit  card”  are 
defined  in  section  603(r)  of  the  FCRA.  38 
The  definition  of  “credit  card”  is 
defined  by  cross-reference  to  section 
103  of  the  Truth  in  Lending  Act,  15 
U.S.C.  1601,  et  seq.  3^  The  definition  of 
“debit  card”  is  any  card  issued  by  a 
financial  institution  to  a  consumer  for 
use  in  initiating  an  electronic  fund 
transfer  ft'om  the  account  of  the 
consumer  at  such  financial  institution 
for  the  purposes  of  transferring  money 
between  accounts  or  obtaining  money, 
property,  labor,  or  services. 

Section  603(r)  of  the  FCRA  provides 
that  “account”  and  “electronic  fund 
transfer”  have  the  same  meaning  as 
those  terms  have  in  the  Electronic 
Funds  Transfer  Act  (EFTA),  15  U.S.C. 


See  149  Cking.  Kec.  E2513  (daily  ed.  December 
8.  2003)  (statement  of  Rep.  Oxley)  (emphasis 
added). 

37 15  U.S.C.  1681a(c). 

38 15  U.S.C.  1681a. 

39  See  15  U.S.C.  1681a(r)(2). 

“o  15  U.S.C.  1681a(r)(3). 
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1693,  et  seq.  The  EFTA,  and  Regulation 
E,  12  CFR  part  205,  govern  electronic 
fund  transfers.  In  contrast  to  section 
603(r)  of  the  FCRA,  neither  the  EFTA 
nor  Regulation  E  defines  the  term  “debit 
card.”  Instead,  coverage  under  the  EFTA 
and  Regulation  E  depends  upon 
whether  electronic  fund  transfers  can  be 
made  to  or  fi-om  an  “account,”  meaning 
a  checking,  savings,  or  other  consumer 
asset  account  established  primarily  for 
personal,  family  or  household  purposes. 
The  Board  recently  issued  a  final  rule 
expanding  the  definition  of  “account” 
under  Regulation  E  to  cover  payroll  card 
accounts.  Therefore,  a  holder  of  a 
payroll  card  is  a  “cardholder”  for 

purposes  of  § _ .91(b)(1),  provided  that 

the  card  issuer  is  a  “financial 
institution”  as  defined  in  section  603(t) 
of  the  FCRA. 

The  Board  decided  not  to  cover  other 
types  of  prepaid  cards  as  accounts 
under  Regulation  E  at  the  time  it  issued 
the  payroll  card  rule.  Therefore,  the 
definition  of  “cardholder”  does  not 
include  the  holder  of  a  gift  card  or  other 
prepaid  card  product,  unless  and  until 
the  Board  elects  to  cover  such  cards  as 
accounts  under  Regulation  E. 

The  definition  of  “cardholder”  would 
also  include  a  recipient  of  a  home 
equity  loan  if  the  holder  is  able  to  access 
the  proceeds  of  the  loan  with  a  credit  or 
debit  Card  within  the  meaning  of  15 
U.S.C.  1681a(r). 

Identity  theft  may  occur  in  connection 
with  a  card  that  a  consumer  uses  for  a 
business  purpose  and  may  affect  the 
consumer’s  personal  credit  standing. 
Additionally,  the  definition  of 
“consumer”  under  the  FCRA  is  simply 
an  “individual.”  “*2  For  this  reason,  the 
Agencies  continue  to  believe  that  the 
protections  of  this  provision  must 
extend  to  consumers  who  hold  a  card 
for  a  personal,  household,  family  or 
business  purpose. 

Section _ .91(b)(2)  Clear  and 

conspicuous 

The  second  proposed  definition  was 
for  the  phrase  “clear  and  conspicuous.” 

Proposed  § _ .91  included  a  provision 

that  required  any  written  or  electronic 
notice  provided  by  a  card  issuer  to  the 
consumer  pursuant  to  the  regulations  to 
be  given  in  a  “clear  and  conspicuous 
manner.”  The  proposed  regulations 
defined  “clear  and  conspicuous”  based 
on  the  definition  of  this  phrase  found  in 
the  Agencies’  privacy  rules. 

The  Agencies  received  no  comments 
on  the  phrase  “clear  and  conspicuous,” 
and  have  adopted  the  definition  as 
proposed  in  § _ .91(b)(2). 

See  71  FR  51,437  (August  10,  2006). 

<2 15  U.S.C.  1681a(c). 


Sections _ .91(c)  and  (d)  Address 

Validation 

Proposed  § _ .91(c)  simply  restated 

the  statutory  requirements  described 
above  with  some  minor  stylistic 
changes.  A  number  of  commenters 
noted  that  the  requirements  of  this 
section  would  be  difficult  and 
expensive  to  implement.  They  stated 
that  millions  of  address  changes  are 
processed  every  year,  though  very  few 
turn  out  to  be  fi’audulent. 

By  contrast,  consumer  groups 
suggested  that  the  final  regulations 
should  require  the  card  issuer  to  notify 
the  consumer  of  a  request  for  an  address 
change  followed  by  the  request  for  an 
additional  or  replacement  card,  unless 
there  are  special  circumstances  that 
prevent  doing  so  in  a  timely  manner. 

Many  commenters  recommended  that 
the  final  rules  provide  credit  and  debit 
card  issuers  with  greater  flexibility  to 
verify  address  changes.  For  example, 
they  stated  it  is  not  clear  that  an  address 
change  linked  with  a  request  for  an 
additional  card  is  a  significant  indicator 
of  identity  theft.  Therefore,  they 
recommended  the  rules  (1)  specifically 
permit  card  issuers  to  satisfy  the 
requirements  of  this  section  by  verifying 
the  address  at  the  time  the  address 
change  notification  is  received,  whether 
or  not  the  notification  is  linked  to  a 
request  for  an  additional  oi  replacement 
card;  or  (2)  verify  the  address  whenever 
a  request  for  an  additional  or 
replacement  card  is  made,  whether  or 
not  the  card  issuer  receives  notification 
of  an  address  change. 

One  commenter  suggested  that  the 
rules  should  only  apply  to  card  issuers 
that  receive  direct  notification  of  an 
address  change  rather  than  an  address 
change  notification  ft’om  the  U.S.  Postal 
Service.  The  commenter  asserted  that 
there  is  a  higher  risk  of  fraud  with  a 
direct  request  for  a  change  of  address. 

Consumer  groups  also  recommended 
that  the  Agencies  set  a  period  longer 
than  the  30-day  minimum  for  card 
issuers  to  be  on  alert  after  an  address 
change  request.  These  commenters 
recommended  that,  because  of  billing 
cycles  and  the  time  it  takes  to  issue  a 
new  card,  an  issuer  should  be  required 
to  assess  the  validity  of  an  address 
change  if  it  receives  a  request  for  an 
additional  or  replacement  card  within  at 
least  90  days  after  the  request  for  the 
address  change. 

Some  commenters  asked  the  Agencies 
to  clarify  what  “other  means”  would  be 
acceptable  in  assessing  the  validity  of  a 
change  in  address.  One  commenter 
stated  that  it  is  not  cost  effective  to 
contact  the  customer,  therefore,  most 
card  issuers  would  use  “other  means”  of 


assessing  the  validity  of  the  change  of 
address  in  accordance  with  the  policies 
and  procedures  the  card  issuer 
establishes  pursuant  to  § _ .90. 

Commenters  also  asked  the  Agencies 
to  clarify  that  the  obligation  to  assess 
the  validity  of  a  request  for  an  address 
change  is  not  triggered  unless  the  card 
issuer  actually  changes  the  cardholder’s 
address. 

Some  commenters  asked  the  Agencies 
to  clarify  whether  electronic  notices 
would  be  acceptable  if  the  cardholder 
had  previously  contracted  for  electronic 
communications.  Consumer  groups 
recommended  electronic  notification  be 
permitted  only  when  the  consumer 
consents  in  accordance  with  the  E-Sign 
Act. 

The  Agencies  note  that  the  statutory 
provision  being  implemented  here  is 
quite  specific.  Congress  mandated  that 
the  requirements  set  forth  in  section 
615(e)(1)(C)  of  the  FCRA  apply  to 
notifications  of  changes  of  address, 
which  would  necessarily  include  both 
those  received  directly  from  consumers 
and  those  received  from  the  Postal 
Service.  Congress  also  statutorily 
provided  various  methods  to  card 
issuers  for  assessing  the  validity  of  a 
change  of  address.  Accordingly,  the 
final  rules  reflect  these  methods. 

Under  § _ .91(c)  of  the  final  rules,  a 

card  issuer  that  receives  an  address 
change  notification  and,  within  at  least 
30  days,  a  request  for  an  additional  or 
replacement  card,  may  not  issue  an 
additional  or  replacement  card  until  it 
has  notified  the  cardholder  or  has 
otherwise  assessed  the  validity  of  the 
change  of  address  in  accordance  with 
the  policies  and  procedures  the  card 
issuer  has  established  pursuant  to 

§ _ .90.  The  Agencies  have  concluded 

that  card  issuers  should  be  granted 
additional  flexibility.  Therefore, 

§ _ .91(d)  clarifies  that  a  card  issuer  may 

satisfy  the  requirements  of  § _ .91(c)  by 

validating  an  address,  according  to  the 

methods  set  forth  in  § _ .91(c)(1)  or  (2), 

when  it  receives  an  address  change 
notification,  before  it  receives  a  request 
for  an  additional  or  replacement  card. 
The  rules  do  not  require  a  card  issuer 
that  issues  an  additional  or  replacement 
card  to  validate  an  address  whenever  it 
receives  a  request  for  such  a  card, 
because  section  114  only  requires  the 
validation  of  an  address  when  the  card 
issuer  also  has  received  a  notification  of 
a  change  of  address. 

■*3  See  S.  Rep.  No.  108-166  at  14  (October  17, 
2003)(accompanying  S.  1753)(stating  that  a  card 
issuer  may  rely  on  authentication  procedures  that 
do  not  involve  a  separate  communication  with  the 
cardholder  so  long  as  the  issuer  has  reasonably 
assessed  the  validity  of  the  address  change.) 
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The  Agencies  also  revised  § _ .91  to 

clarify  that  a  card  issuer  must  provide 
to  the  cardholder  a  “reasonable”  means 
of  promptly  reporting  incorrect  address 
changes  whenever  the  card  issuer 
notifies  the  cardholder  of  the  request  for 
an  additional  or  replacement  card. 

The  Agencies  declined  to  adopt  the 
recommendation  that  an  issuer  assess 
the  validity  of  an  address  change  if  it 
receives  a  request  for  an  additional  or 
replacement  card  within  “at  least  90 
days”  after  an  address  change 
notification,  as  “at  least  30  days”  may 
be  a  reasonable  period  of  time  in  some 
cases.  However,  a  card  issuer  that  does 
not  validate  an  address  when  it  receives 
an  address  change  notification  may  find 
it  prudent  to  validate  the  address  before 
issuing  an  additional  or  replacement 
card,  even  when  it  receives  a  request  for 
such  a  card  more  than  30  days  after  the 
notification  of  address  change.  In  sum, 
the  Agencies  expect  card  issuers  to 
exercise  diligence  commensurate  with 
their  own  experiences  with  identity 
theft. 

The  Agencies  also  confirm  that  a  card 
issuer  is  not  obligated  to  assess  the 
validity  of  a  notification  of  an  address 
change  after  receiving  a  request  for  an 
additional  or  replacement  card  if  it 
previously  determined  not  to  change  the 
cardholder’s  address  because  the 
address  change  request  was 
fraudulent. 

Section _ .91(e)  Form  of  Notice 

In  the  preamble  to  the  proposed  rules, 
the  Agencies  noted  that  Congress  had 
singled  out  this  scenario  involving  card 
issuers  and  placed  it  in  section  114 
because  it  is  perceived  to  be  a  possible 
indicator  of  identity  theft.  To  highlight 
the  important  and  urgent  nature  of 
notice  that  a  consumer  receives  from  a 

card  issuer  pursuant  to  § _ .91(c),  the 

Agencies  also  proposed  requiring  that 
any  written  or  electronic  notice  that  a 
card  issuer  provides  under  this 
paragraph  must  be  clear  and 
conspicuous  and  provided  separately 
from  its  regular  correspondence  with 
the  cardholder.  The  preamble  to  the 
proposed  rules  stated  that  a  card  issuer 
could  also  provide  notice  orally,  in 
accordance  with  the  policies  and 


See  S.  Rep.  No.  108-166  at  14  (October  17, 
2003)  (accompanying  S.  1753)  (stating  that  a  means 
of  reporting  an  incorrect  change  could  be  through 
the  mail,  by  telephone,  or  electronically.) 

This  position  is  consistent  with  the  legislative 
history  of  this  section.  See  S.  Rep.  No.  108—166  at 
14  (Oct.  17,  2003)  (accompanying  S.  1753)  (stating 
that  it  would  not  be  necessary  for  the  card  issuer 
to  take  these  steps  “if,  despite  receiving  a  request 
for  an  address  change,  the  issuer  did  not  aptually 
chemge  the  cardholder’s  address  for  any  reason  [e.g. 
the  card  issuer  had  previously  determined  that  the 
request  for  an  address  change  was  invalid)’’). 


procedures  the  card  issuer  has 
established. 

A  few  commenters  recommended  that 
this  proposed  requirement  apply  only  if 
the  issuer  notifies  the  cardholder  of  the 
change  of  address  request  at  the 
cardholder’s  former  address.  These 
commenters  stated  that,  otherwise,  the 
provision  would  prohibit  other  types  of 
notices,  such  as  those  in  periodic 
statements.  Another  commenter  stated 
that  this  provision  was  not  necessary 
because  card  issuers  would  send  such 
notices  separately  in  any  event. 

The  Agencies  are  not  convinced  that 
such  a  notice  would  be  provided 
separately  from  a  card  issuer’s  regular 
correspondence  with  the  cardholder 
unless  required.  Moreover,  the  Agencies 
do  not  agree  that  this  requirement 
should  apply  only  if  a  card  issuer 
chooses  to  notify  the  cardholder  of  the 
change  of  address  request  at  the 
cardholder’s  former  address  in 

accordance  with  § _ .91(c)(1).  Even 

where  the  card  issuer  and  cardholder 
agree  to  some  other  means  for  notice, 
this  alternative  means  does  not  change 
the  important  nature  of  the  notice. 

Therefore,  § _ .91(e)  of  the  final  rules 

provides  that  any  written  or  electronic 
notice  that  the  card  issuer  provides 
under  this  paragraph  must  be  clear  and 
conspicuous,  and  provided  separately 
from  its  regular  correspondence  with 
the  cardholder. 

III.  Section  315  of  the  FACT  Act 

A.  Background 

Section  315  of  the  FACT  Act  amends 
section  605  of  the  FCRA,  15  U.S.C. 
1681c,  by  adding  a  new  subsection  (h). 
Section  605(h)(1)  requires  that,  when 
providing  a  consumer  report  to  a  person 
that  requests  the  report  (the  user),  a 
nationwide  consumer  reporting  agency, 
as  defined  in  section  603(p)  of  the 
FCRA,  (CRA)  must  provide  a  notice  of 
the  existence  of  a  discrepancy  if  the 
address  provided  by  the  user  in  its 
request  “substantially  differs”  from  the 
address  the  CRA  has  in  the  consumer’s 
file. 

Section  605(h)(2)  requires  the 
Agencies  to  issue  joint  regulations  that 
provide  guidance  regarding  reasonable 
policies  and  procedures  a  user  of  a 
consumer  report  should  employ  when 
the  user  receives  a  notice  of  address 
discrepancy.  These  regulations  must 
describe  reasonable  policies  and 
procedures  for  a  user  of  a  consumer 
report  to  employ  to  (i)  enable  it  to  form 
a  reasonable  belief  that  the  user  knows 
the  identity  of  the  person  for  whom  it 
has  obtained  a  consumer  report,  and  (ii) 
reconcile  the  address  of  the  consumer 
with  the  CRA,  if  the  user  establishes  a 


continuing  relationship  with  the 
consumer  and  regularly  and  in  the 
ordinary  course  of  business  furnishes 
information  to  the  CRA. 

B.  Section-by-Section  Analysis 
Section _ .82(a)  Scope 

Proposed  § _ .82(a)  noted  that  the 

scope  of  section  315  differs  from  the 
scope  of  section  114  and  explained  that 
section  315  applies  to  “users  of 
consumer  reports”  and  “persons 
requesting  consumer  reports” 
(hereinafter  referred  to  as  “users”),  as 
opposed  to  financial  institutions  and 
creditors.  Therefore,  section  315  does 
not  apply  to  a  financial  institution  or 
creditor  that  does  not  use  consumer 
reports.  The  Agencies  did  not  receive 
any  comments  on  this  section  and  have 
adopted  it  as  proposed  in  the  final  rules. 

Section _ .82(b)  Definition 

Proposed  § _ .82(b)  defined  “notice  of 

address  discrepancy”  as  “a  notice  sent 
to  a  user  of  a  consumer  report  by  a  CRA 
pursuant  to  15  U.S.C.  1681c(h)(l),  that 
informs  the  user  of  a  substantial 
difference  between  the  address  for  the 
consumer  provided  by  the  user  in 
requesting  the  consumer  report  and  the 
address  or  addresses  the  CRA  has  in  the 
consumer’s  file.”**® 

In  the  preamble  to  the  proposed  rules, 
the  Agencies  noted  that  section 
605(h)(1)  requiring  CRAs  to  provide 
notices  of  address  discrepemcy  became 
effective  on  December  1,  2004.  To  the 
extent  CRAs  each  have  developed  their 
own  standards  for  delivery  of  notices  of 
address  discrepancy,  the  proposal  noted 
that  it  is  important  for  users  to  be  able 
to  recognize  and  receive  notices  of 
address  discrepancy,  especially  if  they 
are  being  delivered  electronically  by 
CRAs.  For  example,  CRAs  may  provide 
consumer  reports  with  some  type  of  a 
code  to  indicate  an  address  discrepancy. 
Users  must  be  prepared  to  recognize  the 
code  as  an  indication  of  an  address 
discrepancy. 

While  some  commenters  agreed  with 
the  proposed  definition,  a  number  of 
commenters  suggested  that  the  Agencies 
clarify  that  only  a  “substantial” 
discrepancy  would  trigger  the 
requirements  in  this  provision  and  that 
obvious  errors  would  not.  Some 
commenters  also  suggested  that  the 
Agencies  provide  examples  of  what 
constitutes  a  “substantial  difference.” 
One  commenter  stated  that  users  should 
be  able  to  determine  when  there  is  a 
substantial  difference. 


•‘®  All  other  terms  used  in  this  section  have  the 
same  meanings  as  set  forth  in  the  FCRA  (15  U.S.C. 
1681a). 
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As  noted  earlier,  section  605(h)(1) 
requires  a  CRA  to  send  a  notice  of 
address  discrepancy  when  it  determines 
that  the  address  provided  to  the  CRA  by 
a  user  “substantially  differs”  from  the 
address  the  CRA  has  in  the  consumer’s 
file.  The  phrase  “substantially  differs” 
is  not  defined  in  the  statute.  Instead,  the 
statute  allows  each  CRA  to  construe  this 
phrase  as  it  chooses  and,  accordingly,  to 
set  the  standard  it  will  use  to  determine 
when  it  will  send  a  notice  of  address 
discrepancy. 

As  required  by  section  605(h)(2),  this 
rulemaking  focuses  on  the  obligations  of 
users  that  receive  a  notice  of  address 
discrepancy  from  a  CRA.  The  statute 
does  not  indicate  that  the  Agencies  are 
to  define  the  phrase  “substantially 
differs”  for  CRAs  or  to  permit  users  to 
define  that  phrase  themselves. 

Therefore,  the  final  rules  adopt  the 
proposed  definition  of  “notice  of 
address  discrepancy”  without  change. 

Section _ .82(c)  Requirement  to  form  a 

reasonable  belief 

Proposed  § _ .82(c)  implemented  the 

requirement  in  section  605(h)(2)(B)(i) 
that  the  Agencies  prescribe  regulations 
describing  reasonable  policies  and 
procedures  to  enable  the  user  to  form  a 
reasonable  belief  that  the  user  knows 
“the  identity  of  the  person  to  whom  the 
consumer  report  pertains”  when  the 
user  receives  a  notice  of  address 

discrepancy.  Proposed  § _ .82(c)  stated 

that  a  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
“verifying  the  identity  of  the  consumer 
for  whom  it  has  obtained  a  consumer 
report”  whenever  it  receives  a  notice  of 
address  discrepancy.  The  proposal 
stated  further  that  these  policies  and 
procedures  must  be  designed  to  enable 
the  user  to  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer 
for  whom  it  has  obtained  a  consumer 
report,  or  determine  that  it  cannot  do  so. 

A  number  of  commenters  stated  that 
the  statutory  requirement  that  a  user 
form  a  reasonable  belief  that  it  knows 
the  identity  of  the  consumer  for  whom 
it  obtained  a  consumer  report  should 
only  apply  in  situations  where  the  user 
establishes  a  continuing  relationship 
with  the  consumer. 

A  consumer  group  suggested  that  the 
language  in  the  proposed  regulation 
permitting  a  user  to  determine  that  it 
cannot  form  a  reasonable  belief  of  the 
identity  of  the  consumer  should  be 
deleted  because  the  statute  specifically 
requires  a  reasonable  belief  to  be 
formed.  This  commenter  stated  that  the 
purpose  of  the  statute  was  to  reduce  the 
number  of  new  accounts  opened  using 
false  addresses,  and  that  permitting  a 
user  to  satisfy  its  obligations  under  the 


regulations  by  simply  determining  it 
cannot  form  a  reasonable  belief  would 
allow  the  user  to  open  an  account, 
effectively  rendering  the  statute 
meaningless. 

The  purpose  of  section  315  is  to 
enhance  the  accuracy  of  consumer 
information,  specifically  to  ensure  that 
the  user  has  obtained  the  correct 
consumer  report  for  the  consumer  about 
whom  it  has  requested  such  a  report.  To 
implement  this  concept  more  clearly, 

§ _ .82(c)  of  the  final  rules  provides  that 

a  user  must  develop  and  implement 
reasonable  policies  and  procedures 
designed  to  enable  the  user  to  form  a 
reasonable  belief  that  a  consumer  report 
relates  to  the  consumer  about  whom  it 
has  requested  the  report  when  the  user 
receives  a  notice  of  address 
discrepancy."*^ 

The  Agencies  do  not  agree  with 
commenters  who  suggested  that  the 
proposed  provision  should  apply  only 
in  connection  with  the  establishment  of 
a  continuing  relationship  with  a 
consumer,  in  other  words,  when  a  user 
is  opening  a  new  account.  The  statutory 
requirement  in  section  605(h)(2)(B)(i) 
that  a  user  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer 
for  whom  it  obtained  a  consumer  report 
applies  whether  or  not  the  user 
subsequently  establishes  a  continuing 
relationship  with  the  consumer.  This  is 
in  contrast  to  the  additional  statutory 
requirement  in  section  605(h)(2)(B)(ii) 
that  a  user  reconcile  the  address  of  the 
consumer  with  the  CRA,  only  when  the 
user  establishes  a  continuing 
relationship  with  the  consumer. 

In  addition,  a  user  may  receive  a 
notice  of  address  discrepancy  with  a 
consumer  report,  both  in  connection 
with  the  opening  of  an  account  and  in 
other  circumstances  when  the  user 
already  has  a  relationship  with  the 
consumer,  such  as  when  the  consumer 
applies  for  an  increased  credit  line.  The 
Agencies  believe  it  is  important  for  a 
user  to  form  a  reasonable  belief  that  a 
consumer  report  relates  to  the  consumer 
about  whom  it  has  requested  the  report 
in  both  of  these  cases.  Accordingly,  the 
final  rules  do  not  limit  this  provision 
solely  to  the  establishment  of  new 
accounts. 

Proposed  § _ .82(c)  also  provided  that 

if  a  user  employs  the  policies  and 
procedures  regarding  identification  and 
verification  set  forth  in  the  CIP  rules,"*® 
it  would  satisfy  the  requirement  to  have 


The  Agencies  acknowledge  that  an  address 
discrepancy  also  may  be  an  indicator  of  identity 
theft.  To  address  this  problem,  the  Agencies 
included  address  discrepancies  as  an  example  of  a 
Red  Flag  in  connection  with  the  Identity  Theft  Red 
Flag  regulations. 

-•sSee,  e.g.,  31  CFR  103.121(bK2)(i)  and  (ii). 


policies  and  procedures  to  verify  the 
identity  of  the  consumer.  This  provision 
took  into  consideration  the  fact  that 
many  users  already  may  be  subject  to 
the  CIP  rules,  and  have  in  place 
procedures  to  comply  with  those  rules, 
at  least  with  respect  to  the  opening  of 
accounts.  Thus,  a  user  could  rely  upon 
its  existing  CIP  policies  and  procedures 
to  satisfy  this  requirement,  so  long  as  it 
applied  them  in  all  situations  where  it 
receives  a  notice  of  address  discrepancy. 
The  proposal  also  stated  that  any  user, 
such  as  a  landlord  or  employer,  may 
adopt  the  CIP  rules  and  apply  them  in 
all  situations  where  it  receives  a  notice 
of  address  discrepancy  to  meet  this 
requirement,  even  if  it  is  not  subject  to 
a  CIP  rule. 

The  Agencies  requested  comment  on 
whether  the  CIP  procedures  would  be 
sufficient  to  enable  a  user  that  receives 
a  notice  of  address  discrepancy  with  a 
consumer  report  to  form  a  reasonable 
belief  that  it  knows  the  identity  of  the 
consumer  for  whom  it  obtained  the 
report,  both  in  connection  with  the 
opening  of  an  account,  as  well  as  in 
other  circumstances  where  a  user 
obtains  a  consumer  report,  such  as 
when  a  user  requests  a  consumer  report 
to  determine  whether  to  increase  the 
consumer’s  credit  line,  or  in  the  case  of 
a  landlord  or  employer,  to  determine  a 
consumer’s  eligibility  to  rent  housing  or 
for  employment. 

Many  commenters  supported  the  use 
of  CIP  to  satisfy  this  requirement.  Some 
commenters,  however,. asked  the 
Agencies  to  clarify  that  once  a 
consumer’s  identity  was  verified  using 
CIP,  it  would  not  be  necessary  to  re¬ 
verify  that  consumer’s  identity  under 
this  provision. 

Some  commenters  found  the 
proposal’s  preamble  language  confusing. 
These  commenters  did  not  understand 
why  a  user  would  need  to  use  its  CIP 
policies  in  every  situation  where  a 
notice  of  address  discrepancy  was 
received  in  order  to  comply  with  this 
requirement;  they  felt  that  it  might  be 
possible  to  form  a  reasonable  belief 
without  using  CIP  in  some 
circumstances. 

Other  commenters  noted  that  the  CIP 
rules,  which  were  issued  for  different 
purposes,  are  not  the  appropriate 
standard  for  investigating  a  consumer’s 
identity  after  a  notice  of  address 
discrepancy  because  those  rules  permit 
verification  of  an  address  to  occur  after 
an  account  is  opened  and  do  not  require 
contacting  the  consumer.  One 
commenter  stated  that  it  was  not  clear 
whether  a  user  relying  on  the  CIP  rules 
to  satisfy  the  obligations  under  the 
regulation  must  comply  with  some  or  all 
of  the  requirements  in  the  CIP  rules. 


Federal  Register / Vol.  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


63737 


including  those  that  require  policies  and 
procedures  to  address  circumstances 
when  a  user  cannot  form  a  reasonable 
belief  it  knows  the  identity  of  the 
consumer. 

The  Agencies  believe  that  comparing 
information  provided  by  a  CRA  to 
information  the  user  obtains  and  uses 
(or  has  obtained  and  used)  to  verify  a 
consumer’s  identity  pursuant  to  the 
requirements  set  forth  in  the  CIP  rules 
is  an  appropriate  way  to  satisfy  this 
obligation,  particularly  in  connection 
with  the  opening  of  a  new  account. 
However,  when  a  user  receives  a  notice 
of  address  discrepancy  in  connection 
with  an  existing  account,  after  already 
having  identified  and  verified  the 
consumer  in  accordance  with  the  CIP 
rules,  the  Agencies  would  not  expect  a 
user  to  employ  the  CIP  procedures 
again.  To  address  this  issue  and  provide 

users  with  flexibility,  § _ .82(c)  of  the 

final  rule  provides  examples  of 
reasonable  policies  and  procedures  that 
a  user  may  employ  to  enable  the  user  to 
form  a  reasonable  belief  that  a  consumer 
report  relates  to  the  consumer  about 
whom  it  has  requested  the  report.  These 
examples  include  comparing 
information  provided  by  the  CRA  with 
information  the  user:  (1)  Obtains  and 
uses  to  verify  the  consumer’s  identity  in 
accordance  with  the  requirements  of  the 
CIP  rules;  (2)  maintains  in  its  own 
records,  such  as  applications,  change  of 
address  notifications,  other  customer 
account  records,  or  retained  CIP 
documentation;  or  (3)  obtains  from 
third-party  sources.  Another  example  is 
to  verify  the  information  in  the 
consumer  report  provided  by  the  CRA 
with  the  consumer. 

If  a  user  cannot  establish  a  reasonable 
belief  that  the  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  the  Agencies 
expect  the  user  will  not  use  that  report. 
While  section  605(h)(2)(B)(i)  is  silent  on 
this  point,  other  laws  may  be  applicable 
in  such  a  situation.  For  example,  in  the 
case  of  account  openings,  a  user  that  is 
subject  to  the  CIP  rules  generally  will 
need  to  document  how  it  has  resolved 
the  discrepancy  between  the  address 
provided  by  the  consumer  and  the 
address  in  the  consumer  report.^^  If  the 
user  cannot  establish  a  reasonable  belief 
that  it  knows  the  true  identity  of  the 
consumer,  it  will  need  to  implement  the 
policies  and  procedures  for  addressing 
these  circumstances  as  required  by  the 
CIP  rules,  which  may  involve  not 
opening  an  account  or  closing  an 
account.^"  If  a  user  is  a  “financial 
institution’’  or  “creditor”  as  defined  by 


'>9 See,  e.g.,  31  CFR  103.121(b)(3)(i)(D). 
so  See,  e.g.,  31  CFR  103.121(b)(2)(iii). 


the  FCRA,  a  notice  of  address 
discrepancy  may  be  a  Red  Flag  and 
require  an  appropriate  response  to 
prevent  and  mitigate  identity  theft 
under  the  user’s  Identity  Theft 
Prevention  Program. 

Section  .82(d)(  1 )  Requirement  To 
Furnish  Consumer’s  Address  to  a 
Consumer  Reporting  Agency 

Proposed  § _ .82(d)(1)  provided  that  a 

user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  to  the  CRA  from  whom  it 
received  the  notice  of  address 
discrepancy  an  address  for  the 
consumer  that  the  user  has  reasonably 
confirmed  is  accurate  when  the 
following  three  conditions  are  satisfied. 
The  first  condition,  in  proposed 

§ _ .82(d)(l)(i),  was  that  the  user  must 

be  able  to  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer 
for  whom  the  consumer  report  was 
obtained.  This  condition  would  have 
ensured  the  user  would  furnish  a  new 
address  for  the  consumer  to  the  CRA 
only  after  the  user  had  formed  a 
reasonable  belief  that  it  knew  the 
identity  of  the  consumer,  using  the 
policies  and  procedures  set  forth  in 
paragraph  § _ .82(c). 

The  second  condition,  in  proposed 

§ _ .82(d)(l)(ii),  was  that  the  user 

furnish  the  address  to  the  CRA  if  it 
establishes  or  maintains  a  continuing 
relationship  with  the  consumer.  Section 
315  specifically  requires  that  the  user 
furnish  the  consumer’s  address  to  the 
CRA  if  the  user  establishes  a  continuing 
relationship  with  the  consumer. 

Therefore,  proposed  § _ .82(d)(l)(ii) 

reiterated  this  requirement.  However, 
because  a  user  also  may  obtain  a  notice 
of  address  discrepancy  in  connection 
with  a  consumer  with  whom  it  already 
has  an  existing  relationship,  the 
proposal  also  provided  that  the  user 
must  furnish  the  consumer’s  address  to 
the  CRA  from  whom  the  user  has 
received  a  notice  of  address  discrepancy 
when  the  user  maintains  a  continuing 
relationship  with  the  consumer. 

Finally,  tne  third  condition,  in 
proposed  §_.82(d)(i)(iii),  provided  that 
if  the  user  regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  CRA  from  which  a  notice  of 
address  discrepancy  pertaining  to  the 
consumer  was  obtained,  the  consumer’s 
address  must  be  communicated  to  the 
CRA  as  part  of  the  information  the  user 
regularly  provides. 

A  majority  of  commenters 
recommended  that  the  requirement  to 
furnish  a  confirmed  address  should  not 
apply  to  existing  accounts.  These 
commenters  maintained  that  such  a 
requirement  would  exceed  the  scope  of 


the  statute.  They  also  noted  that  users 
often  do  not  obtain  full  consumer 
reports  for  existing  customers — just 
credit  scores.  These  commenters  noted 
that  limited  reports  often  do  not  contain 
an  address  for  a  customer.  Some 
commenters  also  felt  existing 
relationships  should  be  excluded 
because  users  already  would  have 
verified  a  consumer’s  address  at  the 
time  of  account  opening. 

The  Agencies  have  modified  this 
section  as  follows.  The  final  rules 
continue  to  provide  that  a  user  must 
develop  and  implement  reasonable 
policies  and  procedures  for  furnishing 
an  address  for  the  consumer  that  the 
user  has  reasonably  confirmed  is 
accurate  to  the  CRA  when  three 
conditions  are  present.  The  first 
condition,  in  §_.82(d)(l)(i),  has  been 
revised  to  be  consistent  with  the  earlier 
changes  in  section  §_.82(c)  that  focus 
more  narrowly  on  accuracy  and  require 
that  a  user  form  a  reasonable  belief  that 
a  consumer  report  relates  to  the 
consumer  about  whom  it  requested  the 
report.  The  second  condition,  in 
§_.82(d)(l)(ii),  now  applies  only  to  new 
accounts  and  states  that  a  confirmed 
address  must  be  furnished  if  the  user 
“establishes”  a  continuing  relationship 
with  the  consumer.  The  reference  to  “or 
maintains”  a  continuing  relationship 
has  been  deleted.  The  Agencies  agree 
with  commenters  that  section 
605(h)(2)(B)(ii)  does  not  require  the 
reporting  of  a  confirmed  address  to  a 
CRA  in  connection  with  existing 
relationships.  The  Agencies  have 
concluded  that  users  are  more  likely 
than  a  CRA  to  have  an  accurate  address 
for  an  existing  customer  and,  therefore, 
should  not  be  required  by  these  rules  to 
take  additional  steps  to  confirm  the 
accuracy  of  the  customer’s  address. 
Users  already  have  an  ongoing  duty  to 
correct  and  update  information  for  their 
existing  customers  under  section  623  of 
the  FCRA.  15  U.S.C.  1681s-2. 
Accordingly,  under  the  final  rules,  the 
obligation  to  furnish  a  confirmed 
address  for  the  consumer  to  the  CRA  is 
applicable  only  to  new  relationships. 
The  third  condition,  in  §_.82(d)(l)(iii), 
has  been  adopted  in  the  final  rule 
without  substantive  change. 

Section _ .82(d)(2)  Requirement  To 

Confirm  Consumer’s  Address 

In  the  preamble  to  the  proposal,  the 
Agencies  noted  that  section  315  requires 
them  to  prescribe  regulations  describiilg 
reasonable  policies  and  procedures  for  a 
user  “to  reconcile  the  address  of  the 
consumer”  about  whom  it  has  obtained 
a  notice  of  address  discrepancy  with  the 
CRA  “by  furnishing  such  address”  to 
the  CRA.  (Emphasis  added.)  The 
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Agencies  noted  that,  even  when  the  user 
is  able  to  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer, 
there  may  be  many  reasons  the  initial 
address  furnished  by  the  consumer  is 
incorrect.  For  example,  a  consumer  may 
have  provided  the  address  of  a 
secondary  residence  or  inadvertently 
reversed  a  street  number.  To  ensure  that 
the  address  furnished  to  the  CRA  is 
accurate,  the  Agencies  proposed  to 
interpret  the  phrase,  “such  address,”  as 
an  address  the  user  has  reasonably 
confirmed  is  accurate.  This 
interpretation  would  have  required  a 
user  to  take  steps  to  “reconcile”  the 
address  it  initially  received  from  the 
consumer  when  it  receives  a  notice  of 
address  discrepancy,  rather  than  simply 
furnishing  the  initial  address  it  received 
from  the  consumer  to  the  CRA. 

Proposed  §  .82(dK2)  contained  the 

following  list  of  illustrative  measures 
that  a  user  may  employ  to  reasonably 
confirm  the  accuracy  of  the  consumer’s 
address: 

•  Verifying  the  address  with  the 
person  to  whom  the  consumer  report 
pertains; 

•  Reviewing  its  own  records  of  the 
address  provided  to  request  the 
consumer  report; 

•  Verifying  the  address  through  third- 
party  sources;  or 

•  Using  other  reasonable  means. 

The  Agencies  solicited  comment  on 

whether  these  examples  were  necessary, 
or  whether  different  or  additional 
examples  should  be  listed. 

A  number  of  commenters  stated  that 
requiring  a  user  to  confirm  the  address 
furnished  exceeded  the  scope  of  the 
statute.  They  asserted  that  the  benefit  of 
improvements  in  the  accuracy  of 
addresses  and  the  prevention  of  identity 
theft  would  not  outweigh  the  additional 
burden  of  this  requirement.  A  few 
commenters  noted  that  complying  with 
the  CIP  rules  should  be  sufficient  to 
verify  the  address.  Commenters  also  felt 
that  users  should  have  the  flexibility  to 
establish  their  own  validation  processes 
based  on  risk. 

As  stated  earlier,  the  Agencies  believe 
the  purpose  of  the  statute  is  to  enhance 
the  accuracy  of  information  relating  to 
consumers  by  requiring  the  user  to 
furnish  an  address  that  the  user  has 
reasonably  confirmed  is  accurate.’’’ 
Simply  providing  the  CRA  with  the 
initial  address  supplied  to  the  user  by 
the  consumer,  and  which  caused  the 
CRA  to  send  a  notice  of  address 
discrepancy,  would  not  serve  this 


This  requirement  is  consistent  with  the 
legislative  history  which  provides  that  this  section 
is  intended  to  obligate  the  user  to  utilize  reasonable 
policies  and  procedures  to  resolve  discrepancies. 
See  H.R.  Rep.  No.  108-263  at  46  (Sept.  4,  2003) 
(accompanying  H.R.  2622). 


purpose.  The  Agencies  believe  the 
options  for  confirmation  listed  in  the 
regulation  provide  sufficient  flexibility 
for  users  to  confirm  consumers’ 
addresses.  For  this  reason,  they  have 
been  adopted  in  the  final  rule  as 
proposed,  with  minor  technical 

changes.  Section _ .82(d)(2){i)  has  been 

revised  to  conform  the  language  with 
§  .82(c).  Section  .82(d)(2)(ii)  has 

been  revised  to  emphasize  the 
verification  of  the  consumer’s  address 
rather  than  the  review  of  the  user’s 
records  to  determine  whether  the 
address  given  by  the  consumer  is  the 
same. 

Section _ .82(d)(3)  Timing 

Section  315  specifies  when  a  user 
must  furnish  the  consumer’s  address  to 
the  CRA.  It  states  that  this  information 
must  be  furnished  for  the  reporting 
period  in  which  the  user’s  relationship 
with  the  consumer  is  established. 

Accordingly,  proposed  § _ .82(d)(3)(i) , 

stated  that,  with  respect  to  new 
relationships,  the  policies  and 
procedures  a  user  develops  in 
accordance  with  §  .82(d)(1)  must 

provide  that  a  user  will  furnish  the 
consumer’s  address  that  it  has 
reasonably  confirmed  to  the  CRA  as  part 
of  the  information  it  regularly  furnishes 
for  the  reporting  period  in  which  it 
establishes  a  relationship  with  the 
consumer. 

The  proposed  rule  also  addressed 
other  situations  when  a  user  may 
receive  a  notice  of  address  discrepancy. 

Propo.sed  § _ .82(d)(3)(ii)  stated  that  in 

other  circumstances,  such  as  when  the 
user  already  has  an  existing  relationship 
with  the  consumer,  the  user  should 
furnish  this  information  for  the 
reporting  period  in  which  the  user  has 
reasonably  confirmed  the  accuracy  of 
the  address  of  the  consumer  for  whom 
it  has  obtained  a  consumer  report. 

The  Agencies  also  noted  that,  in  order 
to  satisfy  the  requirements  of  both 

§  .82(d)(1)  and  § _ .82(d)(3)(i),  a  user 

employing  the  CIP  rules  would  have  to 
establish  a  continuing  relationship  and 
verify  the  identity  of  the  consumer 
during  the  same  reporting  period. 

The  Agencies  recognized  the  timing 
provision  for  newly  established 
relationships  could  be  problematic  for 
users  hoping  to  take  full  advantage  of 
the  flexibility  in  timing  for  verification 
of  identity  afforded  by  the  CIP  rules.  As 
required  by  statute,  proposed 
§  .82(d)(3)(i)  stated  that  the  reconciled 

address  must  be  furnished  for  the 
reporting  period  in  which  the  user 
establishes  a  relationship  with  the 

consumer.  Proposed  § _ .82(d)(1),  which 

also  mirrored  the  requirement  of  the 
statute,  required  the  reconciled  address 
to  be  furnished  to  the  CRA  only  when 


the  user  both  establishes  a  continuing 
relationship  with  the  consumer  and 
forms  a  reasonable  belief  that  it  knows 
the  identity  of  the  consumer  to  whom 
the  consumer  report  relates.  Typically, 
the  CIP  rules  permit  an  account  to  be 
opened  (i.e.,  relationship  to  be 
established)  if  certain  identifying 
information  is  provided.  Verification  to 
establish  the  true  identity  of  the 
customer  is  required  within  a 
reasonable  period  of  time  after  the 
account  has  been  opened.  As  explained 
in  the  preamble  to  the  proposed  rules, 
to  satisfy  the  requirements  of  both  ' 

§ _ .82(d)(1)  and  § _ .82(d)(3)(i),  a  user 

employing  the  CIP  rules  would  have  to 
verify  the  identity  of  the  consumer 
using  the  identifying  information  it 
obtained  in  accordance  with  the  CIP 
rules  within  the  same  reporting  period 
that  the  user  opens  the  account  and 
establishes  a  continuing  relationship 
with  the  consumer. 

The  Agencies  requested  comment  on 
whether  the  timing  for  responding  to 
notices  of  address  discrepancy  received 
in  connection  with  newly  established 
relationships  and  in  connection  with 
circumstances  other  than  newly 
established  relationships  is  appropriate. 
One  commenter  objected  to  tbe 
requirement  that  a  user  employing  the 
CIP  rules  would  have  to  both  establish 
a  continuing  relationship  and  a 
reasonable  belief  that  it  knows  the 
consumer’s  identity  during  the  same 
reporting  period.  A  few  commenters 
noted  that  the  timing  for  reporting 
should  simply  be  “reasonable,”  such  as 
the  next  reporting  cycle. 

Because  the  Agencies  have 
determined  that  the  requirement  to 
furnish  a  confirmed  address  will  apply 
only  to  newly  established  accounts,  the 

Agencies  have  revised  § _ .82(d)(3)  to 

remove  the  references  to  the  timing  for 
furnishing  reports  in  connection  with 
other  accounts,  contained  in  the 
proposal.  The  final  rules  reflect  the 
language  in  section  605(h)(2)(B)(ii),  and 
state  that  a  user’s  policies  and 
procedures  must  provide  that  the  user 
will  furnish  the  consumer’s  address  that 
the  user  has  reasonably  confirmed  is 
accurate  to  the  consumer  reporting 
agency  as  part  of  the  information  it 
regularly  furnishes  for  the  reporting 
period  in  which  it  establishes  a 
relationship  with  the  consumer. 

A  timing  issue  still  exists  for  a  user 
that  chooses  to  compare  the  information 
in  the  consumer  report  with  information 
that  the  user  obtains  and  uses  to  verify 
the  consumer’s  identity  in  accordance 
with  the  CIP  rules  for  the  purpose  of 
forming  a  reasonable  belief  that  a 
consumer  report  relates  to  the  consumer 
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about  whom  it  has  requested  the  report. 
However,  the  Agencies  believe  that  the 
benefits  of  being  able  to  use  CIP  for  this 
purpose  should  outweigh  any  additional 
burden  of  having  to  establish  a 
reasonable  belief  that  a  consumer  report 
relates  to  the  consumer  about  whom  it 
has  requested  the  report  within  the 
same  reporting  period  that  the  user 
opens  the  account  and  establishes  a 
continuing  relationship  with  the 
consumer. 

IV.  General  Provisions 

The  OCC,  the  Board,  the  FDIC,  the 
OTS,  and  the  NCUA  proposed  to 

amend  the  first  sentence  in  § _ .3, 

which  contains  the  definitions  that  are 
applicable  throughout  this  part.  This 
sentence  stated  that  the  list  of 

definitions  in  § _ .3  apply  throughout 

the  part  “unless  the  context  requires 
otherwise.”  These  agencies  proposed  to 
amend  this  introductory  sentence  to 

make  clear  that  the  definitions  in  § _ .3 

apply  “for  purposes  of  this  part,  unless 
explicitly  stated  otherwise.”  Thus,  these 
definitions  apply  throughout  the  part 
unless  defined  differently  in  an 
individual  suhpart.  There  were  no 
comments  on  this  proposal,  and  the 
change  to  § _ .3  is  adopted  as  proposed. 

OTS  proposed  nonsubstantive, 
technical  changes  to  its  rule  sections  on 
purpose  and  scope  (§  571.1)  and 
disposal  of  consumer  information 
{§  571.83).  OTS  explained  that  these 
changes  were  necessary  in  light  of  the 
proposed  incorporation  of  the  address 
discrepancy  section  into  subpart  I. 

There  were  no  comments  on  these 
proposed  changes  and  they  are  adopted 
substantially  as  proposed.  Further,  since 
these  changes  render  the  definition  of 
“you”  in  §571.3(o)  superfluous,  OTS  is 
removing  that  definition. 

The  OCC’s  final  rules  add  a  purpose 
section  at  §41.1.  The  final  rules  are 
simply  restoring  the  purpose  section  of 
part  41  that  was  inadvertently  deleted 
when  “subpart  D-Medical  Information” 
was  added  to  this  part. 

V.  Effective  Date 

The  Agencies  received  a  number  of 
comments  regarding  the  effective  date  of 
the  final  regulations  and  guidelines, 
although  the  proposed  rulemaking  did 
not  address  this  issue.  While  consumer 
groups  recommended  that  the  effective 
date  for  compliance  with  the  regulations 
be  the  minimum  time  allowed  by  law, 
many  financial  institutions  and 
creditors  requested  the  time  for 
compliance  be  extended  from  between 
12  to  24  months  from  issuance  of  the 


The  equivalent  language  for  the  FTC  already 
exists  in  16  CFR  603.1. 


final  rules.  These  commenters  felt  they 
needed  time  to  take  an  inventory  of 
their  existing  systems  and  develop  new 
programs  necessary  for  compliance. 
Some  commenters  noted  that  they  likely 
would  use  technological  solutions  to 
comply  with  the  rules  and  that  it  is 
necessary  to  schedule  such  projects  well 
in  advance.  Commenters  also  noted  that 
compliance  with  the  final  rules  may 
require  systemic  and  operational 
changes  across  business  lines  and  could 
affect  relationships  with  vendors  and 
third  party  service  providers  that  would 
require  time  to  change. 

Neither  section  114  nor  section '3 15  of 
the  FACT  Act  specifically  addresses  the 
effective  date  of  the  regulations  issued 
pursuant  to  these  sections.  Under  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(d),  agencies  must  generally 
publish  a  substantive  rule  not  less  than 
30  days  before  its  effective  date.  In 
addition,  under  section  302  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
{CDRIA),^3  rules  issued  hy  the  Federal 
banking  agencies  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  on  financial  institutions 
generally  will  take  effect  on  the  first  day 
of  a  calendar  quarter  that  begins  on  or 
after  the  date  on  which  the  regulations 
are  published  in  the  Federal  Register. 
Because  these  final  rules  are  substantive 
and  impose  additional  requirements  on 
financial  institutions,  the  Agencies  have 
provided  for  an  effective  date  of 
[January  1,  2008],  consistent  with  the 
APA  and  CDRIA. 

At  the  same  time,  the  Agencies  have 
determined  that  it  is  appropriate  to 
provide  all  covered  entities  with  a 
delayed  compliance  date  of  November 
1,  2008,  to  comply  with  the 
requirements  of  the  final  rulemaking. 
Some  financial  institutions  and 
creditors  already  employ  a  variety  of 
measures  that  satisfy  the  requirements 
of  the  final  rulemaking  because  these 
are  usual  and  customary  business 
practices  to  minimize  losses  due  to 
fraud,  or  as  a  result  of  already 
complying  with  other  existing 
regulations  and  guidance  that  relate *to 
information  security,  authentication, 
identity  theft,  and  response  programs. 
However,  the  Agencies  recognize  that 
these  entities  may  still  need  time  to 
evaluate  their  existing  programs,  and  to 
integrate  appropriate  elements  from 
them  into  the  Program  and  into  the 
other  policies  and  procedures  required 
by  this  final  rulemaking.  Further,  the 
Agencies  recognize  that  some  covered 
entities  have  not  previously  been 
subject  to  any  related  regulations  or 


53  Pub.  L.  103-325;  12  U.S.C.  §  4802(b). 


guidance,  and  thus  may  need  more  time 
to  implement  the  final  rules  and 
guidelines.  Therefore,  the  Agencies  are 
providing  covered  entities  with  a 
transition  period  to  comply  with  the 
requirements  contained  in  the  final 
rulemaking. 

VI.  Regulatory  Analysis 
A.  Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction*  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.,  5  CFR 
part  1320  Appendix  A.l),  the  Agencies 
have  reviewed  the  final  rulemaking  and 
determined  that  it  contains  collections 
of  information  subject  to  the  PRA.  The 
Board  made  this  determination  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget 
(OMB).  The  information  collection 
requirements  in  the  final  rulemaking 
may  be  found  in  12  CFR  41.82,  41.90, 
41.91,  222.82,  222.90,  222.91,  334.82, 
334.90,  334.91,  571.82,  571.90,  571.91, 
717.82,  717.90:  and  717.91;  and  16  CFR 
681.1,  681.2,  and  681.3. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The 
information  collection  requirements 
contained  in  this  joint  final  rule  were 
submitted  by  the  OCC,  FDIC,  OTS, 
NCUA,  and  FTC  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  OMB  assigned 
the  following  control  numbers  to  the 
collections  of  information:  OMB  Control 
Nos.  1557-0237  (OCC),  3064-0152 
(FDIC),  1550-0113  (OTS),  3133-0175 
(NCUA),  and  3084-0137  (FTC).  The 
Board’s  O^dB  Control  No.  is  7100- 
0308.'54 

Description  of  the  Collection 

Section  114:  The  proposed  rules 
implementing  section  114  required  each 
financial  institution  and  creditor  to  (1) 
create  an  Identity  Theft  Prevention 
Program  (Program);  (2)  report  to  the 
hoard  of  directors,  a  committee  thereof 
or  senior  management,  at  least  annually, 
on  compliance  with  the  proposed 
regulations:  and  (3)  train  staff  to 
implement  the  Program. 

In  addition,  the  proposed  rules 
required  each  credit  and  debit  card 
issuer  (card  issuer)  to  establish  policies 
and  procedures  to  (1)  assess  the  validity 


The  information  collections  (ICs)  in  this  rule 
will  be  incorporated  with  the  Board’s  Disclosure 
Requirements  Associated  with  Regulation  V  (OMB 
No.  7100-0308).  The  burden  estimates  provided  in 
this  rule  pertain  only  to  the  ICs  associated  with  this 
final  rulemaking.  The  current  OMB  inventory  for 
Regulation  V  is  available  at;  http://www.reginfo.gov/ 
public/ do/PRAMain. 
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of  a  change  of  address  notification 
before  honoring  a  request  for  an 
additional  or  replacement  card  received 
during  at  least  the  first  30  days  after  it 
receives  the  notification:  and  (2)  notify 
the  cardholder  in  writing,  electronically, 
or  orally,  or  use  another  means  of 
assessing  the  validity  of  the  change  of 
address. 

Section  315:  The  proposed  rules 
implementing  section  315  required  each 
user  of  consumer  reports  to  (1)  develop 
reasonable  policies  and  procedures  it 
would  employ  when  it  receives  a  notice 
of  address  discrepancy  from  a  CRA;  and 
(2)  to  furnish  an  address  the  user 
reasonably  confirmed  is  accurate  to  the 
CRA  from  which  it  receives  a  notice  of 
address  discrepancy. 

The  information  collections  in  the 
final  rulemaking  are  the  same  as  those 
in  the  proposal. 

Comments  Received 

The  Agencies  sought  comment  on  the 
burden  estimates  for  the  information 
collections  described  in  the  proposal. 
The  Agencies  received  approximately 
129  comments  on  the  proposed 
rulemaking.  Most  commenters 
maintained  that  proposal  would  impose 
additional  regulatory  burden  and 
asserted  that  the  estimates  of  the  cost  of 
compliance  should  be  considerably 
higher  than  the  Agencies  projected.  A 
few  of  these  commenters  specifically 
addressed  PRA  burden,  however,  they 
did  not  provide  specific  estimates  of 
additional  burden  hours  that  would 
result  from  the  proposal.  Some  of  these 
commenters  stated  that  staff  training 
estimates  were  significantly 
underestimated.  Other  commenters 
stated  that  the  costs  of  compliance 
failed  to  consider  the  cost  to  third-party 
service  providers  that  the  commenters 
characterized  as  being  required  to 
implement  the  Program. 

Explanation  of  Burden  Estimates  Under 
the  Final  Rulemaking 

The  Agencies  believe  that  many  of  the 
comments  received  regarding  burden 
stemmed  from  commenters’  misreading 
of  the  requirements  of  the  proposed 
rulemaking.  The  final  rulemaking 
clarifies  these  requirements,  including 
those  that  relate  to  the  information 
collections.  It  also  differs  from  the 
proposal  as  described  below. 

The  Agencies  continue  to  believe  that 
most  covered  entities  already  employ  a 
variety  of  measures  to  detect  and 
address  identity  theft  that  are  required 
by  section  114  of  the  final  rulemaking 
because  these  are  usual  and  customary 
business  practices  that  they  employ  to 
minimize  losses  due  to  fraud.  In 
addition,  the  Agencies  believe  that 


many  financial  institutions  and 
creditors  already  have  implemented 
some  of  the  requirements  of  the  final 
rules  implementing  section  114  as  a 
result  of  having  to  comply  with  other 
existing  regulations  and  guidance,  such 
as  the  CIP  regulations  implementing 
section  326  of  the  USA  PATRIOT  Act, 

31  U.S.C.  5318(1)  that  require 
verification  of  the  identity  of  persons 
opening  new  accounts),’’-'’  the 
Information  Security  Standards  that 
implement  section  501(b)  of  the  Gramm- 
Leach-Bliley  Act  (GLBA),  15  U.S.C. 

6801,  and  section  216  of  the  FACT  Act, 

15  U.S.C.  1681w,^®  and  guidance  issued 
by  the  Agencies  or  the  Federal  Financial 
Institutions  Examination  Council 
regarding  information  security, 
authentication,  identity  theft,  and 
response  programs. The  final 
rulemaking  underscores  the  ability  of  a 
financial  institution  or  creditor  to 
incorporate  into  its  Program  its  existing 
processes  that  control  reasonably 
foreseeable  risks  to  customers  or  to  its 
own  safety  and  soundness  from  identity 
theft,  such  as  those  already  developed 
in  connection  with  the  covered  entity’s 
fraud  prevention  program.  Thus,  the 
burden  estimate  attributable  to  the 
creation  of  a  Program  is  unchanged. 

See,  e.g.,  31  CFR  103.121  (banks,  savings 
associations,  credit  unions,  and  certain  non- 
federally  regulated  banks);  31  CFR  103.122  (broker- 
dealers);  31  CFR  103.123  (futures  commission 
merchants). 

12  CFR  part  30,  app.  B  (national  banks);  12  CF’R 
part  208,  app.  D-2  and  part  225,  app.  F  (state 
member  banks  and  holding  companies);  12  CFR 
part  364,  app.  B  (state  non-member  banks);  12  CFR 
part  570,  app.  B  (savings  associations);  12  CFR  part 
748,  app.  A  and  B,  and  12  CFR  717  (credit  unions); 

16  CFR  part  314  (financial  institutions  that  are  not 
regulated  by  the  Board,  FDIC,  NCUA,  OCC  and 
OTS). 

See,  e.g.,  12  CFR  part  30,  supp.  A  to  app.  B 
(national  banks);  12  CFR  part  208,  supp.  A  to  app. 
D-2  and  part  225,  supp.  A  to  app.  F  (state  member 
banks  and  holding  companies);  12  CFR  part  364, 
supp.  A  to  app.  B  (state  non-member  banks);  12  CFR 
part  570,  supp.  A  to  app.  B  (savings  associations); 

12  CFR  748,  app.  A  and  B  (credit  unions);  Federal 
Financial  Institutions  Examination  Coimcil  (FFIEC) 
Information  Technology  Examination  Handbook’s 
Information  Security  Booklet  (the  “IS  Booklet”) 
avaiiqble  at  http://www.ffiec.gov/guides.htm:  FFIEC 
“Authentication  in  an  Internet  Banking 
Environment”  available  at  http://www.ffiec.gov/ 
pdf/outhentication_guidance.pdf.  Board  SR  01-11 
(Supp)  (Apr.  26,  2001)  available  at:  http:// 

WWW. fedeTalreserve.gov/boarddocs/sTletters/2001/ 
srOlll.htm:  “Guidance  on  Identity  Theft  and 
Pretext  Calling,”  OCC  AL  2001-4  (April  30,  2001); 
“Identity  Theft  and  Pretext  Calling,”  OTS  CEO 
Letter  #139  (May  4,  2001);  NCUA  Letter  to  Credit 
Unions  Ol-CU-09,  “Identity  Theft  and  Pretext 
Calling”  (Sept.  2001);  OCC  2005-24,  “Threats  from 
Fraudulent  Bank  Web  Sites:  Risk  Mitigation  and 
Response  Guidance  for  Web  Site  Spoofing 
Incidents,”  (July  1,  2005);  “Phishing  and  E-mail 
Scams,”  OTS  CEO  Letter  #193  (Mar.  8,  2004); 
NCUA  Letter  to  Credit  Unions  04-CU-12, 
“Phishing  Guidance  for  Credit  Unions”  (Sept. 
2004). 


The  final  rulemaking  also  clarifies 
that  only  relevant  staff  need  be  trained 
to  implement  the  Program,  as 
necessary — meaning  that  staff  already 
trained,  for  example,  as  a  part  of  a 
covered  entity’s  anti-fraud  prevention 
efforts  do  not  need  to  be  re-trained 
except  as  necessary.  Despite  this 
clarification,  in  response  to  comments 
received,  the  Agencies  are  increasing 
the  burden  estimates  attributable  to 
training  from  two  to  four  hours. 

The  Agencies’  estimatps  attribute  all 
burden  to  covered  entities,  which  are 
entities  directly  subject  to  the 
requirements  of  the  final  rulemaking.  A 
covered  entity  that  outsources  activities 
to  a  third-party  service  provider  is,  in 
effect,  reallocating  to  that  service 
provider  the  burden  that  it  would 
otherwise  have  carried  itself.  Under 
these  circumstances,  burden  is,  by 
contract,  shifted  from  the  covered  entity 
to  the  service  provider,  but  the  total 
amount  of  burden  is  not  increased. 

Thus,  third-party  service  provider 
burden  is  already  included  in  the 
burden  estimates  provided  for  covered 
entities. 

The  Agencies  continue  to  believe  that 
Ccurd  issuers  already  assess  the  validity 
of  change  of  address  requests  and,  for 
the  most  part,  have  automated  the 
process  of  notifying  the  cardholder  or 
using  other  means  to  assess  the  validity 
of  changes  of  address.  Further,  as 
commenters  requested,  the  final 
rulemaking  clarifies  that  card  issuers 
may  satisfy  the  requirements  of  this 
section  by  verifying  the  address  at  the 
time  the  address  change  notification  is 
received,  before  a  request  for  an 
additional  or  replacement  card. 
Therefore,  the  estimates  attributable  to 
this  portion  of  the  rulemaking  are 
unchanged. 

Regarding  the  final  rules 
implementing  section  315,  the  Agencies 
recognize  that  users  of  consumer  reports 
will  need  to  develop  policies  and 
procedures  to  employ  upon  receiving  a 
notice  of  address  discrepancy  in  order 
to:  (1)  Ensure  that  the  user  has  obtained 
the  correct  consumer  report  for  the 
consumer:  and  (2)  confirm  the  accuracy 
of  the  address  the  user  furnishes  to  the 
CRA.  However,  under  the  final  rules,  a 
user  only  must  furnish  a  confirmed 
address  to  a  CRA  for  new  relationships. 
Thus,  the  required  policies  and 
procedures  will  no  longer  need  to 
address  the  furnishing  of  confirmed 
addresses  for  existing  relationships,  and 
users  will  not  need  to  furnish  to  the 
CRA  in  connection  with  existing 
relationships  an  address  the  user 
reasonably  confirmed  is  accurate. 

The  Agencies  believe  that  users  of 
credit  reports  covered  by  the  final  rules. 
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information  to  CRAs  in  response  to 
notices  of  address  discrepancy  because 
it  is  a  usual  and  customary  business 
practice — except  in  connection  with 
new  deposit  relationships.  For  the 
proposed  rulemaking,  the  Agencies  had 
estimated  that  there  would  be  no 
implementation  burden  associated  with 
furnishing  confirmed  addresses  to 
CRAs.  However,  as  the  result  of 
additional  research,  the  Agencies  now 
believe  that  some  burden  should  be 
attributable  to  this  collection,  to  account 
for  information  furnished  to  CRAs  for 
new  deposit  relationships.  Because  this 
burden  is  offset  by  the  reduction  in 
burden  described  above,  the  estimates 
for  the  collections  attributable  to  the 
final  rules  implementing  section  315 
remain  unchanged. 

The  Agencies  continue  to  believe  that 
25  hours  to  develop  a  Program,  four 
hours  to  prepare  an  annual  report,  four 
hours  to  develop  policies  and 
procedures  to  assess  the  validity  of 
changes  of  address,  and  four  hours  to 
develop  policies  and  procedures  to 
respond  to  notices  of  address 
discrepancy,  are  reasonable  estimates. 

The  potential  respondents  are 
national  banks  and  Federal  branches 
and  agencies  of  foreign  banks  and 
certain  of  their  subsidiaries  (OCC);  state 
member  banks,  uninsured  state  agencies 
and  branches  of  foreign  banks, 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and  Edge 
and  agreement  corporations  (Board); 
insured  nonmember  banks,  insured  state 
branches  of  foreign  banks,  and  certain  of 
their  subsidiaries  (FDIC);  savings 
associations  and  certain  of  their 
subsidiaries  (OTS);  Federally-chartered 
credit  unions  (NCUA);  state-chartered 
credit  unions,  non-bank  lenders, 
mortgage  brokers,  motor  vehicle  dealers, 
utility  companies,  and  any  other  person 
that  regularly  participates  in  a  credit 
decision,  including  setting  the  terms  of 
credit  (FTC). 

Burden  Estimates 

The  Agencies  estimate  the  annual 
burden  per  respondent  is  41  hours  (25 
hours  to  develop  a  Program,  four  hours 
to  prepare  an  annual  report,  four  hours 
for  training,  four  hours  for  developing 
policies  and  procedures  to  assess  the 
validity  of  changes  of  address,  and  four 
hours  for  developing  policies  and 
procedures  to  respond  to  notices  of 
address  discrepancy).  The  Agencies 
attribute  total  burden  to  covered  entities 
as  follows: 

OCC: 

Number  of  respondents:  1,806. 

Total  estimated  annual  burden: 
74,046. 


Number  of  respondents:  1,172. 

Total  Estimated  Annual  Burden: 
48,052. 

FDIC: 

Number  of  respondents:  5,260. 

Total  Estimated  Annual  Burden: 
215,660  hours. 

OTS: 

Number  of  respondents:  832. 

Total  Estimated  Annual  Burden: 
34,112. 

NCUA: 

Number  of  respondents:  5,103. 

Total  Estimated  Annual  Burden: 
209,223. 

FTC  Estimated  Burden:^^ 

Section  114: 

Estimated  Hours  Burden: 

As  discussed  above,  the  final 
regulations  require  financial  institutions 
and  creditors  to  conduct  a  risk 
assessment  periodically  to  determine 
whether  they  have  covered  accounts, 
which  include,  at  a  minimum, 
consumer  accounts.  If  the  financial 
institutions  and  creditors  determine  that 
they  have  covered  accounts,  the  final 
regulations  require  them  to  create  a 
written  Identity  Theft  Prevention 
Program  (Program)  and  they  should 
report  to  the  board  of  directors,  a 
committee  thereof,  or  senior 
management  at  least  annually  on 
compliance  with  the  final  regulations. 
The  FCRA  defines  “creditor”  to  have 
the  same  meaning  as  in  section  702  of 
the  Equal  Credit  Opportunity  Act  * 
(ECOA).s9  Under  Regulation  B,  which 
implements  the  ECOA,  a  creditor  means 
a  person  who  regularly  participates  in  a 
credit  decision,  including  setting  the 
terms  of  credit.  Regulation  B  defines 
credit  as  a  transaction  in  which  the 
party  has  a  right  to  defer  payment  of  a 
debt,  regardless  of  whether  the  credit  is 
for  personal  or  commercial  purposes.®" 
Given  the  broad  scope  of  entities 
covered,  it  is  difficult  to  determine 
precisely  the  number  of  financial 
institutions  and  creditors  that  are 
subject  to  the  FTC’s  jurisdiction.  There 
are  numerous  small  businesses  under 
the  FTC’s  jurisdiction,  and  there  is  no 
formal  way  to  track  them:  moreover,  as 
a  whole,  the  entities  under  the  FTC’s 
jurisdiction  are  so  varied  that  there  are 
no  general  sources  that  provide  a  record 
of  their  existence.  Nonetheless,  FTC 
staff  estimates  that  the  proposed 
regulations  implementing  section  114 

Due  to  the  varied  nature  of  the  entities  subject 
to  the  jurisdiction  of  the  FTC,  this  Estimated 
Burden  section  reflects  only  the  view  of  the  FTC. 
The  banking  regulatory  agencies  have  jointly 
prepared  a  separate  analysis. 

59U.S.C.  1681a(r)(5). 

Regulation  B  Equal  Credit  Opportunity,  12  CFR 
202  (as  amended  effective  Apr.  15,  2003). 


institutions  and  over  11  million 
creditors  subject  to  the  FTC’s 
jurisdiction,  for  a  combined  total  of 
approximately  11.1  million  affected 
entities.  As  detailed  below,  FTC  staff 
estimates  that  the  average  annual 
information  collection  burden  during 
the  three-year  period  for  which  OMB 
clearance  was  sought  will  be  4,466,000 
hours  (rounded  to  the  nearest 
thousand).  The  estimated  annual  labor 
cost  associated  with  this  burden  is 
$142,925,000  (rounded  to  the  nearest 
thousand). 

For  the  proposed  rule,  FTC  staff  had 
divided  affected  entities  into  two 
categories;  entities  that  are  subject  to  a 
high  risk  of  identity  theft  and  entities 
that  are  subject  to  a  low  risk  of  identity 
theft.  Based  on  comments  as  well  as 
changes  in  the  final  rule,  FTC  staff 
believes  that  the  affected  entities  can  be 
categorized  in  three  groups,  based  on 
the  nature  of  their  businesses:  entities 
subject  to  a  high  risk  of  identity  theft, 
entities  subject  to  a  low  risk  of  identity 
theft,  but  having  consumer  accounts 
that  will  require  them  to  have  a  written 
Program,  and  entities  subject  to  a  low 
risk  of  identity  theft,  but  not  having 
consumer  accounts. 

A.  High-Risk  Entities 

In  drafting  its  PRA  analysis  for  the 
proposed  regulations,  FT(i  staff  believed 
that  because  motor  vehicle  dealers” 
loans  typically  are  financed  by  financial 
institutions  also  subject  to  those 
regulations,  the  dealers  were  likely  to 
use  the  latter’s  programs  as  a  basis  to 
develop  their  own.  Therefore,  although 
subject  to  a  high  risk  of  identity  theft, 
their  burden  would  be  less  than  other 
high-risk  entities.  Commenters, 
however,  noted  among  other  concerns 
that  some  motor  vehicle  dealers  finance 

Under  the  FCRA,  the  only  Bnancial  institutions 
over  which  the  FTC  has  jurisdiction  are  state- 
chartered  credit  unions.  15  U.S.C.  1681s.  As  of 
December  31,  2005,  there  were  3,302  state-chartered 
federally-insured  credit  unions  and  362  state- 
chartered  nonfederally  insured  credit  unions, 
totaling  3,664  financial  institutions.  See 
www.ncua.gov/news/quick_facts/quick_facts.html 
and  “Disclosures  for  Non-Federally  Insured 
Depository  Institutions  under  the  Federal  Deposit 
Insurjmce  Corporation  Improvement  Act  (FDICIA),” 
70  FR  12823  (Mar.  16,  2005). 

This  estimate  is  derived  from  an  Malysis  of  a 
database  of  U.S.  businesses  based  on  NAICS  codes 
for  businesses  that  market  goods  or  services  to 
consumers  or  other  businesses,  which  totaled 
11,076,463  creditors  subject  to  the  FTC’s 
jurisdiction. 

In  general,  high-risk  entities  may  provide 
consumer  Bnancial  services  or  other  goods  or 
services  of  value  to  identity  thieves  such  as 
telecommimication  services  or  goods  that  are  easily 
convertible  to  cash,  whereas  low-risk  entities  may 
do  business  primarily  with  other  businesses  or 
provide  non-Bnancial  services  or  goods  that  are  not 
easily  convertible  to  cash. 
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their  own  loans.  Thus,  for  this  burden 
estimate,  FTC  staff  no  longer  is 
considering  motor  vehicle  dealers 
separately  from  other  high-risk  entities. 

As  noted  above,  the  Agencies 
continue  to  believe  that  many  of  the 
high-risk  entities,  as  part  of  their  usual 
and  customary  business  practices, 
already  take  steps  to  minimize  losses 
due  to  fraud.  The  final  rulemaking 
clarifies  that  only  relevant  staff  need  be 
trained  to  implement  the  Program,  as 
necessary  meaning,  for  example,  that 
staff  already  trained  as  a  part  of  a 
covered  entity’s  anti-fraud  prevention 
efforts  do  not  need  to  be  re-trained 
except  as  incrementally  needed. 
Notwithstanding  this  clarification,  in 
response  to  comments  received,  the 
Agencies  are  increasing  the  burden 
estimates  attributable  to  training  from 
two  to  four  hours,  as  is  the  FTC  for  high- 
risk  entities  in  their  initial  year  of 
implementing  the  Program,  but  FTC 
staff  continues  to  believe  that  one  hour 
of  recurring  annual  training  remains  a 
reasonable  estimate. 

The  FTC  staff  maintains  its  estimate 
of  25  hours  for  high-risk  entities  to 
create  and  implement  a  written 
Program,  with  an  annual  recurring 
burden  of  1  hour.  As  before,  FTC  staff 
anticipates  that  these  entities  will 
incorporate  policies  and  procedures  that 
they  likely  already  have  in  place.  The 
FTC  staff  continues  to  believe  that 
preparation  of  an  annual  report  will  take 
high-risk  entities  4  hours  initially,  with 
an  annual  recurring  burden  of  1  hour. 

B.  Low-Risk  Entities 

A  few  commenters  believed  that  FTC 
staff  had  underestimated  the  amount  of 
time  it  would  take  low-risk  entities  to 
comply  with  the  proposed  regulations. 
These  commenters  estimated  that  the 
amount  of  time  would  range  from  6  to 
20  hours  to  create  a  program  and  1  hour 
each  to  train  employees  and  draft  the 
annual  report.  The  FTC  staff  believes 
these  estimates  were  based  on  a 
misunderstanding  of  the  requirements 
of  the  proposed  regulations,  including 
that  the  list  of  31  Red  Flags  in  the 
proposed  guidelines  was  intended  to  be 
a  checklist.  The  final  regulations  clarify 
that  the  list  of  Red  Flags  is  illustrative 
only.  Moreover,  the  emphasis  of  the 
written  Program,  as  required  under  the 
final  regulations,  is  to  identify  risks  of 
identity  theft.  To  the  extent  that  entities 
with  consumer  accounts  determine  that 
they  have  a  minimal  risk  of  identity 
theft,  they  would  be  tasked  only  with 
developing  a  streamlined  Program. 
Therefore,  the  FTC  staff  does  not  believe 
that  it  would  take  such  an  entity  6  to  20 
hours  to  develop  a  Program,  1  hour  to 
train  employees,  and  1  hour  to  draft  an 


annual  report  on  risks  of  identity  theft 
which  are  minimal  or  non-existent. 
Nonetheless,  FTC  staff  believes  that  it 
may  have  underestimated  the  time  low- 
risk  entities  may  need  to  initially  apply 
the  final  rule  to  develop  a  Program. 

Thus,  FTC  staff  has  increased  from  20 
minutes  to  1  hour  its  previously  stated 
estimate  for  this  activity. 

The  final  regulations  have  been 
revised  from  the  proposed  regulations  to 
alleviate  the  burden  of  creating  a  written 
Program  for  entities  that  determine  that 
they  do  not  have  any  covered  accounts. 
The  FTC  staff  believes  that  entities 
subject  to  a  low  risk  of  identity  theft,  but 
not  having  consumer  accounts,  will 
likely  determine  that  they  do  not  have 
covered  accounts.  Such  entities  would 
not  be  required  to  develop  a  written 
Program,  and  thus  will  not  incur  PRA 
burden.  The  FTC  staff  estimates  that 
approximately  9,191,496'’'*  of  the 
10,813,525  low-risk  entities  subject  to 
the  requirement  to  create  a  written 
Program  under  the  proposed  regulations 
will  not  have  covered  accounts  under 
the  final  rule.  Therefore,  these  9,191,496 
low-risk  entities  will  not  be  required  to 
develop  a  written  Program,  thereby 
substantially  reducing  the  original 
burden  hours  estimate  in  the  NPRM  for 
low-risk  entities. 

The  FTC  staff  believes  that  for  entities 
subject  to  a  low  risk  of  identity  theft,  but 
having  consumer  accounts  that  will 
require  them  to  have  a  written  Program, 
it  will  take  such  entities  1  hour  to 
review  the  final  regulations  and  create 
a  streamlined  Program,  with  an  annual 
recurring  burden  of  5  minutes.  The  FTC 
staff  believes  that  training  staff  to  be 
attentive  to  any  future  risks  of  identity 
theft  will  take  low-risk  entities  10 
minutes,  with  an  annual  recurring 
burden  of  5  minutes.  The  FTC  staff 
believes  that  preparing  an  annual  report 
will  take  low-risk  entities  10  minutes, 
with  an  annual  recurring  burden  of  5 
minutes. 

Accordingly,  FTC  staff  estimates  that 
the  final  regulations  implementing 
section  114  affect  the  following:  266,602 
high-risk  entities  subject  to  the  FTC’s 
jurisdiction  at  an  average  annual  burden 
of  1 3  hours  per  entity  [average  annual 
burden  over  3-year  clearance  period  for 
creation  and  implementation  of  Program 
((25-t-l-t-l)/3)  plus  average  annual 
burden  over  3-year  clearance  period  for 
staff  training  ((4-(-l-i-l)/3)  plus  average 


®‘'  This  estimate  is  derived  from  an  analysis  of  a* 
database  of  U.S.  businesses  based  on  NAICS  codes 
for  businesses  that  market  goods  or  services  to 
consumers  or  other  businesses,  net  of  the  number 
of  creditors  subject  to  the  FTC’s  jurisdiction,  an 
estimated  subset  of  which  comprise  anticipated 
low-risk  entities  not  having  covered  accounts  under 
the  final  rule. 


annual  burden  over  3-year  clearance 
period  for  preparing  annual  report 
({4-1-1 -t-l)/3)],  for  a  total  of  3,466,000 
hours  (rounded  to  the  nearest 
thousand);  and  1,622,029  low-risk 
entities  that  have  consumer  accounts 
subject  to  the  FTC’s  jurisdiction  at  an 
average  annual  burden  of  approximately 
37  minutes  per  entity  [average  annual 
burden  over  3-year  clearance  period  for 
creation  and  implementation  of 
streamlined  Program  ((60+5-i-5)/3)  plus 
average  annual  burden  over  3-year 
clearance  period  for  staff  training 
((10-t-5-i-5)/3)  plus  average  annual 
burden  over  3-year  clearance  period  for 
preparing  annual  report  ({10-(-5+5)/3], 
for  a  total  of  1,000,000  hours  (rounded 
to  the  nearest  thousand). 

The  proposed  regulations 
implementing  Section  114  also  require 
credit  and  debit  card  issuers  to  establish 
policies  and  procedures  to  assess  the 
validity  of  a  change  of  address  request, 
including  notifying  the  cardholder  or 
using  another  means  of  assessing  the 
validity  of  the  change  of  address.  The 
FTC  received  no  comments  on  its 
burden  estimates  in  the  NPRM  and  FTC 
staff  does  not  believe  that  the  changes 
made  to  the  final  regulation  have  altered 
its  original  burden  estimates. 
Accordingly,  FTC  staff  maintains  that  it 
will  take  100  credit  or  debit  card  issuers 
4  hours  to  develop  and  implement 
policies  and  procedures  to  assess  the 
validity  of  a  change  of  address  request 
for  a  total  burden  of  400  hours. 

Estimated  Cost  Burden: 

The  FTC  staff  derived  labor  costs  by 
applying  appropriate  estimated  hourly 
cost  figures  to  the  burden  hours 
described  above.  It  is  difficult  to 
calculate  with  precision  the  labor  costs 
associated  with  the  proposed 
regulations,  as  they  entail  varying 
compensation  levels  of  management 
and/or  technical  staff  among  companies 
of  different  sizes.  In  the  NPRM,  FTC 
staff  had  estimated  that  low-risk  entities 
would  use  administrative  support 
personnel  at  an  hourly  cost  of  $16.00.  A 
few  commenters  disagreed  that  low-risk 
entities  would  use  administrative 
support  personnel,  arguing  instead  that 
the  Program  would  be  implemented  at 
a  managerial  level,  and  the  labor  cost 
should  be  at  least  $32.00  and  possibly 
even  $48.00.  Therefore,  in  calculating 
the  cost  figures,  FTC  staff  assumes  that 
for  all  entities,  professional  technical 
personnel  and/or  managerial  personnel 
will  create  and  implement  the  Program, 
prepare  the  annual  report,  train 
employees,  and  assess  the  validity  of  a 
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change  of  address  request,  at  an  hourly 
rate  of  $32.00.®^ 

Based  on  the  above  estimates  and 
assumptions,  the  total  annual  labor 
costs  for  all  categories  of  covered 
entities  under  the  final  regulations 
implementing  section  114  are 
$142,925,000  (rounded  to  the  nearest 
thousand)  [(3,466,000  hours  +  400  hours 
+  1,000,000  hours)  x  $32.00)]. 

Section  315: 

Estimated  Hours  Burden:  ^ 

The  Commission  did  not  receive  any 
comments  relating  to  its  original  burden 
estimates  for  the  information  collection 
requirements  under  section  315. 
Although  the  final  regulations  were 
modified  such  that  they  no  longer 
require  users  to  furnish  a  confirmed 
address  to  a  CRA  for  existing 
relationships,  FTC  staff  does  not  believe 
that  this  modification  will  significantly 
alter  its  original  burden  estimates. 
Therefore,  FTC  staff  burden  estimates 
remain  unchanged  under  section  315 
from  the  estimates  proposed  in  the 
NPRM.  Accordingly,  FTC  staff  estimates 
that  the  average  annual  information 
collection  burden  during  the  three-year 
period  for  which  OMB  clearance  was 
sought  will  be  831,000  hours  (rounded 
to  the  nearest  thousand).  The  FTC  staff 
continues  to  assume  that  the  policies 
and  procedures  for  notice  of  address 
discrepancy  and  furnishing  the  correct 
address  will  be  set  up  by  administrative 
support  personnel  at  an  hourly  rate  of 
$16.**'’  Thus,  the  estimated  annual  labor 
cost  associated  with  this  burden  is 
$13,296,000  (rounded  to  the  nearest 
thousand). 

The  Agencies  have  a  continuing 
interest  in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to: 

OCC:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room, 
Mail  stop  1-5,  Attention:  1557-0237,  ■ 
250  E  Street,  SW.,  Washington,  DC 
20219.  In  addition,  comments  may  be 
sent  by  fax  to  202-874-4448,  or  by 
electronic  mail  to 

regs.comments@occ.treas.gov.  You  can 


The  cost  is  derived  from  a  mid-range  among  the 
reported  2006  Bureau  of  Labor  Statistics  rates  for 
likely  positions  within  the  professional  technical 
and  managerial  categories.  See  June  2006  Bureau  of 
Labor  Statistics  National  Compensation  Survey  for 
occupational  wages  in  the  United  States  at  http:// 
www.bls.gov/ncs/ocs/sp/ncbl0910.pdf  (“June  2006 
BLS  NCS  Survey”). 

®®This  hourly  wage  is  a  conservative  inflation- 
adjusted  updating  of  hourly  mean  wages  ($14.86) 
shown  for  administrative  support  personnel  in  the 
June  2006  BLS  NCS  Survey. 


inspect  and  photocopy  the  comments  at 
the  OCC’s  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 

For  security  reasons,  the  OCC  requires 
that  visitors  make  an  appointment  to 
inspect  comments.  You  may  do  so  by 
calling  202-874-5043.  Upon  arrival, 
visitors  will  be  required  to  present  valid 
government-issued  photo  identification 
and  submit  to  security  screening  in 
order  to  inspect  and  photocopy 
comments. 

Board:  You  may  submit  comments, 
identified  by  R-1255,  by  any  of  the 
following  methods: 

Agency  Web  site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments 
on  http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 

Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

E-mail:  ~ 

regs.commen  ts@federalreserve.gov. 
Include  docket  number  in  the  subject 
line  of  the  message. 

Fax:  202-452-3819  or  202-452-3102. 

Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available 
from  the  Board’s  Web  site  at  http:// 
www.federalreserve.gov/gen  eralin fo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
paper  form  in  Room  MP-500  of  the 
Board’s  Martin  Building  (20th  and  C 
Streets,  NW.)  between  9  a.m.  and  5  p.m. 
on  weekdays. 

FDIC:  You  may  submit  written 
comments,  which  should  refer  to  3064- 
ADOO,  by  any  of  the  following  methods: 

Agency  Web  site:  http:// 
www.fdic.gov/regulations/Iaws/federaI/ 
propose.html. 

Follow  the  instructions  for  submitting 
comments  on  the  FDIC  Web  site. 

Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

E-mail:  Comments@FDlC.gov. 

Mail:  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments,  FDIC, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

Hand  Delivery/Courier:  Guard  station 
at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 

Public  Inspection:  All  comments 
received  will  be  posted  without  change 
to  http://www.fdic.gov/regulations/laws/ 


federal/propose/html  including  any 
personal  information  provided. 
Comments  may  be  inspected  at  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Street,  NW.,  Washington,  DC, 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

OTS:  Information  Collection 
Comments,  Chief  Counsel’s  Office, 

Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552; 
send  a  facsimile  transmission  to  (202) 
906-6518;  or  send  an  e-mail  to  related 
index  on  the  OTS  Internet  site  at  http:// 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect  the 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922 r  send  an  e-mail  to 
puhlicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

NCUA:  You  may  submit  comments  by 
any  of  the  following  methods  (Please 
send  comments  by  one  method  only): 

Federal  eRulemaking  Portal:  http:// 
www.regulations.gov. 

Follow  the  instructions  for  submitting 
comments. 

NCUA  Web  site:  http:// 
www.ncua.gov/ 
RegulationsOpinionsLaws/ 
proposedregs/ proposedregs.html. 

Follow  the  instructions  for  submitting 
comments. 

E-mail:  Address  to 

regcomments@ncua.gov.  Include  “(Your 
name]  Comments  on  in  the  e-mail 
subject  line. 

Fax:  (703)  518-6319.  Use  the  subject 
line  described  above  for  e-mail. 

Mail:  Address  to  Mary  F.  Rupp, 
Secretary  of  the  Board,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 

Hand  Delivery/Courier:  Same  as  mail 
address. 

Additionally,  commenters  may  send  a 
copy  of  their  comments  to  the  OMB 
desk  officer  for  the  OCC,  Board,  FDIC, 
OTS,  and  NCUA  by  mail  to  the  Office 
of  Information  and  Regulatory  Affairs, 
U.S.  Office  of  Management  and  Budget, 
New  Executive  Office  Building,  Room 
10235,  725  17th  Street,  NW., 
Washington,  DC  20503,  or  by  fax  to 
(202) 395-6974. 

FTC:  Comments  should  refer  to  “The 
Red  Flags  Rule:  Project  No.  R611019,’’ 
and  may  be  submitted  by  any  of  the 
following  methods.  However,  if  the 
comment  contains  any  material  for 
which  confidential  treatment  is 
requested,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
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must  be  clearly  labeled 
“Confidential.” 

E-mail:  Comments  filed  in  electronic 
form  should  be  submitted  by  clicking  on 
the  following  Weh  link:  https:// 
secure.commentworks.com/ftc-redflags 
and  following  the  instructions  on  the 
Weh-based  form.  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  the  Web- 
based  form  at  https:// 
secure.commentworks.com/ftc-redflags. 

Federal  eRulemaking  Portal:  If  this 
notice  appears  at  http:// 
www.regulations.gov,  you  may  also  file 
an  electronic  comment  through  that 
Web  site.  The  Commission  will  consider 
all  comments  that  regulations.gov 
forwards  to  it. 

Mail  or  Hand  Delivery:  A  comment 
filed  in  paper  form  should  include  “The 
Red  Flags  Rule,  Project  No.  R611019,” 
both  in  the  text  and  on  the  envelope  and 
should  be  mailed  or  delivered,  with  two 
complete  copies,  to  the  following 
address:  Federal  Trade  Commission/ 
Office  of  the  Secretary,  Room  H-135 
(Annex  M),  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580.  Because 
paper  mail  in  the  Washington  area  and 
at  the  Commission  is  subject  to  delay, 
please  consider  submitting  your 
comments  in  electronic  form,  as 
prescribed  above.  The  FTC  is  requesting 
that  any  comment  filed  in  paper  form  be 
sent  by  courier  or  overnight  service,  if 
possible. 

Comments  on  any  proposed  filing, 
recordkeeping,  or  disclosure 
requirements  that  are  subject  to 
paperwork  burden  review  under  the 
Paperwork  Reduction  Act  should 
additionally  be  submitted  to:  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Trade 
Commission.  Comments  should  be 
submitted  via  facsimile  to  (202)  395- 
6974  because  U.S.  Postal  Mail  is  subject 
to  lengthy  delays  due  to  heightened 
security  precautions. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  All  timely  and  responsive 
public  comments,  whether  filed  in 
paper  or  electronic  form,  will  be 
considered  by  the  Commission,  and  will 
be  available  to  the  public  on  the  FTC 
Web  site,  to  the  extent  practicable,  at 

Commission  Rule  4.2(d),  16  CFR  4.2(d).  The 
comment  must  be  accompanied  by  an  explicit 
request  for  confidential  treatment,  including  the 
factual  and  legal  basis  for  the  request,  and  must 
identify  the  specific  portions  of  the  comment  to  be 
withheld  from  the  public  record.  The  request  will 
be  granted  or  denied  by  the  Commission’s  General 
Counsel,  consistent  with  applicable  law  and  the 
public  interest.  See  Commission  Rule  4.9(c),  16  CFR 
4.9(c). 


http://www.ftc.gov/os/ 
publiccomments.htm.  As  a  matter  of 
discretion,  the  FTC  makes  every  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  Web  site.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  policy,  at  http://www.ftc.gov/ 
ftp/ privacy. h  tm . 

Members  of  the  public  also  can 
request  additional  information  or  a  copy 
of  the  collection  from: 

OCC:  Mary  Gottlieb,  OCC  Clearance 
Officer,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Michelle  Shore,  Clearance 
Officer,  Division  of  Research  and 
Statistics  (202)  452-3829. 

FDIC:  Steven  F.  Hanft,  Clearance 
Officer,  Legal  Division,  (202-898-3907). 

OTS:  Ira  L.  Mills,  OTS  Clearance 
Officer,  Litigation  Division,  Chief 
Counsel’s  Office,  at 

Ira.Mills@ots.treas.gov,  (202)  906-6531, 
or  facsimile  number  (202)  906-6518. 

NCUA:  Regina  M.  Metz,  Staff 
Attorney,  Office  of  General  Counsel, 
(703) 518-6540. 

FTC:  See  FOR  FURTHER  INFORMATION 
CONTACT  above. 

B.  Regulatory  Flexibility  Act 

OCC:  Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  the  OCC  must  either 
publish  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  for  a  final  rule  or 
certify,  along  with  a  statement  providing 
the  factual  basis  for  such  certification, 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Small 
Business  Administration  has  defined 
“small  entities”  for  banking  purposes  as 
a  bank  or  savings  institution  with  assets 
of  $165  million  or  less.  See  13  CFR 
121.201. 

Based  on  its  analysis  and  for  the 
reasons  stated  below,  the  OCC  certifies 
that  this  final  rulemaking  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Rules  Implementing  Section  114 

The  proposed  regulations 
implementing  section  114  required  the 
development  and  establishment  of  a 
written  identity  theft  prevention 
program  to  detect,  prevent,  and  mitigate 
identity  theft.  The  proposed  regulations 
also  required  card  issuers  to  assess  the 
validity  of  a  notice  of  address  change 
under  certain  circumstances. 

In  connection  with  the  proposed 
rulemaking,  the  OCC  concluded  that  the 


proposed  regulations  implementing 
section  114,  if  adopted  as  proposed, 
would  not  impose  undue  costs  on 
national  banks  and  would  not  have  a 
substantial  economic  impact  on  a 
substantial  number  of  small  national 
banks.  The  OCC  noted  that  national 
banks  already  employ  a  variety  of 
measmes  that  satisfy  the  requirements 
of  the  rulemaking  because  (1)  such 
measures  are  a  good  business  practice 
and  generally  are  a  part  of  a  bank’s 
efforts  to  reduce  losses  due  to  fraud,  and 
(2)  national  banks  already  comply  with 
other  regulations  and  guidance  that 
relate  to  information  security, 
authentication,  identity  theft,  and 
response  programs.  For  example, 
national  banks  are  already  subject  to  CIP 
rules  requiring  them  to  verify  the 
identity  of  a  person  opening  a  new 
account  and  already  have  various 
systems  in  place  to  detect  certain 
patterns,  practices  and  specific  activities 
that  indicate  the  possible  existence  of 
identity  theft  in  connection  with  the 
opening  of  new  accounts.  Similarly, 
national  banks  complying  with  the 
“Interagency  Guidelines  Establishing 
Information  Security  Standards”*’^  and 
guidance  recently  issued  by  the  FFIEC 
titled  “Authentication  in  an  Internet 
Banking  Environment”  already  have 
policies  and  procedures  in  place  to 
detect  attempted  and  actual  intrusions 
into  customer  information  systems  and 
to  detect  patterns,  practices  and  specific 
activities  that  indicate  the  possible 
existence  of  identity  theft  in  connection 
with  existing  accounts.  Banks 
complying  with  the  OCC’s  “Guidance 
on  Identity  Theft  and  Pretext  Calling” 
already  have  policies  and  procedures  to 
verify  the  validity  of  change  of  address 
requests  on  existing  accounts. 

Nonetheless,  the  OCC  specifically 
requested  comment  and  specific  data  on 
the  size  of  the  incremental  burden 
creating  an  identity  theft  prevention 
program  would  have  on  small  national 
banks,  given  banks”  current  practices 
and  compliance  with  existing 
requirements.  The  OCC  also  requested 
comment  on  how  the  final  regulations 
might  minimize  any  burden  imposed  to 
the  extent  consistent  with  the 
requirements  of  the  FACT  Act. 

Commenters  confirmed  that  the 
proposed  regulations  implementing 
section  114  of  the  FACT  Act  are 
consistent  with  banks”  usual  and 
customary  business  practices  used  to 
minimize  losses  due  to  fraud  in 
connection  with  new  and  existing 

e»31  CFR  103.121;  12  CFR  21.21  (national  banks). 

12  CFR  part  30,  app.  B  (national  banks). 

^“OCC  Bulletin  2005-35  (Oct.  12,  2005). 

71  OCC  AL  2001-4  (April  30,  2001). 
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accounts.  They  also  confirmed  that 
hanks  have  implemented  measures  to 
address  many  of  the  proposed 
requirements  as  a  result  of  having  to 
comply  with  existing  regulations  and 
guidance.  However,  commenters  also 
asserted  that  the  Agencies  had 
underestimated  the  incremental  burden 
imposed  by  the  proposed  rules.  They 
highlighted  aspects  of  the  proposal  that 
they  maintained  would  have  required 
banks  to  alter  their  current  practices  and 
implement  duplicative  policies  and 
procedures. 

Only  a  few  commenters  provided 
estimates  of  additional  burden  that 
would  result  from  the  proposed  rules. 
Many  of  these  comments  stemmed  from 
a  misreading  of  the  requirements  of  the 
proposed  rules.  Further,  many 
commenters  confused  the  Agencies’ 

PRA  estimates  with  the  Agencies’ 
overall  conclusions  regarding  regulatory 

burden.^2 

The  OCC  believes  that  the  final  rules 
substantially  address  the  concerns  of  the 
commenters  as  follows: 

•  The  final  rules  allow  a  covered 
entity  to  tailor  its  Program  to  its  size, 
complexity  and  nature  of  its  operations. 
The  final  rules  and  guidelines  do  not 
require  the  use  of  any  specific 
technology,  systems,  processes  or 
methodology. 

•  The  final  rules  list  the  four 
elements  that  must  be  a  part  of  a 
Program,  and  the  steps  that  a  covered 
entity  must  take  to  administer  the 
Program.  The  rules  provide  covered 
entities  with  greater  discretion  to 
determine  how  to  implement  these 
mandates. 

•  Additional  requirements  previously 
in  the  proposed  rules  are  now  in 
guidelines  that  are  located  in  Appendix 
}.  The  guidelines  describe  various 
policies  and  procedures  that  a  financial 
institution  or  creditor  must  consider 
and  include  in  its  Program,  where 
appropriate,  to  satisfy  the  requirements 
of  the  final  rules.  The  preamble  to  the 
rules  explains  that  an  institution  or 
creditor  may  determine  that  particular 
guidelines  are  not  appropriate  to 
incorporate  into  its  Program  as  long  as 
its  Program  contains  reasonable  policies 
and  procedures  to  meet  the  specific 
requirements  of  the  final  rules. 

•  The  guidelines  clarify  that  a 
covered  entity  need  not  create  duplicate 
policies  and  procedures  and  may 
incorporate  into  its  Program,  as 
appropriate,  its  existing  processes  that 
control  reasonably  foreseeable  risks  to 


The  PRA  focuses  more  narrowly  on  the  time, 
effort,  and  financial  resources  expended  by  persons 
to  generate,  maintain,  or  provide  information  to  or 
for  a  Federal  agency.  See  44  U.S.C.  3501  et  seq. 


customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft,  such  as 
those  already  developed  in  connection 
with  the  entity’s  fraud  prevention 
program. 

•  The  final  rules  clarify  that  a 
Program  (including  the  Red  Flags 
determined  to  be  relevant)  may  be 
periodically,  rather  than  continually, 
updated  to  reflect  changes  in  risks  to 
customers  and  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft. 

•  The  rules  focus  on  consumer 
accounts,  and  require  a  Program  to 
include  only  other  accounts  “for  which 
there  is  a  reasonably  foreseeable  risk  to 
customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft.’’ 

•  The  definition  of  “Red  Flags’’  no 
longer  includes  reference  to  the 
“possible  risk”  of  identity  theft  and  no 
longer  incorporates  precursors  to 
identity  theft. 

•  The  final  rules  clarify  that  the  Red 
Flags  in  Supplement  A  are  examples 
rather  than  a  mandatory  checklist. 

•  Supplement  A  includes  a  Red  Flag 
for  activity  on  an  inactive  account  in 
place  of  a  separate  guideline. 

•  The  finm  rules  clarify  that  the 
Board  of  Directors  or  a  committee 
thereof  must  approve  only  the  initial 
written  Program.  The  rules  provide  a 
covered  entity  with  the  discretion  to 
determine  whether  the  Board  or 
management  will  approve  changes  to 
the  Program  and  the  extent  of  Board 
involvement  in  oversight  of  the 
Program. 

•  The  final  rules  clarify  that  only 
relevant  staff  must  be  trained  to 
implement  the  Program,  as  necessary. 

•  Card  issuers  may  satisfy  the 
requirements  ofythis  section  by  verifying 
the  address  at  the  time  the  address 
change  notification  is  received,  whether 
or  not  the  notification  is  linked  to  a 
request  for  an  additional  or  replacement 
card — building  on  issuers’  existing 
procedures. 

•  Covered  entities  need  not  comply 
with  the  final  rules  until  November  1, 
2008. 

The  Agencies  did  consider  whether  it 
would  be  appropriate  to  extend  different 
treatment  or  exempt  small  covered 
entities  from  the  requirements  of  this 
section  of  the  final  rulemaking.  The 
Agencies  note  that  identity  theft  can 
occur  in  small  entities  as  well  as  large 
ones.  The  Agencies  do  not  believe  that 
an  exemption  for  small  entities  is 
appropriate  given  the  flexibility  built 
into  the  final  rules  and  guidelines  and 
the  importance  of  the  statutory  goals 
and  mandate  of  section  114. 


As  a  result  of  the  changes  and 
clarifications  noted  above,  this  section 
of  the  final  rule  is  far  more  flexible  and 
less  burdensome  than  that  in  the 
proposed  rules  while  still  fulfilling  the 
statutory  mandates  enumerated  in 
section  114.  Moreover,  the  OCC  has 
concluded  that  the  incremental  cost  of 
these  final  rules  and  guidelines  will  not 
impose  undue  costs  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Rules  Implementing  Section  315 

The  proposed  regulations 
implementing  section  315  required  a 
user  of  consumer  reports  to  have 
policies  and  procedures  to  enable  the 
user  to  form  a  reasonable  belief  that  it 
knows  the  identity  of  the  consumer  for 
whom  it  has  obtained  a  consumer 
report.  The  proposed  rules  also  required 
the  user  to  furnish  to  the  CRA  from 
whom  it  received  the  notice  of  address 
discrepancy  an  address  for  the 
consumer  that  the  user  has  reasonably 
confirmed  is  accurate  when  the  user:  (1) 
Is  able  to  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer 
for  whom  the  consumer  report  was 
obtained;  (2)  establishes  or  maintains  a 
continuing  relationship  with  the 
consumer;  and  (3)  regularly  and  in  the 
ordinary  course  of  business  furnishes 
information  to  the  CRA  from  which  a 
notice  of  address  discrepancy  pertaining 
to  the  consumer  was  obtained. 

In  connection  with  the  proposed 
rulemaking  the  OCC  noted  that  the 
FACT  Act  already  requires  CRAs  to 
provide  notices  of  address  discrepancy 
to  users  of  credit  reports.  The  OCC 
stated  that  with  respect  to  new 
accounts,  a  national  bank  already  is 
required  by  the  CIP  rules  to  ensure  that 
it  knows  the  identity  of  a  person 
opening  a  new  account  and  to  keep  a 
record  describing  the  resolution  of  any 
substantive  discrepancy  discovered 
during  the  verification  process.  The 
OCC  also  stated  that  as  a  matter  of  good 
business  practice,  most  national  banks 
currently  have  policies  and  procedures 
in  place  to  respond  to  notices  of  address 
discrepancy  when  they  are  provided  in 
connection  with  both  new  and  existing 
accounts,  by  furnishing  an  address  for 
the  consumer  that  the  bank  has 
reasonably' confirmed  is  accurate  to  the 
CRA  from  which  it  received  the  notice 
of  address  discrepancy. 

The  OCC  specifically  requested 
comment  on  whether  the  proposed 
requirements  differ  from  small  banks’ 
current  practices  and  whether  the 
proposed  requirements  on  users  of 
consumer  reports  to  have  policies  and 
procedures  to  respond  to  the  receipt  of 
an  address  discrepancy  could  be  altered 
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to  minimize  any  burden  imposed  to  the 
extent  consistent  with  the  requirements 
of  the  FACT  Act. 

Many  suggestions  received  in 
response  to  this  solicitation  for 
comment  would  have  required  a 
statutory  change.  However,  many 
comment ers  noted  that  section  315  does 
not  require  the  reporting  of  a  confirmed 
address  to  a  CRA  for  a  notice  of  address 
discrepancy  received  for  an  existing 
account.  These  commenters  stated  that 
the  level  of  regulatory  burden  imposed 
by  this  requirement  would  be  significant 
and  would  force  users  to  reconcile  and 
verily  addresses  millions  of  times  a  year 
in  connection  with  routine  account 
maintenance.  Commenters  maintained 
that  this  would  result  in  enormous  costs 
that  provide  relatively  little  benefit  to 
consumers.  The  final  rules  address  these 
comments  and  accordingly,  under  the 
rules  implementing  section  315,  a  user 
is  not  obligated  to  furnish  a  confirmed 
address  for  the  consumer  to  the  CRA  in 
connection  with  existing  accounts. 

Although,  a  bank  will  likely  have  to 
modify  its  existing  procedures  to  add  a 
new  procedure  for  promptly  reporting  to 
CRAs  the  reconciled  address  for  new 
deposit  accounts,  the  OCC  has 
concluded  that  the  final  rules 
implementing  section  315  will  not 
impose  undue  costs  on  national  banks 
and  will  have  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Finally,  as 
mentioned  earlier,  the  final  rules 
provide  a  transition  period  and  do  not 
require  covered  entities  to  fully  comply 
with  these  requirements  until  November 
1,  2008. 

Board:  The  Board  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.)  in 
connection  with  the  July  18,  2006 
proposed  rule.  The  Board  received  one 
comment  on  its  regulatory  flexibility 
analysis. 

Under  Section  605(b)  of  the  RFA,  5 
U.S.C.  605{b){  the  regulatory  flexibility 
analysis  otherwise  required  under 
Section  604  of  the  RFA  is  not  required 
if  an  agency  certifies,  along  with  a 
statement  providing  the  factual  basis  for 
such  certification,  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Based  on  its  analysis  and  for  the  reasons 
stated  below,  the  Board  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

1.  Statement  of  the  need  for,  and 
objectives  of,  the  final  rule. 

The  FACT  Act  amends  the  FCRA  and 
was  enacted,  in  part,  for  the  purpose  of 
helping  to  reduce  identity  theft.  Section 


114  of  the  FACT  Act  amends  section 
615  of  the  FCRA  and  directs  the  Board, 
together  with  the  other  Agencies,  to 
issue  joint  regulations  and  guidelines 
regarding  the  detection,  prevention,  and 
mitigation  of  identity  theft,  including 
special  regulations  requiring  debit  and 
credit  card  issuers  to  validate 
notifications  of  changes  of  address 
under  certain  circumstances.  Section 
315  of  the  FACT  Act  adds  section 
605(h)(2)  to  the  FCRA  and  requires  the 
Agencies  to  issue  joint  regulations  that 
provide  guidance  regarding  reasonable 
policies  and  procedures  that  a  user  of  a 
consumer  report  should  employ  when 
the  user  receives  a  notice  of  address 
discrepancy.  The  Board  received  no 
comments  on  the  reasons  for  the 
proposed  rule.  The  Board  is  adopting 
the  final  rule  to  implement  sections  114 
and  315  of  the  FACT  Act.  The 
SUPPLEMENTARY  INFORMATION  above 
contains  information  on  the  objectives 
of  the  final  rule. 

2.  Summary  of  issues  raised  by 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis. 

In  accordance  with  Section  3(a)  of  the 
RFA,  the  Board  conducted  an  initial 
regulatory  flexibility  analysis  in 
connection  with  the  proposed  rule.  One 
commenter,  the  Mortgage  Bankers 
Association  (MBA),  responded  to  the 
initial  regulatory  flexibility  analysis  and 
stated  that  contrary  to  the  Agencies’ 
belief,  the  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  affected  small 
entities.  The  MBA  stated  that 
commercial  and  multifamily  mortgage 
lenders  should  not  be  subject  to  the 
proposed  rule  because  it  would 
constitute  useless  regulatory  burden. 
Three  commenters  (Independent 
Community  Bankers  of  America,  The 
Financial  Services  Roundtable  and 
BITS,  and  KeyCorp)  believed  that  the 
Board  and  the  other  Agencies  had 
underestimated  the  costs  of  compliance. 
The  issues  raised  by  these  commenters 
did  not  apply  uniquely  to  small  entities 
and  are  described  in  the  Paperwork 
Reduction  Act  section  above. 

Some  small  financial  institutions 
expressed  concern  about  the  flexibility 
granted  by  the  proposal.  As  stated  in  the 
Overview  of  Proposal  and  Comments 
Received,  these  commenters  preferred  to 
have  more  structured  guidance  that 
describes  how  to  develop  and 
implement  a  Program  and  what  they 
would  need  to  do  to  achieve 
compliance.  In  addition,  one  commenter 
expressed  concern  that  smaller 
institutions  would  be  particularly 
burdened  by  the  proposal’s  requirement 
that  the  Program  be  designed  to  address 
changing  identity  risks  “as  they  arise.” 


3.  Description  and  estimate  of  small 
entities  affected  by  the  final  rule. 

The  final  rule  applies  to  all  banks  that 
are  members  of  the  Federal  Reserve 
System  (other  than  national  banks)  and 
their  respective  operating  subsidiaries, 
branches  and  Agencies  of  foreign  banks 
(other  than  Federal  branches.  Federal 
Agencies,  and  insured  State  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  601  et 
seq.,  and  611  et  seq.).  The  Board’s  rule 
will  apply  to  the  following  institutions 
(numbers  approximate):  State  member 
banks  (881),  operating  subsidiaries  that 
are  not  functionally  regulated  with  in 
the  meaning  of  section  5(c)(5)  of  the 
Bank  Holding  Company  Act  of  1956,  as 
amended  (877),  U.S.  branches  and 
agencies  of  foreign  banks  (219), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks  (3),  and 
Edge  and  agreement  corporations  (64), 
for  a  total  of  approximately  2,044 
institutions.  The  Board  estimates  that 
more  than  1,448  of  these  institutions 
could  be  considered  small  entities  with 
assets  of  $165  million  or  less. 

4.  Recordkeeping,  reporting,  and  other 
compliance  requirements. 

Section  1 14  requires  the  Board  to 
prescribe  regulations  that  require 
financial  institutions  and  creditors  to 
establish  reasonable  policies  and 
procedures  to  implement  guidelines 
established  by  the  Board  and  other 
federal  agencies  that  address  identity 
theft  with  respect  to  account  holders 
and  customers.  This  would  he 
implemented  by  requiring  a  covered 
financial  institution  or  creditor  to  create 
an  Identity  Theft  Prevention  Program 
that  detects,  prevents  and  mitigates  the 
risk  of  identity  theft  applicable  to  its 
accounts. 

Section  114  also  requires  the  Board  to 
adopt  regulations  applicable  to  credit 
and  debit  card  issuers  to  implement 
policies  and  procedures  to  assess  the 
validity  of  change  of  address  requests. 
The  final  rule  implements  this  by 
requiring  credit  and  debit  card  issuers  to 
establish  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
debit  or  credit  card  account  and,  within 
a  short  period  of  time  afterwards  (during 
at  least  the  first  30  days  after  it  receives 
such  notification),  the  issuer  receives  a 
request  for  an  additional  or  replacement 
card  for  the  same  account. 

Section  315  requires  the  Board  to 
prescribe  regulations  that  provide 
guidance  regarding  the  reasonable 
policies  and  procedures  that  a  user  of 
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consumers’  reports  should  employ  to 
verify  the  identity  of  a  consumer  when 
a  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy  with  the 
consumer  reporting  agency  in  certain 
circumstances.  The  final  rule  requires 
users  of  consumer  reports  to  develop 
and  implement  reasonable  policies  and 
procedures  for  verifying  the  identity  of 
a  consumer  for  whom  it  has  obtained  a 
consumer  report  and  for  whom  it 
receives  a  notice  of  address  discrepancy 
and  to  reconcile  an  address  discrepancy 
with  the  appropriate  consumer 
reporting  agency  in  certain 
circumstances. 

5.  Steps  taken  to  minimize  the 
economic  impact  on  small  entities. 

The  Board  and  the  other  Agencies 
have  attempted  to  minimize  the 
economic  impact  on  small  entities  by 
providing  more  flexibility  in  developing 
a  Program  and  moving  certain  detail 
contained  in  the  proposed  regulations  to 
the  guidelines.  In  addition,  to  allow 
small  entities  and  creditors  to  tailor 
their  Programs  to  their  operations,  the 
final  rules  provide  that  the  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities.  The  Board  has  also 
eliminated  the  requirement  for 
institutions  to  update  their  Program  in 
response  to  changing  identity  theft  risks 
“as  they  arise.”  The  final  rule  instead 
requires  “periodic”  updating. 

FDIC:  The  FDIC  prepared  an  initial 
regulatory  flexibility  analysis  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.)  in 
connection  with  the  July  18,  2006 
proposed  rule.  Under  Section  605(b)  of 
the  RFA,  5  U.S.C.  605(b),  the  regulatory 
flexibility  analysis  otherwise  required 
under  Section  604  of  the  RFA  is  not 
required  if  an  agency  certifies,  along 
with  a  statement  providing  the  factual 
basis  for  such  certification,  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (defined  for  purposes  of  the 
RFA  to  include  banks  with  less  than 
$165  in  assets).  Based  on  its  analysis 
and  for  the  reasons  stated  below,  the 
FDIC  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 

Under  the  final  rule  implementing 
FACT  Act  Section  114,  financial 
institutions  and  creditors  must  have  a 
written  program  that  includes  controls 
to  address  the  identity  theft  risks  they 
have  identified.  Credit  and  debit  card 
issuers  must  also  have  additional 
policies  and  procedures  to  assess  the 
validity  of  change  of  address  requests. 

The  final  rule  would  apply  to  all 
FDIC-insured  state  nonmember  banks. 


approximately  3,260  of  which  are  small 
entities.  The  rule  is  drafted  in  a  flexible 
manner  that  allows  institutions  to 
develop  and  implement  different  types 
of  programs  based  upon  their  size, 
complexity,  and  the  nature  and  scope  of 
their  activities.  The  final  rules  and 
guidelines  do  not  require  the  use  of  any 
specific  technology,  systems,  processes 
or  methodology. 

The  guidelines  clarify  that  a  covered 
entity  need  not  create  duplicate  policies 
and  procedures  and  may  incorporate 
into  its  Program,  as  appropriate,  its 
existing  processes  that  control 
reasonably  foreseeable  risks  to 
customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft,  such  as 
those  already  developed  in  connection 
with  the  entity’s  fraud  prevention 
program.  The  FDIC  believes  that  many 
institutions  have  already  implemented  a 
significant  portion  of  the  detection  and 
mitigation  efforts  required  by  the  rule. 

With  respect  to  the  portion  of  the  rule 
covering  card  issuers,  those  entities  may 
satisfy  the  requirements  of  this  section 
by  verifying  the  address  at  the  time  the 
address  change  notification  is  received, 
whether  or  not  the  notification  is  linked 
to  a  request  for  an  additional  or 
replacement  card — building  on  issuers” 
existing  procedures. 

Under  the  final  rule  implementing 
FACT  Act  Section  315,  a  user  of 
consumer  reports  (which  constitutes 
most,  if  not  all,  FDIC-insured  state 
nonmember  banks)  must  have  policies 
and  procedures  to  enable  the  user  to 
form  a  reasonable  belief  that  it  knows 
the  identity  of  the  consumer  for  whom 
it  has  obtained  a  consumer  report. 
Although,  a  bank  will  likely  have  to 
modify  its  existing  procedures  to  add  a 
new  procedure  for  promptly  reporting  to 
consumer  reporting  agencies  the 
reconciled  address  for  new  deposit 
accounts,  the  FDIC  has  concluded  that 
the  final  rules  implementing  section 
315 — which  only  obligates  a  user  to 
furnish  a  confirmed  address  for  the 
consumer  to  the  consumer  reporting 
agency  in  connection  with  new,  and  not 
existing,  accounts — will  not  impose 
undue  costs  on  banks  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  the  final  rules  provide  a 
transition  period  and  do  not  require 
covered  entities  to  fully  comply  with 
these  requirements  until  November  1, 
2008. 

OTS:  Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  OTS  must  either  publish 
a  Final  Regulatory  Flexibility  Analysis 
(FRFA)  for  a  final  rule  or  certify,  along 
with  a  statement  providing  the  factual 


basis  for  such  certification,  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Small  Business 
Administration  has  defined  “small 
entities”  to  include  savings  associations 
with  total  assets  of  $165  million  or  less. 
13  CFR  121.201. 

The  rule  will  implement  section  114 
and  315  of  the  FACT  Act  and  will  apply 
to  all  savings  associations  (and  federal 
savings  associations  operating 
subsidiaries  that  are  not  functionally 
regulated  within  the  meaning  of  section 
5(c)(5)  of  the  Bank  Holding  Company 
Act),  424  of  which  have  assets  of  less 
than  or  equal  to  $165  million.  Based  on 
its  analysis  and  for  the  reasons  stated 
below,  OTS  certifies  that  this  final 
rulemciking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Rules  Implementing  Section  114 

The  proposed  regulations 
implementing  section  114  required  the 
development  and  establishment  of  a 
written  identity  theft  prevention 
program  to  detect,  prevent,  and  mitigate 
identity  theft.  The  proposed  regulations 
also  required  card  issuers  to  assess  the 
validity  of  a  notice  of  address  change 
under  certain  circumstances. 

In  connection  with  the  proposed 
rulemaking,  OTS  concluded  that  the 
proposed  regulations  implementing 
section  114,  if  adopted  as  proposed, 
would  not  impose  undue  costs  on 
savings  associations  and  would  not  have 
a  substantial  economic  impact  on  a 
substantial  number  of  small  savings 
associations..  OTS  noted  that  savings 
associations  already  employ  a  variety  of 
measures  that  satisfy  the  requirements 
of  the  rulemaking  because  (1)  such 
measures  are  a  good  business  practice 
and  generally  are  a  part  of  a  thrift’s 
efforts  to  reduce  losses  due  to  fraud,  and 
(2)  savings  associations  already  comply 
with  other  regulations  and  guidance  that 
relate  to  information  security, 
authentication,  identity  theft,  and 
response  programs.  For  example, 
savings  associations  are  already  subject 
to  CIP  rules  requiring  them  to  verify  the 
identity  of  a  person  opening  a  new 
account  and  already  have  various 
systems  in  place  to  detect  certain 
patterns,  practices  and  specific  activities 
that  indicate  the  possible  existence  of 
identity  theft  in  connection  with  the 
opening  of  new  accounts.  Similarly, 
savings  associations  complying  with  the 
“Interagency  Guidelines  Establishing 

31  CFR  103.121;  12  CFR  563.177  (savings 
associations). 
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Information  Security  Standards”  and 
guidance  recently  issued  by  the  FFIEC 
titled  “Authentication  in  an  Internet 
Banking  Environment”  already  have 
policies  and  procedures  in  place  to 
detect  attempted  and  actual  intrusions 
into  customer  information  systems  and 
to  detect  patterns,  practices  and  specific 
activities  that  indicate  the  possible 
existence  of  identity  theft  in  connection 
with  existing  accounts.  Savings 
associations  complying  with  OTS’s 
guidance  on  “Identity  Theft  and  Pretext 
Calling”  already  have  policies  and 
procedures  to  verify  the  validity  of 
change  of  address  requests  on  existing 
accounts. 

Nonetheless,  OTS  specifically 
requested  comment  and  specific  data  on 
the  size  of  the  incremental  burden 
creating  an  identity  theft  prevention 
program  would  have  on  small  saving 
associations,  given  their  current 
practices  and  compliance  with  existing 
requirements.  OTS  also  requested 
comment  on  how  the  final  regulations 
might  minimize  any  burden  imposed  to 
the  extent  consistent  with  the 
requirements  of  the  FACT  Act. 

Commenters  confirmed  that  the 
proposed  regulations  implementing 
section  114  of  the  FACT  Act  are 
consistent  with  savings  associations’ 
usual  and  customary  business  practices 
used  to  minimize  losses  due  to  fraud  in 
connection  with  new  and  existing 
accounts.  They  also  confirmed  that 
savings  associations  have  implemented 
measures  to  address  many  of  the 
proposed  requirements  as  a  result  of 
having  to  comply  with  existing 
regulations  and  guidance.  However, 
commenters  also  asserted  that  the 
Agencies  had  underestimated  the 
incremental  burden  imposed  by  the 
proposed  rules.  They  highlighted 
aspects  of  the  proposal  that  they 
maintained  would  have  required 
savings  associations  to  alter  their 
ciurent  practices  and  implement 
duplicative  policies  and  procedures. 

Only  a  few  commenters  provided 
estimates  of  additional  burden  that 
would  result  fi'om  the  proposed  rules. 
Many  of  these  comments  stemmed  from 
a  misreading  of  the  requirements  of  the 
proposed  rules.  Further,  many 
commenters  confused  the  Agencies’ 

PRA  estimates  with  the  Agencies’ 
overall  conclusions  regarding  regulatory 
burden.^^ 


12  CFR  part  570,  app.  B  (savings  associations). 
”OTS  CEO  Letter  228  (Oct.  12.  2005). 

’^eOTS  CEO  Letter  139  (May  4,  2001). 

^^The  PRA  focuses  more  narrowly  on  the  time, 
effort,  and  hnancial  resources  expended  by  persons 
to  generate,  maintain,  or  provide  information  to  or 
for  a  Federal  agency.  See  44  U.S.C.  3501  et  seq. 


OTS  believes  that  the  final  rules 
substantially  address  the  concerns  of  the 
commenters  as  follows: 

‘  •  The  final  rules  allow  a  covered 
entity  to  tailor  its  Program  to  its  size, 
complexity  and  nature  of  its  operations. 
The  final  rules  and  guidelines  do  not 
require  the  use  of  any  specific 
technology,  systems,  processes  or 
methodology. 

•  The  final  rules  list  the  four 
elements  that  must  be  a  part  of  a 
Program,  and  the  steps  that  a  covered 
entity  must  take  to  administer  the 
Program.  The  rules  provide  covered 
entities  with  greater  discretion  to 
determine  how  to  implement  these 
mandates. 

•  Additional  requirements  previously 
in  the  proposed  rules  are  now  in 
guidelines  that  are  located  in  Appendix 
J.  The  guidelines  describe  various 
policies  and  procedures  that  a  financial 
institution  or  creditor  must  consider 
and  include  in  its  Program,  where 
appropriate,  to  satisfy  the  requirements 
of  the  final  mles.  The  preamble  to  the 
rules  explains  that  an  institution  or 
creditor  may  determine  that  particular 
guidelines  cU’e  not  appropriate  to 
incorporate  into  its  Program  as  long  as 
its  Program  contains  reasonable  policies 
and  procedures  to  meet  the  specific 
requirements  of  the  final  rules. 

•  The  guidelines  clarify  that  a 
covered  entity  need  not  create  duplicate 
policies  and  procedures  and  may 
incorporate  into  its  Program,  as 
appropriate,  its  existing  processes  that 
control  reasonably  foreseeable  risks  to 
customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft,  such  as 
those  already  developed  in  connection 
with  the  entity’s  fraud  prevention 
program. 

•  The  final  rules  clarify  that  a 
Program  (including  the  Red  Flags 
determined  to  be  relevant)  may  be 
periodically,  rather  than  continually, 
updated  to  reflect  changes  in  risks  to 
customers  and  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft. 

•  The  rules  focus  on  consumer 
accounts,  and  require  a  Program  to 
include  only  other  accounts  “for  which 
there  is  a  reasonably  foreseeable  risk  to 
customers  or  to  the  safety  and 
soundness  of  the  financial  institution  or 
creditor  from  identity  theft.” 

•  The  definition  of  “Red  Flags”  no 
longer  includes  reference  to  the 
“possible  risk”  of  identity  theft  and  no 
longer  incorporates  precursors  to 
identity  theft. 

•  The  final  rules  clarify  that  the  Red 
Flags  in  Supplement  A  are  examples 
rather  than  a  mandatory  checklist. 


•  Supplement  A  includes  a  Red  Flag 
for  activity  on  an  inactive  account  in 
place  of  a  separate  guideline. 

•  The  finm  rules  clarify  that  the 
Board  of  Directors  or  a  committee 
thereof  must  approve  only  the  initial 
written  Program.  The  rules  provide  a 
covered  entity  with  the  discretion  to 
determine  whether  the  Board  or 
management  will  approve  changes  to 
the  Program  and  the  extent  of  Board 
involvement  in  oversight  of  the 
Program. 

•  The  final  rules  clarify  that  only 
relevant  staff  must  be  trained  to 
implement  the  Program,  as  necessary. 

•  Card  issuers  may  satisfy  the 
requirements  of  this  section  by  verifying 
the  address  at  the  time  the  address 
change  notification  is  received,  whether 
or  not  the  notification  is  linked  to  a 
request  for  an  additional  or  replacement 
card — ^building  on  issuers’  existing 
procedures. 

•  Covered  entities  need  not  comply 
with  the  final  rules  until  November  1, 
2008. 

The  Agencies  did  consider  whether  it 
would  be  appropriate  to  extend  different 
treatment  or  exempt  small  covered 
entities  from  the  requirements  of  this 
section  of  the  final  rulemaking.  The 
Agencies  note  that  identity  theft  can 
occur  in  small  entities  as  well  as  large 
ones.  The  Agencies  do  not  believe  that 
an  exemption  for  small  entities  is 
appropriate  given  the  flexibility  built 
into  the  final  rules  and  guidelines  and 
the  importance  of  the  statutory  goals 
and  mandate  of  section  114. 

As  a  result  of  the  changes  and 
clarifications  noted  above,  this  section 
of  the  final  rule  is  far  more  flexible  and 
less  burdensome  than  that  in  the 
proposed  rules  while  still  fulfilling  the 
statutory  mandates  enumerated  in 
section  114.  Moreover,  OTS  has 
concluded  that  the  incremental  cost  of 
these  final  rules  and  guidelines  will  not 
impose  undue  costs  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Rules  Implementing  Section  315 

The  proposed  regulations 
implementing  section  315  required  a 
user  of  consumer  reports  to  have 
policies  and  procedures  to  enable  the 
user  to  form  a  reasonable  belief  that  it 
knows  the  identity  of  the  consumer  for 
whom  it  has  obtained  a  consumer 
report.  The  proposed  rules  also  required 
the  user  to  furnish  to  the  CRA  from 
whom  it  received  the  notice  of  address 
discrepancy  an  address  for  the 
consumer  that  the  user  has  reasonably 
confirmed  is  accurate  when  the  user:  (1) 
Is  able  to  form  a  reasonable  belief  that 
it  knows  the  identity  of  the  consumer 
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for  whom  the  consumer  report  was 
obtained;  (2)  establishes  or  maintains  a 
continuing  relationship  with  the 
consumer;  and  (3)  regularly  and  in  the 
ordinary  course  of  business  furnishes 
information  to  the  CRA  from  which  a 
notice  of  address  discrepancy  pertaining 
to  the  consumer  was  obtained. 

In  connection  with  the  proposed 
rulemaking  OTS  noted  that  the  FACT 
Act  already  requires  CRAs  to  provide 
notices  of  address  discrepancy  to  users 
of  credit  reports.  OTS  stated  that  with 
respect  to  new  accounts,  a  savings 
association  already  is  required  by  the 
CIP  rules  to  ensure  that  it  knows  the 
identity  of  a  person  opening  a  new 
account  and  to  keep  a  record  describing 
the  resolution  of  any  substantive 
discrepancy  discovered  during  the 
verification  process.  OTS  also  stated 
that  as  a  matter  of  good  business 
practice,  most  savings  associations 
currently  have  policies  and  procedures 
in  place  to  respond  to  notices  of  address 
discrepancy  when  they  are  provided  in 
connection  with  both  new  and  existing 
accounts,  by  furnishing  an  address  for 
the  consumer  that  the  association  has 
reasonably  confirmed  is  accurate  to  the 
CRA  from  which  it  received  the  notice 
of  address  discrepancy. 

OTS  specifically  requested  comment 
on  whether  the  proposed  requirements 
differ  from  small  savings  associations’ 
current  practices  and  whether  the 
proposed  requirements  on  users  of 
consumer  reports  to  have  policies  and 
procedures  to  respond  to  the  receipt  of 
an  address  discrepancy  could  be  altered 
to  minimize  any  burden  imposed  to  the 
extent  consistent  with  the  requirements 
of  the  FACT  Act. 

Many  suggestions  received  in 
response  to  this  solicitation  for 
comment  would  have  required  a 
statutory  change.  However,  many 
commenters  noted  that  section  315  does 
not  require  the  reporting  of  a  confirmed 
address  to  a  CRA  for  a  notice  of  address 
discrepancy  received  for  an  existing 
account.  These  commenters  stated  that 
the  level  of  regulatory  burden  imposed 
by  this  requirement  would  be  significant 
and  would  force  users  to  reconcile  and 
verify  addresses  millions  of  times  a  year 
in  connection  with  routine  account 
maintenance.  Commenters  maintained 
that  this  would  result  in  enormous  costs 
that  provide  relatively  little  benefit  to 
consumers.  The  final  rules  address  these 
comments  and,  accordingly,  under  the 
rules  implementing  section  315,  a  user 
is  not  obligated  to  furnish  a  confirmed 
address  for  the  consumer  to  the  CRA  in 
connection  with  existing  accounts. 

Although,  a  savings  association  will 
likely  have  to  modify  its  existing 
procedures  to  add  a  new  procedure  for 


promptly  reporting  to  CRAs  the 
reconciled  address  for  new  deposit 
accounts,  OTS  has  concluded  that  the 
final  rules  implementing  section  315 
will  not  impose  undue  costs  on  savings 
associations  and  will  have  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Finally,  as  mentioned  earlier,  the  final 
rules  provide  a  transition  period  and  do 
not  require  covered  entities  to  fully 
comply  with  these  requirements  until 
November  1,  2008. 

FTC:  The  Regulatory  Flexibility  Act 
("RFA”),  5  U.S.C.  601-612,  requires  that 
the  Commission  provide  an  Initial 
Regulatory  Flexibility  Analysis 
{“IRFA”)  with  a  proposed  rule  and  a 
Final  Regulatory  Flexibility  Analysis 
(“FRFA”),  if  any,  with  the  final  rule, 
unless  the  Commission  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  5  U.S.C. 
603-605. 

The  Commission  hereby  certifies  that 
the  final  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  Commission  recognizes 
that  the  final  regulations  will  affect  a 
substantial  number  of  small  businesses. 
We  do  not  expect,  however,  that  the 
final  regulations  will  have  a  significant 
economic  impact  on  these  small 
entities. 

The  Commission  continues  to  believe 
that  a  precise  estimate  of  the  number  of 
small  entities  that  fall  under  the  final 
regulations  is  not  currently  feasible. 
Based  on  changes  made  to  the  final 
regulations  in  response  to  comments 
received,  however,  and  the 
Commission’s  own  experience  and 
knowledge  of  industry  practices,  the 
Commission  also  continues  to  believe 
that  the  cost  and  burden  to  small 
business  entities  of  complying  with  the 
final  regulations  are  minimal. 
Accordingly,  this  document  serves  as 
notice  to  the  Small  Business 
Administration  of  the  agency’s 
certification  of  no  effect.  Nonetheless, 
the  Commission  has  decided  to  publish 
a  FRFA  with  these  final  regulations. 
Therefore,  the  Commission  has  prepared 
the  following  analysis; 

1.  Need  for  and  Objectives  of  the  Rule 

The  FTC  is  charged  with  enforcing  the 
requirements  of  sections  114  and  315  of 
the  Fair  and  Accurate  Credit 
Transactions  Act  of  2003  (FACT  Act) 

(15  U.S.C.  §§1681m(e)  and  1681c(h)(2)), 
which  require  the  FTC  to  establish 
guidelines  for  financial  institutions  and 
creditors  identifying  patterns,  practices, 
and  specific  forms  of  activity,  that 
indicate  the  possible  existence  of 


identity  theft,  and  regulations  requiring 
each  financial  institution  and  creditor  to 
establish  policies  and  procedures  for 
implementing  the  guidelines.  In 
addition,  section  114  requires  credit  and 
debit  card  issuers  to  establish  policies 
and  procedures  to  assess  the  validity  of 
a  change  of  address  request.  Section  315 
requires  the  FTC  to  develop  policies  and 
procedures  that  a  user  of  consumer 
reports  must  employ  when  such  a  user 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency 
described  in  section  603(p)  of  the  FCRA. 
In  this  action,  the  FTC  promulgates  final 
rules  that  would  implement  these 
requirements  of  the  FACT  Act. 

2.  Significant  Issues  Received  by  Public 
Comment 

The  Commission  received  a  number 
of  comments  on  the  effect  of  the 
proposed  regulations.  Some  of  the 
comments  addressed  the  effect  of  the 
proposed  regulations  on  businesses 
generally,  and  did  not  identify  small 
businesses  as  a  particular  category.  The 
FTC  staff,  therefore,  has  included  all 
comments  in  this  FRFA  that  raised 
potentially  significant  compliance 
issues  for  small  businesses,  regardless  of 
whether  the  commenter  identified  small 
businesses  as  being  an  affected  category. 

In  drafting  its  PRA  analysis  for  the 
proposed  regulations,  FTC  staff  believed 
that  because  motor  vehicle  dealers’ 
loans  typically  are  financed  by  financial 
institutions  also  subject  to  those 
regulations,  the  dealers  were  likely  to 
use  the  latter’s  programs  as  a  basis  to 
develop  their  own.  Therefore,  although 
subject  to  a  high  risk  of  identity  theft, 
their  burden  would  be  less  than  other 
high-risk  entities.  Commenters, 
however,  noted  among  other  concerns 
that  some  motor  vehicle  dealers  finance 
their  own  loans.  Thus,  FTC  staff  no 
longer  is  considering  motor  vehicle 
dealers  separately  from  other  high-risk 
entities. 

As  noted  in  the  PRA  analysis,  the 
Agencies  continue  to  believe  that  many 
of  the  high-risk  entities,  as  part  of  their 
usual  and  customary  business  practices, 
already  take  steps  to  minimize  losses 
due  to  fraud.  The  final  rulemaking 
clarifies  that  only  relevant  staff  need  be 
trained  to  implement  the  Program,  as 
necessary — meaning,  for  example,  that 
staff  already  trained  as  a  part  of  a 
covered  entity’s  anti-fraud  prevention 
efforts  do  not  need  to  be  re-trained 
except  as  incrementally  needed. 
Notwithstanding  this  clarification,  in 
response  to  comments  received,  the 
Agencies  are  increasing  the  burden 
estimates  attributable  to  training  from 
two  to  four  hours,  as  is  the  FTC  for  high- 
risk  entities  in  their  initial  year  of 
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implementing  the  Program,  but  FTC 
staff  continues  to  believe  that  one  hour 
of  recurring  annual  training  remains  a 
reasonable  estimate. 

A  few  commenters  believed  that  FTC 
staff  had  underestimated  the  amount  of 
time  it  would  take  low-risk  entities  to 
comply  with  the  proposed  regulations. 
These  commenters  estimated  that  the 
amount  of  time  would  range  from  6  to 
20  hours  to  create  a  program  and  1  hour 
each  to  train  employees  and  draft  the 
annual  report.  The  FTC  staff  believes 
these  estimates  were  based  on  a 
misunderstanding  of  the  requirements 
of  the  proposed  regulations,  including 
that  the  list  of  31  Red  Flags  in  the 
proposed  guidelines  was  intended  to  be 
a  checklist.  The  final  regulations  clarify 
that  the  list  of  Red  Flags  is  illustrative 
only.  Moreover,  the  emphasis  of  the 
written  Program,  as  required  under  the 
final  regulations,  is  to  identify  risks  of 
identity  theft.  To  the  extent  that  entities 
with  consumer  accounts  determine  that 
they  have  a  minimal  risk  of  identity 
theft,  they  would  be  tasked  only  with 
developing  a  streamlined  Program. 
Therefore,  FTC  staff  does  not  believe 
that  it  would  take  such  an  entity  6  to  20 
hours  to  develop  a  Program,  1  hour  to 
train  employees,  and  1  hour  to  draft  an 
annual  report  on  risks  of  identity  theft 
which  are  minimal  or  non-existent. 
Nonetheless,  FTC  staff  believes  that  it 
may  have  underestimated  the  time  low- 
risk  entities  may  need  to  initially  apply 
the  final  rule  to  develop  a  Program. 

Thus,  FTC  staff  has  increased  from  20 
minutes  to  1  hour  its  previously  stated 
estimate  for  this  activity. 

In  addition,  the  final  regulations  have 
been  revised  from  the  proposed 
regulations  to  alleviate  the  burden  of 
creating  a  written  Program  for  entities 
that  determine  that  they  do  not  have  any 
covered  accounts.  The  FTC  staff 
believes  that  entities  subject  to  a  low 
risk  of  identity  theft,  but  not  having 
consumer  accounts,  will  likely 
determine  that  they  do  not  have  covered 
accounts.  Such  entities  would  not  be 
required  to  develop  a  written  Program. 
The  FTC  staff  estimates  that 
approximately  9,191,496  of  the 
10,813,525  low-risk  entities  subject  to 
the  requirement  to  create  a  written 
Program  under  the  proposed  regulations 
will  not  have  covered  accounts  under 
the  final  rule.  Therefore,  although  these 
9,191,496  low-risk  entities  will  have  to 


^®This  estimate  is  derived  from  an  analysis  of  a 
database  of  U.S.  businesses  based  on  NAICS  codes 
for  businesses  that  market  goods  or  services  to 
consumers  or  other  businesses,  net  of  the  number 
of  creditors  subject  to  the  FTC’s  jurisdiction,  an 
estimated  subset  of  which  comprise  anticipated 
low-risk  entities  not  having  covered  accounts  under 
the  hnal  rule. 


conduct  a  periodic  risk  assessment  to 
determine  if  they  covered  accounts,  they 
will  not  be  required  to  develop  a  written 
Program,  thereby  substantially  reducing 
the  original  burden  estimate  in  the 
NPRM  for  low-risk  entities. 

The  FTC  received  additional 
comments  on  its  IRFA  requesting  that 
the  FTC  delay  implementation  of  the 
final  rules  for  small  businesses  by  a 
minimum  of  six  months,  consider 
creating  a  certification  form  for  low-risk 
entities,  and  develop  a  small  business 
'compliance  guide.  The  Agencies  have 
set  a  mandatory  compliance  deadline  of 
November  1,  2008,  thereby  providing  all 
entities  with  well  over  six  months  in 
which  to  implement  the  final 
regulations.  The  FTC  staff  will  be 
developing  a  small  business  compliance 
guide  prior  to  the  mandatory 
compliance  deadline  of  November  1, 
2008.  The  FTC  staff  will  consider 
whether  to  include  any  model  forms  in 
such  guide. 

The  FTC  did  not  receive  any 
comments  on  its  IRFA  for  the  proposed 
■  regulations  implementing  section  114 
requiring  credit  and  debit  card  issuers  to 
establish  policies  and  procedures  to 
assess  the  validity  of  a  change  of 
address  request,  including  notifying  the 
cardholder  or  using  another  means  of 
assessing  the  validity  of  the  change  of 
address.  The  FTC  staff  does  not  believe 
that  the  changes  made  to  the  final 
regulation  have  altered  its  original 
burden  estimates. 

The  FTC  did  not  receive  any 
comments  on  its  IRFA  relating  to  the 
proposed  regulations  under  section  315. 

3.  Small  Entities  to  Which  the  Final 
Rule  Will  Apply 

The  final  regulations  apply  to  a  wide 
variety  of  business  categories  under  the 
Small  Business  Size  Standards. 
Generally,  the  final  regulations  would 
apply  to  financial  institutions,  creditors, 
and  users  of  consumer  reports.  In 
particular,  entities  under  FTC’s 
jurisdiction  covered  by  section  114 
include  State-chartered  credit  unions, 
non-bank  lenders,  mortgage  brokers, 
automobile  dealers,  utility  companies, 
telecommunications  companies,  and 
any  other  person  that  regularly 
participates  in  a  credit  decision, 
including  setting  the  terms  of  credit. 

The  section  315  requirements  apply  to 
State-chartered  credit  unions,  non-bank 
lenders,  insurers,  landlords,  employers, 
mortgage  brokers,  automobile  dealers, 
collection  agencies,  and  any  other 
person  who  requests  a  consumer  report 
from  a  consumer  reporting  agency 
described  in  section  603(p)  of  the  FCRA. 

Given  the  coverage  of  the  final  rules, 
a  very  large  number  of  small  entities 


across  almost  every  industry  could  be 
subject  to  the  final  rules.  For  tlfe 
majority  of  these  entities,  a  small 
business  is  defined  by  the  Small 
Business  Administration  as  one  whose 
average  annual  receipts  do  not  exceed 
$6.5  million  or  who  have  fewer  than  500 
employees. 

Section  114:  As  discussed  in  the  PRA 
section  of  this  Notice,  given  the  broad 
scope  of  section  114’s  requirements,  it  is 
difficult  to  determine  with  precision  the 
number  of  financial  institutions  and 
creditors  that  are  subject  to  the  FTC’s 
jurisdiction.  There  are  numerous  small 
businesses  under  the  FTC’s  jurisdiction 
and  there  is  no  formal  way  to  track 
them;  moreover,  as  a  whole,  the  entities 
under  the  FTC’s  jurisdiction  are  so 
varied  that  there  are  no  general  sources 
that  provide  a  record  of  their  existence. 
Nonetheless,  FTC  staff  estimates  that  the 
final  regulations  implementing  section 
114  will  affect  over  3500  financial 
institutions  and  over  11  million 
creditors  subject  to  the  FTC’s 
jurisdiction,  for  a  combined  total  of 
approximately  11.1  million  affected 
entities.  Of  this  total,  the  FTC  staff 
expects  that  well  over  90%  of  these 
firms  qualify  as  small  businesses  under 
existing  size  standards  (i.e.,  $165 
million  in  assets  for  financial 
institutions  and  $6.5  million  in  sales  for 
many  creditors). 

One  commenter  acknowledged  that 
the  FTC’s  estimates  as  to  the  number  of 
small  entities  that  will  be  affected  were 
accurate,  but  did  not  provide  precise 
numbers. 

The  final  regulations  implementing 
section  114  also  require  credit  and  debit 
card  issuers  to  establish  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  request.  Indeed,  the 
final  regulations  require  credit  and  debit 
card  issuers  to  notify  the  cardholder  or 
to  use  another  means  of  assessing  the 
validity  of  the  change  of  address.  FTC 
staff  believes  that  there  may  be  as  many 
as  3,764  credit  or  debit  card  issuers  that 
fall  under  the  jurisdiction  of  the  FTC 
and  that  well  over  90%  of  these  firms 
qualify  as  small  businesses  under 
existing  size  standards  (i.e.,  $165 
million  in  assets  for  financial 


These  numbers  represent  the  size  standards  for 
most  retail  and  service  industries  ($6.5  million  total 
receipts)  and  manufacturing  industries  (500 
employees).  A  list  of  the  SBA’s  size  standards  for 
all  industries  can  be  found  at  http://www.sba.gov/ 
size/ summaty-whatis.html. 

^‘’This  estimate  is  derived  from  census  data  of 
U.S.  businesses  based  on  NAICS  codes  for 
businesses  that  market  goods  or  services  to 
consumers  and  businesses.  2003  County  Business 
Patterns,  U.S.  Census  Bureau  (http:// 
censtats.census.gov/cgi-  bin/cbpnaic/cbpsel.pl);  and 
2002  Economic  Census,  Bureau  (http:// 
www.census.gov/econ/census02/). 
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institutions  and  $6.5  million  in  sales  for 
many  creditors). 

The  Commission  did  not  receive  any 
comments  to  the  IRFA  on  the  latter 
credit  or  debit  card  issuers  that  would 
allow  it  to  determine  the  precise 
number  of  small  entities  that  will  be 
affected. 

Section  315:  As  discussed  in  the  PRA 
section  of  this  Notice,  given  the  broad 
scope  of  section  315’s  requirements,  it  is 
difficult  to  determine  with  precision  the 
number  of  users  of  consumer  reports 
that  are  subject  to  the  FTC’s  jurisdiction. 
There  are  numerous  small  businesses 
under  the  FTC’s  jurisdiction  and  there 
is  no  formal  way  to  track  them; 
moreover,  as  a  whole,  the  entities  under 
the  FTC’s  jurisdiction  are  so  varied  that 
there  are  no  general  sources  that  provide 
a  record  of  their  existence.  Nonetheless, 
FTC  staff  estimates  that  the  final 
regulations  implementing  section  315 
will  affect  approximately  1.6  million 
users  of  consumer  reports  subject  to  the 
FTC’s  jurisdiction”^  and  that  well  over 
90%  of  these  firms  qualify  as  small 
businesses  under  existing  size  standards 
(j.e.,  $165  million  in  assets  for  financial 
institutions  and  $6.5  million  in  sales  for 
many  creditors). 

The  Commission  did  not  receive  any 
comments  to  the  IRFA  on  the  proposed 
regulations  under  Section  315  that 
would  allow  it  to  determine  the  precise 
number  of  small  entities  that  will  be 
affected. 

4.  Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements 

The  final  requirements  will  involve 
some  increased  costs  for  affected 
parties.  Most  of  these  costs  will  be 
incurred  by  those  required  to  conduct 
periodic  risk  assessments,  and  draft 
identity  theft  Programs  and  annual 
reports.  There  will  also  be  costs 
associated  with  training,  and  for  credit 
and  debit  card  issuers  to  establish 
policies  and  procedures  to  assess  the 
validity  of  a  change  of  address  request. 
In  addition,  there  will  be  costs  related 
to  developing  reasonable  policies  and 
procedures  that  a  user  of  consumer 
reports  must  employ  when  a  user 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency,  and 
for  furnishing  an  address  that  the  user 
has  reasonably  confirmed  is  accurate. 
The  Commission  does  not  expect, 
however,  that  the  increased  costs 


This  estimate  is  derived  from  census  data  of 
U.S.  businesses  based  on  NAICS  codes  for 
businesses  that  market  goods  or  services  to 
consumers  and  businesses.  2003  County  Business 
Patterns,  U.S.  Census  Bureau  (http:// 
censtats.census.gov/cgi-bin/chpnaic/cbpseLpl):  and 
2002  Economic  Census,  Bureau  (http:// 
www.census.gov/econ/census02/). 


associated  with  the  final  regulations 
will  be  significant  as  explained  below. 

Section  114:  The  FTC  staff  estimates 
that  there  may  be  as  many  as  90%  of  the 
businesses  affected  by  the  proposed 
rules  under  section  114  that  are  subject 
to  a  high  risk  of  identity  theft  that 
qualify  as  small  businesses.  It  is  likely 
that  many  such  entities  already  engage 
in  various  activities  to  minimize  losses 
due  to  fraud  as  part  of  their  usual  and 
customary  business  practices. 
Accordingly,  the  impact  of  the  proposed 
requirements  would  be  merely 
incremental  and  not  significant.  In 
particular,  the  rule  will  direct  many  of 
these  entities  to  consolidate  their 
existing  policies  and  procedures  into  a 
written  Program  and  may  require  some 
additional  staff  training. 

The  FTC  expects  that  well  over  90% 
of  the  businesses  affected  by  the 
proposed  rules  under  section  114  that 
are  subject  to  a  low  risk  of  identity  theft 
qualify  as  small  businesses  under 
existing  size  standards  (i.e.,  $165 
million  in  assets  for  financial 
institutions  and  $6.5  million  in  sales  for 
many  creditors).  The  final  requirements 
are  drafted  in  a  flexible  manner  that 
limits  the  burden  on  a  substantial 
majority  of  low-risk  entities  to 
conducting  periodic  risk  assessments  for 
covered  accounts,  and  allows  the 
remaining  minority  of  low-risk  entities 
to  develop  and  implement  different 
types  of  programs  based  upon  their  size, 
complexity,  and  the  nature  and  scope  of 
their  activities.  As  a  result,  the  FTC  staff 
expects  that  the  burden  on  these  low- 
risk  entities  will  be  minimal  (i.e.,  not 
significant).  The  final  regulations  would 
require  low-risk  entities  that  have 
covered  accounts  that  have  no  existing 
identity  theft  procedures  to  state  in 
writing  their  low-risk  of  identity  theft, 
train  staff  to  be  attentive  to  future  risks 
of  identity  theft,  and,  if  appropriate, 
prepare  an  annual  report.  The  FTC  staff 
believes  that,  for  the  affected  low-risk 
entities,  such  activities  will  be  not  be 
complex  or  resource-intensive  tasks. 

The  final  regulations  implementing 
section  114  also  require  credit  and  debit 
card  issuers  to  establish  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  request.  It  is  likely 
that  most  of  the  entities  have  automated 
the  process  of  notifying  the  cardholder 
or  using  other  means  to  assess  the 
validity  of  the  change  of  address  such 
that  implementation  will  pose  no 
further  burden.  For  those  that  do  not, 
the  FTC  staff  expects  that  a  small 
number  of  such  entities  (100)  will  need 
to  develop  policies  and  procedures  to 
assess  the  validity  of  a  change  of 
address  request.  The  impacts  on  such 


entities  should  not  be  significant, 
however. 

In  calculating  the  costs,  FTC  staff 
assumes  that  for  all  entities, 
professional  technical  personnel  and/or 
managerial  personnel  will  conduct  the 
periodic  risk  assessment,  create  and 
implement  the  Program,  prepare  the 
annual  report,  train  employees,  and 
assess  the  validity  of  a  change  of 
address  request. 

Section  315;  The  final  regulations 
implementing  section  315  provide 
guidance  regarding  reasonable  policies 
and  procedures  that  a  user  of  consumer 
reports  must  employ  when  a  user 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency.  The 
final  regulations  also  require  a  user  of 
consumer  reports  to  furnish  an  address 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  which  it  receives  a  notice 
of  address  discrepancy,  but  only  to  the 
extent  that  such  user  regularly  and  in 
the  ordinary  course  of  business 
furnishes  information  to  such  consumer 
reporting  agency.  The  FTC  staff  believes 
that  the  impacts  on  users  of  consumer 
reports  that  are  small  businesses  will 
not  be  significant.  As  discussed  in  the 
PRA  section  of  the  NPRM,  the  FTC  staff 
believes  that  it  will  not  take  users  of 
consumer  reports  under  FTC 
jurisdiction  a  significant  amount  of  time 
to  develop  policies  emd  procedures  that 
they  will  employ  when  they  receive  a 
notice  of  address  discrepancy.  FTC  staff 
believes  that  only  10,000  of  such  users 
of  consumer  reports  furnish  information 
to  consumer  reporting  agencies  as  part 
of  their  usual  and  customary  business 
practices  and  that  approximately  20%  of 
these  entities  qualify  as  small 
businesses.  Therefore,  the  staff  estimates 
that  2,000  small  businesses  will  be 
affected  by  this  portion  of  the  final 
regulation  that  requires  furnishing  the 
correct  address.  As  discussed  in  the 
PRA  section  of  this  NPRM,  FTC  staff 
estimates  that  it  will  not  take  such  users 
of  consumer  reports  a  significant 
amount  of  time  to  develop  the  policies 
and  procedures  for  furnishing  the 
correct  address  to  the  consumer 
reporting  agencies  pursuant  to  the  final 
regulations  for  implementing  section 
315.  The  FTC  staff  estimates  that  the 
costs  associated  with  these  impacts  will 
not  be  significant. 

In  calculating  these  costs,  FTC  staff 
assumes  that  the  policies  and 
procedures  for  notice  of  address 
discrepancy  and  furnishing  the  correct 
address  will  be  set  up  by  administrative 
support  personnel. 
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5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  of  the  Rule  on  Small 
Entities 

The  Commission  considered  whether 
any  significant  alternatives,  consistent 
with  the  purposes  of  the  FACT  Act, 
could  further  minimize  the  final 
regulations’  impact  on  small  entities.  • 
The  FTC  asked  for  comment  on  this 
issue.  The  final  requirements  are  drafted 
in  a  flexible  manner  that  limits  the 
burden  on  a  substantial  majority  of  low- 
risk  entities  to  conducting  periodic  risk 
assessments  for  covered  accounts  and 
allows  the  remaining  minority  of  low- 
risk  entities  to  develop  and  implement 
different  types  of  programs  based  upon 
their  size,  complexity,  and  the  nature 
and  scope  of  their  activities.  In  addition, 
a  commenter  requested  that  the  FTC 
delay  implementation  of  the  final  rules 
for  small  businesses  by  a  minimum  of 
six  months,  produce  a  shortened  Red 
Flags  list,  consider  creating  a 
certification  form  for  low-risk  entities, 
and  develop  a  small  business 
compliance  guide.  The  Agencies  have 
set  a  mandatory  compliance  deadline  of 
November  1,  2008,  thereby  providing  all 
entities  with  well  over  six  months  in 
which  to  implement  the  final 
regulations.  As  discussed  in  the  PRA 
analysis  infra,  the  Agencies  have 
clarified  that  the  Red  Flags  Supplement 
is  illustrative  only,  and  is  not  intended 
to  be  used  as  a  checklist.  Therefore,  the 
Agencies  did  not  consider  it  necessary 
to  alter  the  Red  Flags  listed.  The  FTC 
staff  will  be  developing  a  small  business 
compliance  guide  prior  to  the 
mandatory  compliance  deadline  of 
November  1,  2008.  The  FTC  staff  will 
consider  whether  to  include  any  model 
forms  in  such  guide. 

C.  OCC  and  OTS  Executive  Order  12866 
Determination 

The  OCC  and  the  OTS  each  have 
independently  determined  that  the  final 
rule  is  not  a  “significant  regulatory 
action”  as  defined  in  Executive  Order 
12866  because  the  annual  effect  on  the 
economy  is  less  than  $100  million. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

D.  OCC  and  OTS  Executive  Order  13132 
Determination 

The  OCC  and  the  OTS  each  has 
determined  that  these  final  rules  do  not 
have  any  federalism  implications  for 
purposes  of  Executive  Order  13132. 

E.  NCUA  Executive  Order  13132 
Determination 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
State  and  local  interests.  In  adherence  to 


fundamental  federalism  principles,  the 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5) 
voluntarily  complies  with  the  Executive 
Order.  These  final  rules  apply  only  to 
federally  chartered  credit  unions  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  connection 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
NCUA  has  determined  that  these  final 
rules  do  not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  Executive  Order. 

F.  OCC  and  OTS  Unfunded  Mandates 
Reform  Act  of  1 995  Determination 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act) 
requests  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  section,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205,  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 

The  OCC  and  OTS  each  has 
determined  that  this  rule  will  not  result 
in  expenditures  by  State,  local,  and 
tribal  governments,  or  by  the  private 
sector,  of  $100  million  or  more.  National 
banks  and  savings  associations  already 
employ  a  variety  of  measures  that  satisfy 
the  requirements  of  the  final  rulemaking 
because,  as  described  earlier,  these  are 
usual  and  customary  business  practices 
to  minimize  losses  due  to  fraud,  or 
because,  as  described  earlier,  they 
already  comply  with  other  existing 
regulations  and  guidance  that  relate  to 
information  security,  authentication, 
identity  theft,  and  response  programs. 
Accordingly,  neither  the  OCC  not  the 
OTS  has  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

G.  NCUA:  The  Treasury  and  General 
Government  Appropriations  Act,  1999 — 
Assessment  of  Federal  Regulations  and 
Policies  on  Families 

The  NCUA  has  determined  that  these 
final  rules  will  not  affect  family  well¬ 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 


H.  NCUA:  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 
(SBREFA)  Determination 

A  SBREFA  (Pub.  L.  104-121) 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  section  551  of  the 
Administrative  Procedure  Aqt,  5  U.S.C. 
551.  NCUA  has  determined  this  final 
rule  is  not  a  major  rule  for  purposes  of 
SBREFA  and  the  Office  of  Management 
and  Budget  (OMB)  has  concurred. 

/.  Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  (12  U.S.C.  4809)  requires  the 
Federal  banking  agencies  and  the  NCUA 
to  use  “plain  language”  in  all  proposed 
and  final  rules  published  in  the  Federal 
Register.  The  Agencies  received  no 
comments  on  how  to  make  the  rules 
easier  to  understand,  and  believe  the 
final  rules  are  presented  in  a  clear  and 
straightforward  manner. 

List  of  Subjects 

12CFRPart41 

Banks,  banking.  Consumer  protection. 
National  Banks,  Reporting  and 
recordkeeping  requirements. 

12  CFRPart  222 

Banks,  banking.  Holding  companies, 
state  member  banks. 

12  CFRPart  334 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Safety  and 
soundness. 

12  CFR  Part  364 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Safety  and 
Soundness. 

12  CFR  Part  571 

Consumer  protection.  Credit,  Fair 
Credit  Reporting  Act,  Privacy,  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

12  CFR  Part  717 

Consumer  protection.  Credit  unions. 
Fair  credit  reporting.  Privacy,  Reporting 
and  recordkeeping  requirements. 

16  CFR  Part  681 

Fair  Credit  Reporting  Act,  Consumer 
reports.  Consumer  report  users. 
Consumer  reporting  agencies.  Credit, 
Creditors,  Information  furnishers. 
Identity  theft.  Trade  practices. 
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Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

■  For  the  reasons  discussed  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  amends  Part  41  of  title 
12,  chapter  I,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  41— FAIR  CREDIT  REPORTING 

■  1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  24  (Seventh), 
93a,  481,  484,  and  1818;  15  U.S.C.  1681a, 
1681b,  1681c,  1681m,  1681s,  1681s-3,  1681t, 
1681W,  Sec.  214,  Pub.  L.  108-159,  117  Stat. 
1952. 

Subpart  A — General  Provisions 

■  2.  Section  41.1  is  added  to  read  as 
follows: 

§  41 .1  Purpose. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  standards  for  national 
banks  regarding  consumer  report 
information.  In  addition,  the  purpose  of 
this  part  is  to  specify  the  extent  to 
which  national  banks  may  obtain,  use, 
or  share  certain  information.  This  part 
also  contains  a  number  of  measures 
national  banks  must  take  to  combat 
consumer  fraud  and  related  crimes, 
including  identity  theft. 

(b)  [Reserved] 

■  3 .  Amend  §  4 1 . 3  by  revising  the 
introductory  text  to  read  as  follows: 

§  41 .3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  otherwise: 
***** 

■  4.  Revise  the  heading  for  Subpart  I  to 
read  as  follows: 

Subpart  I — Duties  of  Users  of 
Consumer  Reports  Regarding  Address 
Discrepancies  and  Records  Disposal 

■  5.  Add  §  41.82  to  read  as  follows: 

§  41 .82  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to  a 
user  of  consumer  reports  (user)  that 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency,  and 
that  is  a  national  bank.  Federal  branch 
or  agency  of  a  foreign  bank,  or  any  of 
their  operating  subsidiaries  that  are  not 
functionalljrregulated  within  the 
meaning  of  section  5(c)(5)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1844(c)(5)). 


(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c(h)(l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 
report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief.  (1)  Requirement 
to  form  a  reasonable  belief.  A  user  must 
develop  and  implement  reasonable 
policies  and  procedures  designed  to 
enable  the  user  to  form  a  reasonable 
belief  that  a  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 
the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121); 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  customer  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the 
consumer. 

(d)  Consumer’s  address.  (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(1)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom  the  user 
requested  the  report; 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 

(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  accurate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 


(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 

procedures  developed  in  accordance 
with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  the 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnishes  for  the 
reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

■  6.  Add  Subpart  J  to  part  41  to  read  as 
follows: 

Subpart  J — Identity  Theft  Red  Flags 

Sec. 

41.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity 
theft. 

41.91  Duties  of  card  issuers  regarding 
changes  of  address. 

Subpart  J — Identity  Theft  Red  Flags 

§  41 .90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to  a 
financial  institution  or  creditor  that  is  a 
national  bank.  Federal  branch  or  agency 
of  a  foreign  bank,  and  any  of  their 
operating  subsidiaries  that  are  not 
functionally  regulated  within  the 
meaning  of  section  5(c)(5)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1844(c)(5)). 

(b)  Definitions.  For  purposes  of  this 
section  and  Appendix  J,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  by  a  person 
with  a  financial  institution  or  creditor  to 
obtain  a  product  or  service  for  personal, 
family,  household  or  business  purposes. 
Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment:  and 

(ii)  A  deposit  account. 

(2)  The  term  board  of  directors 
includes: 

(i)  In  the  case  of  a  branch  or  agency 
of  a  foreign  bank,  the  managing  official 
in  charge  of  the  branch  or  agency;  and 

(ii)  In  the  case  of  any  other  creditor 
that  does  not  have  a  board  of  directors, 
a  designated  employee  at  the  level  of 
senior  management. 

(3)  Covered  account  means: 

(i)  An  account  that  a  financial 

institution  or  creditor  offers  or 
maintains,  primarily  for  personal, 
family,  or  household  purposes,  that 
involves  or  is  designed  to  permit 
multiple  payments  or  transactions,  such 
as  a  credit  card  account,  mortgage  loan, 
automobile  loan,  margin  accoimt,  cell 
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phone  account,  utility  account, 
checking  "account,  or  savings  account; 
and 

(ii)  Any  other  account  that  the 
financial  institution  or  creditor  offers  or 
maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  from 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5),  and  includes 
lenders  such  as  banks,  finance 
companies,  automobile  dealers, 
mortgage  brokers,  utility  companies, 
and  telecommunications  companies. 

(6)  Customer  means  a  person  that  has 
a  covered  account  with  a  financial 
institution  or  creditor. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indidates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
financial  institution  or  creditor. 

(c)  Periodic  Identification  of  Covered 
Accounts.  Each  financial  institution  or 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  covered 
accounts.  As  a  part  of  this 
determination,  a  financial  institution  or 
creditor  must  conduct  a  risk  assessment 
to  determine  whether  it  offers  or 
maintains  covered  accounts  described 
in  paragraph  (b)(3)(ii)  of  this  section, 
taking  into  consideration: 

(1)  The  methods  it  provides  to  open 
its  accounts: 

(2)  The  methods  it  provides  to  access 
its  accounts;  and 

(3)  Its  previous  experiences  with 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program.  (1)  Program 
requirement.  Each  financial  institution 
or  creditor  that  offers  or  maintains  one 
or  more  covered  accounts  must  develop 
and  implement  a  written  Identity  Theft 
Prevention  Program  (Program)  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 


(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  financial 
institution  or  creditor  offers  or 
maintains,  and  incorporate  those  Red 
Flags  into  its  Program; 

(ii)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
financial  institution  or  creditor; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  (including  the 
Red  Flags  determined  to  be  relevant)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  customers  and  to  the  safety 
and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft. 

(e)  Administration  of  the  Program. 
Each  financial  institution  or  creditor 
that  is  required  to  implement  a  Program 
must  provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  from  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors; 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Program; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 

(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  financial 
institution  or  creditor  that  is  required  to 
implement  a  Program  must  consider  the 
guidelines  in  Appendix  J  of  this  part 
and  include  in  its  Program  those 
guidelines  that  are  appropriate. 

§  41 .91  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  an 
issuer  of  a  debit  or  credit  card  (card 
issuer)  that  is  a  national  bank,  Federal 
branch  or  agency  of  a  foreign  bank,  and 
any  of  their  operating  subsidiaries  that 
are  not  functionally  regulated  within  the 
meaning  of  section  5(c)(5)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1844(c)(5)). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  consumer 
who  has  been  issued  a  credit  or  debit 
card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 

A  card  issuer  must  establish  and 


implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
consumer’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedures  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer: 

(1) (i)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address:  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 

(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  and  procedures  the 
card  issuer  has  established  pursuant  to 
§  41.90  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 
provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendices  D-I  [Reserved] 

■  7.  Add  and  reserve  appendices  D 
through  I  to  part  41. 

■  8.  Add  Appendix  J  to  part  41  to  read 
as  follows: 

Appendix  J  to  Part  41 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  41.90  of  this  part  requires  each 
financial  institution  and  creditor  that  offers 
or  maintains  one  or  more  covered  accounts, 
as  defined  in  §  41.90(b)(3)  of  this  part,  to 
develop  and  provide  for  the  continued 
administration  of  a  written  Program  to  detect, 
prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a  covered 
account  or  any  existing  covered  account. 
These  guidelines  are  intended  to  assist 
financial  institutions  and  creditors  in  the 
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formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §41.90  of 
this  part. 

I.  The  Program 

In  designing  its  Program,  a  financial 
institution  or  creditor  may  incorporate,  as 
appropriate,  its  existing  policies,  procedures, 
and  other  arrangements  that  control 
reasonably  foreseeable  risks  to  customers  or 
to  the  safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  financial  institution  or 
creditor  should  consider  the  following  factors 
in  identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate: 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains; 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Financial 
institutions  and  creditors  should  incorporate 
relevant  Red  Flags  from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced; 

(2)  Methods  of  identity  theft  that  the 
financial  institution  or  creditor  has  identified 
that  reflect  changes  in  identity  theft  risks; 
and 

(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  from  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  J. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services; 

(2)  The  presentation  of  suspicious 
documents; 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  of,  or  other  suspicious 
activity  related  to,  a  covered  account;  and 

(5)  Notice  from  customers,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  financial  institution  or  creditor. 

III.  Detecting  Red  Flags 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accounts,  such 
as  by; 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121);  and 

(b)  Authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 


IV.  Preventing  and  Mitigating  Identity  Theft 

The  Program’s  policies  and  procedures 
should  provide  for  appropriate  responses  to 
the  Red  Flags  the  financial  institution  or 
creditor  has  detected  that  are  commensurate 
with  the  degree  of  risk  posed.  In  determining 
an  appropriate  response,  a  financial 
institution  or  creditor  should  consider 
aggravating  factors  that  may  heighten  the  risk 
of  identity  theft,  such  as  a  data  security 
incident  that  results  in  unauthorized  access 
to  a  customer’s  account  records  held  by  the 
financial  institution,  creditor,  or  third  party, 
or  notice  that  a  customer  has  provided 
information  related  to  a  covered  account  held 
by  the  financial  institution  or  creditor  to 
someone  fraudulently  claiming  to  represent 
the  financial  institution  or  creditor  or  to  a 
fraudulent  website.  Appropriate  responses 
may  include  the  following: 

(a)  Monitoring  a  covered  account  for 
.evidence  of  identity  theft; 

(b)  Contacting  the  customer; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(f)  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement;  or 

(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program 

Financial  institutions  and  creditors  should 
update  the  Program  (including  the  Red  Flags 
determined  to  be  relevant)  periodically,  to 
reflect  changes  in  risks  to  customers  or  to  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft, 
based  on  factors  such  as: 

(a)  The  experiences  of  the  financial 
institution  or  creditor  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  finemcial  institution  or  creditor  offers  or 
maintains;  and 

(e)  Changes  in  the  business  arrangements 
of  the  financial  institution  or  creditor, 
including  mergers,  acquisitions,  alliances, 
joint  ventures,  and  service  provider 
arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  by  the 
board  of  directors,  an  appropriate  committee 
of  the  board,  or  a  designated  employee  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation; 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  financial 
institution  or  creditor  with  §  41.90  of  this 
part;  and 

(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  /n  general.  Staff  of  the 
financial  institution  or  creditor  responsible 
for  development,  implementation,  and 


administration  of  its  Program  should  report 
to  the  board  of  directors,  an  appropriate 
committee  of  the  board,  or  a  designated 
employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
financial  institution  or  creditor  with  §41.90 
of  this  part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  the 
effectiveness  of  the  policies  and  procedures 
of  the  financial  institution  or  creditor  in 
addressing  the  risk  of  identity  theft  in 
connection  with  the  opening  of  covered 
accounts  and  with  respect  to  existing  covered 
accounts;  service  provider  arrangements; 
significant  incidents  involving  identity  theft 
and  management’s  response;  and 
recommendations  for  material  changes  to  the 
Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in  connection 
with  one  or  more  covered  accounts  the 
financial  institution  or  creditor  should  take 
steps  to  ensure  that  the  activity  of  the  service 
provider  is  conducted  in  accordance  with 
reasonable  policies  and  procedures  designed 
to  detect,  prevent,  and  mitigate  the  risk  of 
identity  theft.  For  example,  a  financial 
institution  or  creditor  could  require  the 
service  provider  by  contract  to  have  policies 
and  procedures  to  detect  relevant  Red  Flags 
that  may  arise  in  the  performance  of  the 
service  provider’s  activities,  and  either  report 
the  Red  Flags  to  the  financial  institution  or 
creditor,  or  to  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Financial  institutions  and  creditors  should 
be  mindful  of  other  related  legal 
requirements  that  may  be  applicable,  such  as: 

(a)  For  financial  institutions  and  creditors 
that  are  subject  to  31  U.S.C.  5318(g),  filing  a 
Suspicious  Activity  Report  in  accordance 
with  applicable  law  and  regulation; 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l(h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  financial  institution  or 
creditor  detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681S  -2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccurate;  and 

(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  / 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  Il.b.  of 
the  Guidelines  in  Appendix  J  of  this  part, 
each  financial  institution  or  creditor  may 
consider  incorporating  into  its  Program, 
whether  singly  or  in  combination.  Red  Flags 
from  the  following  illustrative  examples  in 
connection  with  covered  accounts: 
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Alerts,  Notifications  or  Warnings  from  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 

2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 

3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in 
§  41.82(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  customer,  such  as: 

a.  A  recent  emd  significant  increase  in  the 
volume  of  inquiries; 

b.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
identified  for  abuse  of  account  privileges  by 
a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  customer 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  customer  presenting  the  identification. 

8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  financial 
institution  or  creditor,  such  as  a  signature 
card  or  a  recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  soimces  used  by 
the  financial  institution  or  creditor.  For 
example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Secimity  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

11.  Personal  identifying  information 
provided  by  the  customer  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  customer.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 

12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  internal  or 
third-party  sources  used  by  the  financial 
institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application:  or 

b.  The  phone  number  on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 

13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 


internal  or  third-party  sources  used  by  the 
financial  institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  a  prison;  or 

b.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  or  answering  service. 

14.  The  SSN  provided  is  the  same  as  that 
submitted  by  other  persons  opening  an 
account  or  other  customers. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
customers. 

16.  The  person  opening  the  covered 
account  or  the  customer  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  financial  institution  or  creditor. 

18.  For  financial  institutions  and  creditors 
that  use  challenge  questions,  the  person 
opening  the  covered  account  or  the  customer 
cannot  provide  authenticating  information 
beyond  that  which  generally  would  be 
available  from  a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 

a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  customer  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account;  or 

e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  customer  is  returned 
repeatedly  as  undeliverable  although 
transactions  continue  to  be  conducted  in 
connection  with  the  customer’s  covered 
account. 


24.  The  financial  institution  or  creditor  is 
notified  that  the  customer  is  not  receiving 
paper  account  statements. 

25.  The  financial  institution  or  creditor  is 
notified  of  unauthorized  charges  or 
transactions  in  connection  with  a  customer’s 
covered  account. 

Notice  From  Customers,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  With  Covered  Accounts  Held  by 
the  Financial  Institution  or  Creditor 

26.  The  financial  institution  or  creditor  is 
notified  by  a  customer,  a  victim  of  identity 
theft,  a  law  enforcement  authority,  or  any 
other  person  that  it  has  opened  a  fraudulent 
account  for  a  person  engaged  in  identity 
theft. 

Board  of  Governors  of  the  Federal 
Reserve  System 

12  CFR  Chapter  II. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the  joint 
preamble,  part  222  of  title  12,  chapter  II, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  222— FAIR  CREDIT  REPORTING 
(REGULATION  V) 

■  1.  The  authority  citation  for  part  22'2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1681a,  1681b,  1681c, 
1681m,  1681s,  1681S-2,  1681s-3,  1681t,  and 
1681w:  Secs.  3  and  214,  Pub.  L.  108-159, 117 
Stat.  1952. 

Subpart  A — General  Provisions 

■  2.  Section  222.3  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§222.3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  otherwise: 
***** 

■  3.  The  heading  for  Subpart  I  is  revised 
to  read  as  follows: 

Subpart  i — Duties  of  Users  of 
Consumer  Reports  Regarding  Address 
Discrepancies  and  Records  Disposai 

■  4.  A  new  §  222.82  is  added  to  read  as 
follows: 

§  222.82  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to  a 
user  of  consumer  reports  (user)  that 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency,  and 
that  is  a  member  bank  of  the  Federal 
Reserve  System  (other  than  a  national 
bank)  and  its  respective  operating 
subsidiaries,  a  branch  or  agency  of  a 
foreign  bank  (other  than  a  Federal 
branch,  Federal  agency,  or  insured  State 
branch  of  a  foreign  bank),  commercial 
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lending  company  owned  or  controlled 
by  a  foreign  bank,  and  an  organization 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  601  et 
seq.,  and  611  et  seq.]. 

(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c(h)(l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 
report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief.  (1)  Requirement 
to  form  a  reasonable  belief.  A  user  must 
develop  and  implement  reasonable 
policies  and  procedures  designed  to 
enable  the  user  to  form  a  reasonable 
belief  that  a  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 
the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121); 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  customer  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the  ' 
consumer. 

(d)  Consumer’s  address.  (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(i)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom  the  user 
requested  the  report; 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 


(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  accmrate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 

(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 
procedures  developed  in  accordance 
with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  tlie 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnisbes  for  the 
reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

■  5.  A  new  Subpart  J  is  added  to  part 
222  to  read  as  follows: 

Subpart  J — Identity  Theft  Red  Flags 

Sec. 

222.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity 
theft. 

222.91  Duties  of  card  issuers  regarding 
changes  of  address. 

Subpart  J — Identity  Theft  Red  Flags 

§  222.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to 
financial  institutions  and  creditors  that 
are  member  banks  of  the  Federal 
Reserve  System  (other  than  national 
banks)  and  their  respective  operating 
subsidiaries,  branches  and  agencies  of 
foreign  banks  (other  than  Federal 
branches.  Federal  agencies,  and  insured 
State  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act  (12 
U.S.C.  601  et  seq.,  and  611  et  seq.). 

(b)  Definitions.  For  purposes  of  this 
section  and  Appendix  J,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  by  a  person 
with  a  financial  institution  or  creditor  to 
obtain  a  product  or  service  for  personal, 
family,  household  or  business  purposes. 
Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment;  and 

(ii)  A  deposit  account. 

(2)  The  term  board  of  directors 
includes: 

(i)  In  the  case  of  a  branch  or  agency 
of  a  foreign  bank,  the  managing  official 
in  charge  of  the  branch  or  agency;  and 

(ii)  In  the  case  of  any  other  creditor 
that  does  not  have  a  board  of  directors. 


a  designated  employee  at  the  level  of 
senior  management. 

(3)  Covered  account  means: 

(i)  An  account  that  a  financial 
institution  or  creditor  offers  or 
maintains,  primarily  for  personal, 
family,  or  household  purposes,  that 
involves  or  is  designed  to  permit 
multiple  payments  or  transactions,  such 
as  a  credit  card  account,  mortgage  loan, 
automobile  loan,  margin  account,  cell 
phone  account,  utility  account, 
checking  account,  or  savings  account; 
and 

(ii)  Any  other  account  that  the 
financial  institution  or  creditor  offers  or 
maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  from 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5),  and  includes 
lenders  such  as  banks,  finance 
companies,  automobile  dealers, 
mortgage  brokers,  utility  companies, 
and  telecommunications  companies. 

(6)  Customer  means  a  person  that  has 
a  covered  account  with  a  financial 
institution  or  creditor. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indicates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
financial  institution  or  creditor. 

(c)  Periodic  Identification  of  Covered 
Accounts.  Each  financial  institution  or 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  covered 
accounts.  As  a  part  of  this 
determination,  a  financial  institution  or 
creditor  must  conduct  a  risk  assessment 
to  determine  whether  it  offers  or 
maintains  covered  accounts  described 
in  paragraph  (b)(3)(ii)  of  this  section, 
taking  into  consideration: 

(1)  The  methods  it  provides  to  open 
its  accounts; 

(2)  The  methods  it  provides  to  access 
its  accounts;  and 

(3)  Its  previous  experiences  with 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program.  (1)  Program 
requirement.  Each  financial  institution 
or  creditor  that  offers  or  maintains  one 
or  more  covered  accounts  must  develop 
and  implement  a  written  Identity  Theft 
Prevention  Program  (Program)  tbat  is 
designed  to  detect,  prevent,  and  mitigate 
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identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  he  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 

(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  financial 
institution  or  creditor  offers  or 
maintains,  emd  incorporate  those  Red 
Flags  into  its  Program; 

(ii)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
financial  institution  or  creditor; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  {including  the 
Red  Flags  determined  to  be  relevant)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  customers  and  to  the  safety 
and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft. 

(e)  Administration  of  the  Program. 
Each  financial  institution  or  creditor 
that  is  required  to  implement  a  Program 
must  provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  ft'om  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors; 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Program; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 

(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  financial 
institution  or  creditor  that  is  required  to 
implement  a  Program  must  consider  the 
guidelines  in  Appendix  J  of  this  part 
and  include  in  its  Program  those 
guidelines  that  are  appropriate. 

§  222.91  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  a 
person  described  in  §  222.90(a)  that 
issues  a  debit  or  credit  card  (card 
issuer). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  consumer 
who  has  been  issued  a  credit  or  debit 
card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 


designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 

A  card  issuer  must  establish  and 
implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
consumer’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedures  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer: 

(1) (i)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address;  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 

(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  and  procedures  the 
card  issuer  has  established  pursuant  to 
§  222.90  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 
provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendices  D-I  [Reserved] 

■  6.  Appendices  D  through  I  to  part  222 
are  added  and  reserved. 

■  7.  A  new  Appendix  J  is  added  to  part 
222  to  read  as  follows: 

Appendix  J  to  Part  222 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  222.90  of  this  part  requires  each 
financial  institution  and  creditor  that  offers 
or  maintains  one  or  more  covered  accounts, 
as  defined  in  §  222.90(h)(3)  of  this  part,  to 
develop  and  provide  for  the  continued 
administration  of  a  written  Program  to  detect. 


prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a  covered 
account  or  any  existing  covered  account. 
These  guidelines  are  intended  to  assist 
financial  institutions  and  creditors  in  the 
formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §  222.90  of 
this  part. 

I.  The  Program 

In  designing  its  Program,  a  financial 
institution  or  creditor  may  incorporate,  as 
appropriate,  its  existing  policies,  procedures, 
and  other  arrangements  that  control 
reasonably  foreseeable  risks  to  customers  or 
to  the  safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  financial  institution  or 
creditor  should  consider  the  following  factors 
in  identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate; 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains; 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Financial 
institutions  and  creditors  should  incorporate 
relevant  Red  Flags  from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced; 

(2)  Methods  of  identity  theft  that  the 
financial  institution  or  creditor  has  identified 
that  reflect  changes  in  identity  theft  risks; 
and 

(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  fi'om  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  J. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services; 

(2)  The  presentation  of  suspicious 
documents; 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  of,  or  other  suspicious 
activity  related  to,  a  covered  account;  and 

(5)  Notice  from  customers,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  financial  institution  or  creditor. 

III.  Detecting  Red  Flags 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accounts,  such 
as  by: 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
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implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121);  and 

(b)  Authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 

IV.  Preventing  and  Mitigating  Identity  Theft 

The  Program’s  policies  and  procedures 
should  provide  for  appropriate  responses  to 
the  Red  Flags  the  financial  institution  or 
creditor  has  detected  that  are  commensurate 
with  the  degree  of  risk  posed.  In  determining 
an  appropriate  response,  a  financial 
institution  or  creditor  should  consider 
aggravating  factors  that  may  heighten  the  risk 
of  identity  theft,  such  as  a  data  security 
incident  that  results  in  unauthorized  access 
to  a  customer’s  account  records  held  by  the 
financial  institution,  creditor,  or  third  party, 
or  notice  that  a  customer  has  provided 
information  related  to  a  covered  account  held 
by  the  financial  institution  or  creditor  to 
someone  fraudulently  claiming  to  represent 
the  financial  institution  or  creditor  or  to  a 
fraudulent  website.  Appropriate  responses 
may  include  the  following: 

(a)  Monitoring  a  covered  account  for 
evidence  of  identity  theft; 

(b)  Contacting  the  customer; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(f)  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement;  or 

(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program 

Financial  institutions  and  creditors  should 
update  the  Program  (including  the  Red  Flags 
determined  to  be  relevant)  periodically,  to 
reflect  changes  in  risks  to  customers  or  to  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft, 
based  on  factors  such  as: 

(a)  The  experiences  of  the  financial 
institution  or  creditor  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  financial  institution  or  creditor  offers  or 
maintains;  and 

(e)  Changes  in  the  business  arrangements 
of  the  financial  institution  or  creditor, 
including  mergers,  acquisitions,  alliances, 
joint  ventures,  and  service  provider 
arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  hy  the 

board  of  directors,  an  appropriate  committee 
of  the  board,  or  a  designated  employee  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation; 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  financial 
institution  or  creditor  with  §  222.90  of  this 
part;  and 


(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  In  genera!.  Staff  of  the 
financial  institution  or  creditor  responsible 
for  development,  implementation,  and 
administration  of  its  Program  should  report 
to  the  hoard  of  directors,  an  appropriate 
committee  of  the  hoard,  or  a  designated 
employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
financial  institution  or  creditor  with  §222.90 
of  this  part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  the 
effectiveness  of  the  policies  and  procedures 
of  the  financial  institution  or  creditor  in 
addressing  the  risk  of  identity  theft  in 
connection  with  the  opening  of  covered 
accounts  and  with  respect  to  existing  covered 
accounts;  service  provider  arrangements; 
significant  incidents  involving  identity  theft 
and  management’s  response;  and 
recommendations  for  material  changes  to  the 
Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in  connection 
with  one  or  more  covered  accounts  the 
financial  institution  or  creditor  should  take 
steps  to  ensure  that  the  activity  of  the  service 
provider  is  conducted  in  accordance  with 
reasonable  policies  and  procedures  designed 
to  detect,  prevent,  and  mitigate  the  risk  of 
identity  theft.  For  example,  a  financial 
institution  or  creditor  could  require  the 
service  provider  by  contract  to  have  policies 
and  procedures  to  detect  relevant  Red  Flags 
that  may  arise  in  the  performance  of  the 
service  provider’s  activities,  and  either  report 
the  Red  Flags  to  the  financial  institution  or 
creditor,  or  to  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Financial  institutions  and  creditors  should 
be  mindful  of  other  related  legal 
requirements  that  may  be  applicable,  such  as: 

(a)  For  financial  institutions  and  creditors 
that  are  subject  to  31  U.S.C.  5318(g),  filing  a 
Suspicious  Activity  Report  in  accordance 
with  applicable  law  and  regulation: 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l(h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  financial  institution  or 
creditor  detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681s-2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccufate;  and 

(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  J 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  II. h.  of 
the  Guidelines  in  Appendix  J  of  this  part, 
each  financial  institution  or  creditor  may 
consider  incorporating  into  its  Program, 


whether  singly  or  in  combination.  Red  Flags 
from  the  following  illustrative  examples  in 
connection  with  covered  accounts: 

Alerts,  Notifications  or  Warnings  from  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 

2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 

3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in 
§  222.82(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  customer,  such  as: 

a.  A  recent  and  significant  increase  in  the 
volume  of  inquiries; 

h.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
identified  for  abuse  of  account  privileges  by 
a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  customer 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  customer  presenting  the  identification. 

8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  financial 
institution  or  creditor,  such  as  a  signature 
card  or  a  recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  sources  used  by 
the  financial  institution  or  creditor.  For 
example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Security  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

11.  Personal  identifying  information 
provided  by  the  customer  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  customer.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 

12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  internal  or 
third-party  sources  used  by  the  financial 
institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application;  or 

b.  The  phone  number  on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 
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13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 
internal  or  third-party  sources  used  by  the 
financial  institution  or  creditor.  For  example; 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  a  prison;  or 
h.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  or  answering  service. 

14.  The  SSN  provided  is  the  same  as  that 
submitted  by  other  persons  opening  an 
account  or  other  customers. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number  . 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
customers. 

16.  The  person  opening  the  covered 
account  or  the  customer  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  financial  institution  or  creditor. 

18.  For  financial  institutions  and  creditors 
that  use  challenge  questions,  the  person 
opening  the  covered  account  or  the  customer 
cannot  provide  authenticating  information 
beyond  that  which  generally  would  be 
available  from  a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 

a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  customer  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account;  or 

e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  customer  is  returned 
repeatedly  as  undeliverable  although 


transactions  continue  to  he  conducted  in 
connection  with  the  customer’s  covered 
account. 

24.  The  financial  institution  or  creditor  is 
notified  that  the  customer  is  not  receiving 
paper  account  statements. 

25.  The  financial  institution  or  creditor  is 
notified  of  unauthorized  charges  or 
transactions  in  connection  with  a  customer’s 
covered  account. 

Notice  from  Customers,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  with  Covered  Accounts  Held  by 
the  Financial  Institution  or  Creditor 

26.  The  financial  institution  or  creditor  is 
notified  by  a  customer,  a  victim  of  identity 
theft,  a  law  enforcement  authority,  or  any 
other  person  that  it  has  opened  a  fraudulent 
account  for  a  person  engaged  in  identity 
theft. 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  III 
Authority  and  Issuance 

■  For  the  reasons  discussed  in  the  joint 
preamble,  the  Federal  Deposit  Insurance 
Corporation  is  amending  12  CFR  parts 
334  and  364  of  title  12,  Chapter  III,  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  334— FAIR  CREDIT  REPORTING 

■  1.  The  authority  citation  for  part  334 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1818, 1819  (Tenth) 
and  1831p-l;  15  U.S.C.  1681a,  1681b,  1681c, 
1681m,  1681s,  1681S-3,  1681t,  1681w,  6801 
and  6805,  Pub.  L.  108-159, 117  Stat.  1952. 

Subpart  A — General  Provisions 

■  2.  Amend  §  334.3  by  revising  the 
introductory  text  to  read  as  follows: 

§  334.3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  otherwise: 

*  *  *  *  * 

■  3.  Revise  the  heading  for  Subpart  I  as 
shown  below. 

Subpart  I — Duties  of  Users  of 
Consumer  Reports  Regarding  Address 
Discrepancies  and  Records  Disposal 

■  4.  Add  §  334.82  to  read  as  follows: 

§  334.82  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to  a 
user  of  consumer  reports  (user)  that 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency  and 
that  is  an  insured  state  nonmember 
bank,  insured  state  licensed  branch  of  a 
foreign  bank,  or  a  subsidiary  of  such 
entities  (except  brokers,  dealers,  persons 
providing  insurance,  investment 
companies,  and  investment  advisers). 


(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c(h){l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 
report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief.  (1)  Requirement 
to  form  a  reasonable  belief.  A  user  must 
develop  and  implement  reasonable 
policies  and  procedures  designed  to 
enable  the  user  to  form  a  reasonable 
belief  that  a  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 
the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121): 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  customer  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the 
consumer. 

(d)  Consumer’s  address.  (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(1)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom  the  user 
requested  the  report; 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 

(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  accurate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 
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(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 

procedures  developed  in  accordance 
with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  the 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnishes  for  the 
reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

■  5.  Add  Subpart  J  to  part  334  to  read 
as  follows: 

Subpart  J — Identity  Theft  Red  Flags 

Sec. 

3.34.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity 
theft. 

334.91  Duties  of  card  issuers  regarding 
changes  of  address. 

Subpart  J — Identity  Theft  Red  Flags 

§  334.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to  a 
financial  institution  or  creditor  that  is 
an  insured  state  nonmember  bank, 
insured  state  licensed  branch  of  a 
foreign  bank,  or  a  subsidiary  of  such 
entities  (except  brokers,  dealers,  persons 
providing  insurance,  investment 
companies,  and  investment  advisers). 

(b)  Definitions.  For  purposes  of  this 
section  and  Appendix  J,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  by  a  person 
with  a  financial  institution  or  creditor  to 
obtain  a  product  or  service  for  personal, 
family,  household  or  business  purposes. 
Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment;  and 

(ii)  A  deposit  account. 

(2)  The  term  board  of  directors 
includes: 

(i)  In  the  case  of  a  branch  or  agency 
of  a  foreign  bank,  the  managing  official 
in  charge  of  the  branch  or  agency;  and 

(ii)  In  the  case  of  any  other  creditor 
that  does  not  have  a  board  of  directors, 
a  designated  employee  at  the  level  of 
senior  management. 

(3)  Covered  account  means; 

(i)  An  account  that  a  financial 

institution  or  creditor  offers  or 
maintains,  primarily  for  personal, 
family,  or  household  purposes,  that 
involves  or  is  designed  to  permit 
multiple  payments  or  transactions,  such 
as  a  credit  card  account,  mortgage  loan, 
automobile  loan,  margin  account,  cell 
phone  account,  utility  account, 


checking  account,  or  savings  account; 
and 

(ii)  Any  other  account  that  the 
financial  institution  or  creditor  offers  or 
maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  from 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5),  and  includes 
lenders  such  as  banks,  finance 
companies,  automobile  dealers, 
mortgage  brokers,  utility  companies, 
and  telecommunications  companies. 

(6)  Customer  means  a  person  that  has 
a  covered  account  with  a  financial 
institution  or  creditor. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indicates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
financial  institution  or  creditor. 

(c)  Periodic  Identification  of  Covered 
Accounts.  Each  financial  institution  or 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  covered 
accounts.  As  a  part  of  this 
determination,  a  financial  institution  or 
creditor  must  conduct  a  risk  assessment 
to  determine  whether  it  offers  or 
maintains  covered  accounts  described 
in  paragraph  (b)(3)(ii)  of  this  section, 
taking  into  consideration: 

(1)  The  methodsTt  provides  to  open 
its  accounts; 

(2)  The  methods  it  provides  to  access 
its  accounts;  and 

(3)  Its  previous  experiences  with 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program — (1)  Program 
requirement.  Each  financial  institution 
or  creditor  that  offers  or  maintains  one 
or  more  covered  accounts  must  develop 
and  implement  a  written  Identity  Theft 
Prevention  Program  (Program)  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 

(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  financial 


institution  or  creditor  offers  or 
maintains,  and  incorporate  those  Red 
Flags  into  its  Program; 

(ii)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
financial  institution  or  creditor; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  (including  the 
Red  Flags  determined  to  be  relevemt)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  customers  tmd  to  the  safety 
and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft. 

(e)  Administration  of  the  Program. 
Each  financial  institution  or  creditor 
that  is  required  to  implement  a  Program 
must  provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  from  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors; 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Program; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 

(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  financial 
institution  or  creditor  that  is  required  to 
implement  a  Program  must  consider  the 
guidelines  in  Appendix  J  of  this  part 
and  include  in  its  Program  those 
guidelines  that  are  appropriate. 

§  334.91  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  an 
issuer  of  a  debit  or  credit  card  (card 
issuer)  that  is  an  insured  state 
nonmember  bank,  insured  state  licensed 
branch  of  a  foreign  bank,  or  a  subsidiary 
of  such  entities  (except  brokers,  dealers, 
persons  providing  insurance, 
investment  companies,  and  investment 
advisers). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  consumer 
who  has  been  issued  a  credit  or  debit 
card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 
designed  to  call  attention  to  the  natme 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 
A  card  issuer  must  establish  and 
implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
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change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
consumer’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedmes  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer: 

(1) {i)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address;  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 

(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  and  procedures  the 
card  issuer  has  established  pursuant  to 
§  334.90  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 
provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendices  D-I  [Reserved] 

■  6.  Add  and  reserve  appendices  D 
through  I  to  part  334. 

■  7.  Add  Appendix  J  to  part  334  to  read 
as  follows: 

Appendix  )  to  Part  334 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  334.90  of  this  part  requires  each 
financial  institution  and  creditor  that  offers 
or  maintains  one  or  more  covered  accounts, 
as  defined  in  §  334.90(b)(3)  of  this  part,  to 
develop  and  provide  for  the  continued 
administration  of  a  written  Program  to  detect, 
prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a  covered 
account  or  any  existing  covered  account. 
These  guidelines  are  intended  to  assist 
financial  institutions  and  creditors  in  the 
formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §  334.90  of 
this  part. 


I.  The  Program 

In  designing  its  Program,  a  financial 
institution  or  creditor  may  incorporate,  as 
appropriate,  its  existing  policies,  procedures, 
and  other  arrangements  that  control 
reasonably  foreseeable  risks  to  customers  or 
to  the  safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  financial  institution  or 
creditor  should  consider  the  following  factors 
in  identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate: 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains: 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Financial 
institutions  and  creditors  should  incorporate 
relevant  Red  Flags  from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced; 

(2)  Methods  of  identity  theft  that  the 
financial  institution  or  creditor  has  identified 
that  reflect  changes  in  identity  theft  risks; 
and 

(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  from  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  J. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services; 

(2)  The  presentation  of  suspicious 
documents; 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  ofi  or  other  suspicious 
activity  related  to,  a  covered  account;  and 

(5)  Notice  from  customers,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  financial  institution  or  creditor. 

III.  Detecting  Red  Flags. 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accounts,  such 
as  by: 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
implementing  31  U.S.C.  5318(1)(31  CFR 
103.121);  and 

(b)  Authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 

IV.  Preventing  and  Mitigating  Identity  Theft.' 

The  Program’s  policies  and  procedures 

should  provide  for  appropriate  responses  to 
the  Red  Flags  the  financial  institution  or 


creditor  has  detected  that  are  commensurate 
with  the  degree  of  risk  posed.  In  determining 
an  appropriate  response,  a  financial 
institution  or  creditor  should  consider 
aggravating  factors  that  may  heighten  the  risk 
of  identity  theft,  such  as  a  data  security 
incident  that  results  in  unauthorized  access 
to  a  customer’s  account  records  held  by  the 
financial  institution,  creditor,  or  third  party, 
or  notice  that  a  customer  has  provided 
information  related  to  a  covered  account  held 
by  the  financial  institution  or  creditor  to 
someone  fraudulently  claiming  to  represent 
the  financial  institution  or  creditor  or  to  a 
fraudulent  Web  site.  Appropriate  responses 
may  include  the  following: 

(a)  Monitoring  a  covered  account  for 
evidence  of  identity  theft; 

(b)  Contacting  the  customer; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(f)  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement:  or 

(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program. 

Financial  institutions  and  creditors  should 
update  the  Program  (including  the  Red  Flags 
determined  to  be  relevant)  periodically,  to 
reflect  changes  in  risks  to  customers  or  to  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft, 
based  on  factors  such  as: 

(a)  The  experiences  of  the  financial 
institution  or  creditor  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  financial  institution  or  creditor  offers  or 
maintains;  and 

(e)  Changes  in  the  business  arrangements 
of  the  financial  institution  or  creditor, 
including  mergers,  acquisitions,  alliances, 
joint  ventures,  and  service  provider 
arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  by  the 
board  of  directors,  an  appropriate  committee 
of  the  board,  or  a  designated  employee,  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation: 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  financial 
institution  or  creditor  with  §  334.90  of  this 
part;  and 

(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  fn  general.  Staff  of  the 
financial  institution  or  creditor  responsible 
for  development,  implementation,  and 
administration  of  its  Program  should  report 
to  the  board  of  directors,  an  appropriate 
committee  of  the  board,  or  a  designated 
employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
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financial  institution  or  creditor  with  §  334.90 
of  this  part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  the 
effectiveness  of  the  policies  and  procedures 
of  the  financial  institution  or  creditor  in 
addressing  the  risk  of  identity  theft  in 
connection  with  the  opening  of  covered 
accounts  and  with  respect  to  existing  covered 
accounts;  service  provider  arrangements; 
significant  incidents  involving  identity  theft 
and  management’s  response;  and 
recommendations  for  material  changes  to  the 
Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in  connection 
with  one  or  more  covered  accounts  the 
financial  institution  or  creditor  should  take 
steps  to  ensure  that  the  activity  of  the  service 
provider  is  conducted  in  accordance  with 
reasonable  policies  and  procedures  designed 
to  detect,  prevent,  and  mitigate  the  risk  of 
identity  theft.  For  example,  a  financial 
institution  or  creditor  could  require  the 
service  provider  by  contract  to  have  policies 
and  procedures  to  detect  relevant  Red  Flags 
that  may  arise  in  the  performance  of  the 
service  provider’s  activities,  and  either  report 
the  Red  Flags  to  the  financial  institution  or 
creditor,  or  to  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Financial  institutions  and  creditors  should 
be  mindful  of  other  related  legal 
requirements  that  may  be  applicable,  such  as: 

(a)  For  financial  institutions  and  creditors 
that  are  subject  to  31  U.S.C.  5318(g),  filing  a 
Suspicious  Activity  Report  in  accordance 
with  applicable  law  and  regulation; 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l{h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  financial  institution  or 
creditor  detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681s-2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccurate;  and 

(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  J 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  Il.b.  of 
the  Guidelines  in  Appendix  J  of  this  part, 
each  financial  institution  or  creditor  may 
consider  incorporating  into  its  Program, 
whether  singly  or  in  combination.  Red  Flags 
from  the  following  illustrative  examples  in 
connection  with  covered  accounts: 

Alerts,  Notifications  or  Warnings  from  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 

2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 


3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in 
§  334.82(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  customer,  such  as: 

a.  A  recent  and-significant  increase  in  the 
volume  of  inquiries; 

b.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently  * 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
identified  for  abuse  of  account  privileges  by 
a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  customer 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  customer  presenting  the  identification. 

8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  financial 
institution  or  creditor,  such  as  a  signature 
card  or  a  recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  sources  used  by 
the  financial  institution  or  creditor.  For 
example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Security  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

11.  Personal  identifying  information 
provided  by  the  customer  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  customer.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 

12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  internal  or 
third-party  sources  used  by  the  financial 
institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application;  or 

b.  The  phone  number  on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 

13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 
internal  or  third-party  sources  used  by  the 
financial  institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  a  prison;  or 

b.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  or  answering  service. 


14.  The  SSN  provided  is  the  same  as  that 
submitted  by  other  persons  opening  an 
account  or  other  customers. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
customers. 

16.  The  person  opening  the  covered 
account  or  the  customer  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  financial  institution  or  creditor. 

18.  For  financial  institutions  and  creditors 
that  use  challenge  questions,  the  person 
opening  the  covered  account  or  the  customer 
cannot  provide  authenticating  information 
beyond  that  which  generally  would  be 
available  from  a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 

a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  customer  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account;  or 

e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  customer  is  returned 
repeatedly  as  undeliverable  although 
transactions  continue  to  be  conducted  in 
connection  with  the  customer’s  covered 
account. 

24.  The  financial  institution  or  creditor  is 
notified  that  the  customer  is  not  receiving 
paper  account  statements. 

25.  The  financial  institution  or  creditor  is 
notified  of  unauthorized  charges  or 
transactions  in  connection  with  a  customer’s 
covered  account. 


63764 


Federal  Register / VqI.  72,  No.  217 /Friday,  November  9,  2007 /Rules  and  Regulations 


Notice  From  Customers,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  With  Covered  Accounts  Held  by 
the  Financial  Institution  or  Creditor 
26.  The  financial  institution  or  creditor*is 
notified  by  a  customer,  a  victim  of  identity 
theft,  a  law  enforcement  authority,  or  any 
other  person  that  it  has  opened  a  fi'audulent 
account  for  a  person  engaged  in  identity 
theft. 

PART  364— STANDARDS  FOR  SAFETY 
AND  SOUNDNESS 

■  8.  The  authority  citation  for  part  364 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1818  and  1819 
(Tenth),  1831p-l:  15  U.S.C.  1681b,  1681s, 
1681W,  6801(b),  6805(b)(1). 

■  9.  Add  the  following  sentence  at  the 
end  of  §  364.101(h): 

§  364.1 01  Standards  for  safety  and 
soundness. 

***** 

(h)  *  *  *  The  interagency  regulations 
and  guidelines  on  identity  theft 
detection,  prevention,  and  mitigation 
prescribed  pursuant  to  section  114  of 
the  Fair  and  Accurate  Credit 
Transactions  Act  of  2003, 15  U.S.C. 
1681m(e),  are  set  forth  in  §§  334.90, 
334.91,  and  Appendix  J  of  part  334. 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Chapter  V 
Authority  and  Issuance 

■  For  the  reasons  discussed  in  the  joint 
preamble,  the  Office  of  Thrift 
Supervision  is  amending  part  571  of 
title  12,  chapter  V,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  571— FAIR  CREDIT  REPORTING 

■  1.  Revise  the  authority  citation  for  part 
571  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463,  1464, 
1467a,  1828,  1831p-l, and  1881-1884;  15 
U.S.C.  1681b,  1681c,  1681m,  1681s,  1681s-l, 
1681t  and  1681w;  15  U.S.C.  6801  and  6805; 
Sec.  214  Pub.  L.  108-159,  117  Stat.  1952. 

Subpart  A — General  Provisions 

■  2.  Amend  §  571.1  by  revising 
paragraph  {b){9)  and  adding  a  new 
paragraph  (b)(10)  to  read  as  follows: 

§  571 .1  Purpose  and  Scope. 
***** 

(b)  scope. 

***** 

(9){i)  The  scope  of  §  571.82  of  Subpeud 
I  of  this  part  is  stated  in  §  571.82(a)  of 
this  part. 


(ii)  The  scope  of  §  571.83  of  Subpart 
I  of  this  part  is  stated  in  §  571.83(a)  of 
this  part. 

(10) (i)  The  scope  of  §  571.90  of 
Subpart  J  of  this  part  is  stated  in 
§  571.90(a)  of  this  part. 

(11)  The  scope  of  §  571.91  of  Subpart 
J  of  this  part  is  stated  in  §  571.91(a)  of 
this  part. 

■  3.  Amend  §  571.3  by: 

■  a.  Removing  paragraph  (o);  and 

■  b.  Revising  the  introductory  text  to 
read  as  follows: 

§571.3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  otherwise: 
***** 

■  4.  Revise  the  heading  for  Subpart  I  as 
shown  below. 

Subpart  I — Duties  of  Users  of 
Consumer  Reports  Regarding  Address 
Discrepancies  and  Records  Disposal 

■  5.  Add  §  571.82  to  read  as  follows: 

§  571 .82  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to  a 
user  of  consumer  reports  (user)  that 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency,  and 
that  is  a  savings  association  whose 
deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or,  in 
accordance  with  §  559.3(h)(1)  of  this 
chapter,  a  federal  savings  association 
operating  subsidiary  that  is  not 
functionally  regulated  within  the 
meaning  of  section  5(c)(5)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
cunended  (12  U.S.C.  1844(c)(5)). 

(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c(h)(l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 
report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief.  (1)  Requirement 
to  form  a  reasonable  belief.  A  user  must 
develop  and  implement  reasonable 
policies  and  procedures  designed  to 
enable  the  user  to  form  a  reasonable 
belief  that  a  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 


the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121); 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  customer  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the 
consumer. 

(d)  Consumer’s  address.  (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(1)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom,  the  user 
requested  the  report; 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 

(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  accurate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 

(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 
procedures  developed  in  accordance 
with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  the 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnishes  for  the 
reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

■  6.  Amend  §571.83  by: 

■  a.  Redesignating  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c), 
respectively. 

■  b.  Adding  a  new  paragraph  (a)  to  read 
as  follows: 

§  571 .83  Disposal  of  consumer 
information. 

(a)  Scope.  This  section  applies  to 
savings  associations  whose  deposits  are 
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insured  by  the  Federal  Deposit 
Insurance  Corporation  and  federal 
savings  association  operating 
subsidiaries  in  accordance  with 
§  559.3(h)(1)  of  this  chapter  (defined  as 
“you”). 

***** 

■  7.  Add  Suhpart  J  to  part  571  to  read 
as  follows: 

Subpart  J — Identity  Theft  Red  Flags 

Sec. 

571.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity 
theft. 

571.91  Duties  of  card  issuers  regarding 
changes  of  address. 

Subpaii  J — Identity  Theft  Red  Flags 

§  571 .90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to  a 
financial  institution  or  creditor  that  is  a 
savings  association  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or,  in  accordance 
with  §  559.3(h)(1)  of  this  chapter,  a 
federal  savings  association  operating 
subsidiary  that  is  not  functionally 
regulated  within  the  meaning  of  section 
5(c)(5)  of  the  Bank  Holding  Company 
Act  of  1956,  as  amended  (12  U.S.C. 
1844(c)(5)). 

(b)  Definitions.  For  purposes  of  this 
section  and  Appendix  J,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  hy  a  person 
with  a  financial  institution  or  creditor  to 
obtain  a  product  or  service  for  personal, 
family,  household  or  business  purposes. 
Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment;  and 

(ii)  A  deposit  account. 

(2)  The  term  board  of  directors 
includes: 

(i)  In  the  case  of  a  branch  or  agency 
of  a  foreign  bank,  the  managing  official 
in  charge  of  the  branch  or  agency;  and 

(ii)  In  the  case  of  any  other  creditor 
that  does  not  have  a  board  of  directors, 
a  designated  employee  at  the  level  of 
senior  management. 

(3)  Covered  account  means: 

(i)  An  account  that  a  financial 
institution  or  creditor  offers  or 
maintains,  primarily  for  personal, 
family,  or  household  purposes,  that 
involves  or  is  designed  to  permit 
multiple  payments  or  transactions,  such 
as  a  credit  card  account,  mortgage  loan, 
automobile  loan,  margin  account,  cell 
phone  account,  utility  account, 
checking  account,  or  savings  account; 
and 

(ii)  Any  other  account  that  the 
financial  institution  or  creditor  offers  or 


maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  from 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5),  and  includes 
lenders  such  as  banks,  finance 
companies,  automobile  dealers, 
mortgage  brokers,  utility  companies, 
and  telecommunications  companies. 

(6)  Customer  means  a  person  that  has 
a  covered  account  with  a  financial 
institution  or  creditor. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indicates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
financial  institution  or  creditor. 

(c)  Periodic  Identification  of  Covered 
Accounts.  Each  financial  institution  or 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  covered 
accounts.  As  a  part  of  this 
determination,  a  financial  institution  or 
creditor  must  conduct  a  risk  assessment 
to  determine  whether  it  offers  or 
maintains  covered  accounts  described 
in  paragraph  (b)(3)(ii)  of  this  section, 
taking  into  consideration: 

(1)  The  methods  it  provides  to  open 
its  accounts: 

(2)  The  methods  it  provides  to  access 
its  accounts:  and 

(3)  Its  previous  experiences  with 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program.  (1)  Program 
requirement.  Each  financial  institution 
or  creditor  that  offers  or  maintains  one 
or  more  covered  accounts  must  develop 
and  implement  a  written  Identity  Theft 
Prevention  Program  (Program)  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 

(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  financial 
institution  or  creditor  offers  or 
maintains,  and  incorporate  those  Red 
Flags  into  its  Program; 


(ii)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
financial  institution  or  creditor; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  (including  the 
Red  Flags  determined  to  be  relevant)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  customers  and  to  the  safety 
and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft. 

(e)  Administration  of  the  Program. 
Each  financial  institution  or  creditor 
that  is  required  to  implement  a  Program 
must  provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  from  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors; 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Program; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 

(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  financial 
institution  or  creditor  that  is  required  to 
implement  a  Program  must  consider  the 
guidelines  in  Appendix  J  of  this  part 
and  include  in  its  Program  those 
guidelines  that  are  appropriate. 

§  571 .91  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  an 
issuer  of  a  debit  or  credit  card  (card 
issuer)  that  is  a  savings  association 
whose  deposits  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or,  in  accordance  with  §  559.3(h)(1)  of 
this  chapter,  a  federal  savings 
association  operating  subsidiary  that  is 
not  functionally  regulated  within  the 
meaning  of  section  5(c)(5)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1844(c)(5)). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  consumer 
who  has  been  issued  a  credit  or  debit 
card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 
A  card  issuer  must  establish  and 
implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
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change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
consumer’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedures  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer; 

(llli)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address;  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 

(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  and  procedures  the 
card  issuer  has  established  pursuant  to 
§  571.90  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 
provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendices  D-I  [Reserved] 

■  8.  Add  and  reserve  appendices  D 
through  I  to  part  571. 

■  9.  Add  Appendix  J  to  part  571  to  read 
as  follows: 

Appendix  J  to  Part  571 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  571.90  of  this  part  requires  each 
financial  institution  and  creditor  that  offers 
or  maintains  one  or  more  covered  accounts, 
as  defined  in  §  571.90(b)(3)  of  this  part,  to 
develop  and  provide  for  the  continued 
administration  of  a  written  Program  to  detect, 
prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a  covered 
account  or  any  existing  covered  account. 
These  guidelines  are  intended  to  assist 
financial  institutions  and  creditors  in  the 
formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §  571.90  of 
this  part. 


I.  The  Program 

In  designing  its  Program,  a  financial 
institution  or  creditor  may  incorporate,  as 
appropriate,  its  existing  policies,  procedures, 
and  other  arrangements  that  control 
reasonably  foreseeable  risks  to  customers  or 
to  the  safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  financial  institution  or 
creditor  should  consider  the  following  factors 
in  identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate: 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains; 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Financial 
institutions  and  creditors  should  incorporate 
relevant  Red  Flags  from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced; 

(2)  Methods  of  identity  theft  that  the 
financial  institution  or  creditor  has  identified 
that  reflect  changes  in  identity  theft  risks; 
and 

(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  from  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  J. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services; 

(2)  The  presentation  of  suspicious 
documents; 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  of,  or  other  suspicious 
activity  related  to,  a  covered  account;  and 

(5)  Notice  from  customers,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  financial  institution  or  creditor. 

III.  Detecting  Red  Flags 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accounts,  such 
as  by: 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121);  and 

(b)  Authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 

IV.  Preventing  and  Mitigating  Identity  Theft 

The  Program’s  policies  and  procedures 
should  provide  for  appropriate  responses  to 


the  Red  Flags  the  financial  institution  or 
creditor  has  detected  that  are  commensurate 
with  the  degree  of  risk  posed.  In  determining 
an  appropriate  response,  a  financial 
institution  or  creditor  should  consider 
aggravating  factors  that  may  heighten  the  risk 
of  identity  theft,  such  as  a  data  security 
incident  that  results  in  unauthorized  access 
to  a  customer’s  account  records  held  by  the 
financial  institution,  creditor,  or  third  party, 
or  notice  that  a  customer  has  provided 
information  related  to  a  covered  account  held 
by  the  financial  institution  or  creditor  to 
someone  fraudulently  claiming  to  represent 
the  financial  institution  or  creditor  or  to  a 
fraudulent  website.  Appropriate  responses 
may  include  the  following: 

(a)  Monitoring  a  covered  account  for 
evidence  of  identity  theft; 

(b)  Contacting  the  customer; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(f)  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement;  or 

(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program 

Financial  institutions  and  creditors  should 
update  the  Program  (including  the  Red  Flags 
determined  to  be  relevant)  periodically,  to 
reflect  changes  in  risks  to  customers  or  to  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft, 
based  on  factors  such  as: 

(a)  The  experiences  of  the  financial 
institution  or  creditor  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  financial  institution  or  creditor  offers  or 
maintains;  and 

(e)  Changes  in  the  business  arrangements 
of  the  financial  institution  or  creditor, 
including  mergers,  acquisitions,  alliances, 
joint  ventures,  and  service  provider 
arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  by  the 
board  of  directors,  an  appropriate  committee 
of  tbe  board,  or  a  designated  employee  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation; 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  financial 
institution  or  creditor  with  §  571.90  of  this 
part;  and 

(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  In  general.  Staff  of  the 
financial  institution  or  creditor  responsible 
for  development,  implementation,  and 
administration  of  its  Program  should  report 
to  the  hoard  of  directors,  an  appropriate 
committee  of  the  board,  or  a  designated 
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employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
financial  institution  or  creditor  with  §  571.90 
of  this  part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  the 
effectiveness  of  the  policies  and  procedures 
of  the  financial  institution  or  creditor  in 
addressing  the  risk  of  identity  theft  in 
connection  with  the  opening  of  covered 
accounts  and  with  respect  to  existing  covered 
accounts;  service  provider  arrangements; 
significant  incidents  involving  identity  theft 
and  management’s  response;  and 
recommendations  for  material  changes  to  the 
Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in  connection 
with  one  or  more  covered  accounts  the 
financial  institution  or  creditor  should  take 
steps  to  ensure  that  the  activity  of  the  service 
provider  is  conducted  in  accordance  with 
reasonable  policies  and  procedures  designed 
to  detect,  prevent,  and  mitigate  the  risk  of 
identity  theft.  For  example,  a  financial 
institution  or  creditor  could  require  the 
service  provider  by  contract  to  have  policies 
and  procedures  to  detect  relevant  Red  Flags 
that  may  arise  in  the  performance  of  the 
service  provider’s  activities,  and  either  report 
the  Red  Flags  to  the  financial  institution  or 
creditor,  or  to  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Financial  institutions  and  creditors  should 
be  mindful  of  other  related  legal 
requirements  that  may  be  applicable,  such  as: 

(a)  For  financial  institutions  and  creditors 
that  are  subject  to  31  U.S.C.  5318(g),  filing  a 
Suspicious  Activity  Report  in  accordance 
with  applicable  law  and  regulation; 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l(h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  financial  institution  or 
creditor  detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681s-2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccurate;  and 

(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  J 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  Il.b.  of 
the  Guidelines  in  Appendix  J  of  this  part, 
each  financial  institution  or  creditor  may 
consider  incorporating  into  its  Program, 
whether  singly  or  in  combination.  Red  Flags 
from  the  following  illustrative  examples  in 
connection  with  covered  accounts: 

Alerts,  Notifications  or  Warnings  from  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 


2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 

3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in  . 

§  571.82(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  customer,  such  as: 

a.  A  recent  and  significant  increase  in  the 
volume  of  inquiries; 

b.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
identified  for  abuse  of  account  privileges  by 
a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  customer 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  customer  presenting  the  identification. 

8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  financial 
in.stitution  or  creditor,  such  as  a  signature 
card  or  a  recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  sources  used  by 
the  financial  institution  or  creditor.  For 
example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Security  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

11.  Personal  identifying  information 
provided  by  the  customer  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  customer.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 

12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  internal  or 
third-party  sources  used  by  the  financial 
institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application;  or 

b.  The  phone  number'on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 

13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 
internal  or  third-party  sources  used  by  the 
financial  institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  a  prison;  or 


b.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  or  answering  service. 

14.  The  SSN  provided  is  the  same  as  that 
submitted  by  other  persons  opening  an 
account  or  other  customers. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
customers. 

16.  The  person  opening  the  covered 
account  or  the  customer  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  financial  institution  or  creditor. 

18.  For  financial  institutions  and  creditors 
that  use  challenge  questions,  the  person 
opening  the  covered  account  or  the  customer 
cannot  provide  authenticating  information 
beyond  that  which  generally  would  be 
available  from  a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 

a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  customer  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account:  or 

e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  customer  is  returned 
repeatedly  as  undeliverable  although 
transactions  continue  to  be  conducted  in 
connection  with  the  customer’s  covered 
account. 

24.  The  financial  institution  or  creditor  is 
notified  that  the  customer  is  not  receiving 
paper  account  statements. 

25.  The  financial  institution  or  creditor  is 
notified  of  unauthorized  charges  or 
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transactions  in  connection  with  a  customer’s 
covered  account. 

Notice  from  Customers,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  With  Covered  Accounts  Held  by 
the  Financial  Institution  or  Creditor 
26.  The  financial  institution  or  creditor  is 
notified  by  a  customer,  a  victim  of  identity 
theft,  a  law  enforcement  authority,  or  any 
other  person  that  it  has  opened  a  fraudulent 
account  for  a  person  engaged  in  identity 
theft. 

National  Credit  Union  Administration 
12  CFR  Chapter  VII 
Authority  and  Issuance 

■  For  the  reasons  discussed  in  the  joint 
preamble,  the  National  Credit  Union 
Administration  is  amending  part  717  of 
title  12,  chapter  VII,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  717— FAIR  CREDIT  REPORTING 

■  1.  The  authority  citation  for  part  717 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1751  et  seq.;  15  U.S.C. 
1681a,  1681b,  1681c,  1681m,  1681s,  1681s- 
1,  1681t,  1681W,  6801  and  6805,  Pub.  L.  108- 
159,  117  Stat.  1952. 

Subpart  A — General  Provisions 

■  2.  Amend  §  717.3  by  revising  the 
introductory  text  to  read  as  follows: 

§717.3  Definitions. 

For  purposes  of  this  part,  unless 
explicitly  stated  otherwise: 

★  ★  *  *  * 

■  3.  Revise  the  heading  for  Subpart  I  as 
shown  below. 

Subpart  I — Duties  of  Users  of 
Consumer  Reports  Regarding  Address 
Discrepancies  and  Records  Disposal 

■  4.  Add  §  717.82  to  read  as  follows: 

§  71 7.82  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to  a 
user  of  consumer  reports  (user)  that 
receives  a  notice  of  address  discrepancy 
from  a  consumer  reporting  agency,  and 
that  is  federal  credit  union. 

(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c(h)(l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 
report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief — (1) 

Requirement  to  form  a  reasonable  belief. 
A  user  must  develop  and  implement 


reasonable  policies  and  procedures 
designed  to  enable  the  user  to  form  a 
reasonable  belief  that  a  consumer  report 
relates  to  the  consumer  about  whom  it 
has  requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 
the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121): 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  member  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the 
consumer. 

(d)  Consumer’s  address — (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  from  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(1)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom  the  user 
requested  the  report; 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regularly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 

(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  accurate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 

(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 
procedures  developed  in  accordance 
with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  the 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnishes  for  the 


reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

■  5.  Add  Subpart  J  to  part  717  to  read 
as  follows: 

Subpart  J — Identity  Theft  Red  Flags 

Sec. 

717.90  Duties  regarding  the  detection, 

prevention,  and  mitigation  of  identity 

theft. 

717.91  Duties  of  card  issuers  regarding 

changes  of  address. 

Subpart  J — Identity  Theft  Red  Flags 

§  71 7.90  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to  a 
financial  institution  or  creditor  that  is  a 
federal  credit  union. 

(b)  Definitions.  For  purposes  of  this 
section  and  Appendix  J,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  by  a  person 
with  a  federal  credit  union  to  obtain  a 
product  or  service  for  personal,  family, 
household  or  business  purposes. 

Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment;  and 

(ii)  A  share  or  deposit  account. 

(2)  The  term  board  of  directors  refers 
to  a  federal  credit  union’s  board  of 
directors. 

(3)  Covered  account  means: 

(i)  An  account  that  a  federal  credit 
union  offers  or  maintains,  primarily  for 
personal,  family,  or  household 
purposes,  that  involves  or  is  designed  to 
permit  multiple  payments  or 
transactions,  such  as  a  credit  card 
account,  mortgage  loan,  automobile 
loan,  checking  account,  or  share 
account;  and 

(ii)  Any  other  account  that  the  federal 
credit  union  offers  or  maintains  for 
which  there  is  a  reasonably  foreseeable 
risk  to  members  or  to  the  safety  and 
soundness  of  the  federal  credit  union 
from  identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5). 

(6)  Customer  means  a  member  that 
has  a  covered  account  with  a  federal 
credit  union. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indicates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
federal  credit  union. 
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(c)  Periodic  Identification  of  Covered 
Accounts.  Each  federal  credit  union 
must  periodically  determine  whether  it 
offers  or  maintains  covered  accounts.  As 
a  part  of  this  determination,  a  federal 
credit  union  must  conduct  a  risk 
assessment  to  determine  whether  it 
offers  or  maintains  covered  accounts 
described  in  paragraph  (b){3)(ii)  of  this 
section,  taking  into  consideration: 

(1)  The  methods  it  provides  to  open 
its  accounts; 

'(2)  The  methods  it  provides  to  access 
its  accounts;  and 

(3)  Its  previous  experiences  with 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program.  (1)  Program 
requirement.  Each  federal  credit  union 
that  offers  or  maintains  one  or  more 
covered  accounts  must  develop  and 
implement  a  written  Identity  Theft 
Prevention  Program  (Program)  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  federal  credit  union 
and  the  nature  and  scope  of  its 
activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 

(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  federal  credit 
union  offers  or  maintains,  and 
incorporate  those  Red  Flags  into  its 
Program: 

(ii)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
federal  credit  union; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  (including  the 
Red  Flags  determined  to  be  relevant)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  members  and  to  the  safety 
and  soundness  of  the  federal  credit 
union  from  identity  theft. 

(e)  Administration  of  the  Program. 
Each  federal  credit  union  that  is 
required  to  implement  a  Program  must 
provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  from  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors; 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Progrtun; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 


(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  federal  credit 
union  that  is  required  to  implement  a 
Program  must  consider  the  guidelines  in 
Appendix  J  of  this  part  and  include  in 
its  Program  those  guidelines  that  are 
appropriate. 

§717.91  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  an 
issuer  of  a  debit  or  credit  card  (card 
issuer)  that  is  a  federal  credit  union. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  member  who 
has  been  issued  a  credit  or  debit  card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 

A  card  issuer  must  establish  and 
implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
member’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedures  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer: 

(llfi)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address;  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 

(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  and  procedures  the 
card  issuer  has  established  pursuant  to 
§  717.90  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 


provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendices  D-I  [Reserved] 

■  6.  Add  and  reserve  appendices  D 
through  I  to  part  717. 

■  7.  Add  Appendix  J  to  part  717  to  read 
as  follows: 

Appendix  J  to  Part  717 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  717.90  of  this  part  requires  each 
federal  credit  union  that  offers  or  maintains 
one  or  more  covered  accounts,  as  defined  in 
§  717.90(b)(3)  of  this  part,  to  develop  and 
provide  for  the  continued  administration  of 
a  written  Program  to  detect,  prevent,  and 
mitigate  identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any  existing 
covered  account.  These  guidelines  are 
intended  to  assist  federal  credit  unions  in  the 
formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §  717.90  of 
this  part. 

I.  The  Program 

In  designing  its  Program,  a  federal  credit 
union  may  incorporate,  as  appropriate,  its 
existing  policies,  procedures,  and  other 
arrangements  that  control  reasonably 
foreseeable  risks  to  members  or  to  the  safety 
and  soundness  of  the  federal  credit  union 
from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  federal  credit  union 
should  consider  the  following  factors  in 
identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate: 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains; 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Federal  credit 
unions  should  incorporate  relevant  Red  Flags 
from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
federal  credit  union  has  experienced: 

(2)  Methods  of  identity  theft  that  the 
federal  credit  union  has  identified  that  reflect 
changes  in  identity  theft  risks;  and 

(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  from  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  J. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services: 

(2)  The  presentation  of  suspicious 
documents: 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  of,  or  other  suspicious 
activity  related  to,  a  covered  account;  and 
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(5)  Notice  from  members,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  federal  credit  union. 

III.  Detecting  Red  Flags 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accounts,  such 
as  by; 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121):  and 

(b)  Authenticating  members,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 

IV.  Preventing  and  Mitigating  Identity  Theft 

The  Program’s  policies  and  procedures 
should  provide  for  appropriate  responses  to 
the  Red  Flags  the  federal  credit  union  has 
detected  that  are  commensurate  with  the 
degree  of  risk  posed.  In  determining  an 
appropriate  response,  a  federal  credit  union 
should  consider  aggravating  factors  that  may 
heighten  the  risk  of  identity  theft,  such  as  a 
data  security  incident  that  results  in 
unauthorized  access  to  a  member’s  account 
records  held  by  the  federal  credit  union  or  a 
third  party,  or  notice  that  a  member  has 
provided  information  related  to  a  covered 
account  held  by  the  federal  credit  union  to 
someone  fraudulently  claiming  to  represent 
the  federal  credit  union  or  to  a  fraudulent 
website.  Appropriate  responses  may  include 
the  following: 

(a)  Monitoring  a  covered  account  for 
evidence  of  identity  theft; 

(b)  Contacting  the  member; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(f)  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement;  or 

(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program 

Federal  credit  unions  should  update  the 
Program  (including  the  Red  F’lags  determined 
to  be  relevant)  periodically,  to  reflect  changes 
in  risks  to  members  or  to  the  safety  and 
soundness  of  the  federal  credit  union  from 
identity  theft,  based  on  factors  such  as: 

(a)  The  experiences  of  the  federal  credit 
union  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  federal  credit  union  offers  or  maintains; 
and 


(e)  Changes  in  the  business  arrangements 
of  the  federal  credit  union,  including 
mergers,  acquisitions,  alliances,  joint 
ventures,  and  service  provider  arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  by  the 
board  of  directors,  an  appropriate  committee 
of  the  board,  or  a  designated  employee  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation; 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  federal  credit 
union  with  §  717.90  of  this  part;  and 

(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  In  general.  Staff  of  the 
federal  credit  union  responsible  for 
development,  implementation,  and 
administration  of  its  Program  should  report 
to  the  board  of  directors,  an  appropriate 
committee  of  the  board,  or  a  designated 
employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
federal  credit  union  with  §  717.90  of  this 
part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  the 
effectiveness  of  the  policies  and  procedures 
of  the  federal  credit  union  in  addressing  the 
risk  of  identity  theft  in  connection  with  the 
opening  of  covered  accounts  and  with 
respect  to  existing  covered  accounts;  service 
provider  arrangements:  significant  incidents 
involving  identity  theft  and  management’s 
response;  and  recommendations  for  material 
changes  to  the  Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  federal  credit 
union  engages  a  service  provider  to  perform 
an  activity  in  connection  with  one  or  more 
covered  accounts  the  federal  credit  union 
should  take  steps  to  ensure  that  the  activity 
of  the  service  provider  is  conducted  in 
accordance  with  reasonable  policies  and 
procedures  designed  to  detect,  prevent,  and 
mitigate  the  risk  of  identity  theft.  For 
example,  a  federal  credit  union  could  require 
the  service  provider  by  contract  to  have 
policies  and  procedures  to  detect  relevant 
Red  Flags  that  may  arise  in  the  performance 
of  the  service  provider’s  activities,  and  either 
report  the  Red  Flags  to  the  federal  credit 
union,  or  to  take  appropriate  steps  to  prevent 
or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Federal  credit  unions  should  be  mindful  of 
other  related  legal  requirements  that  may  be 
applicable,  such  as: 

(a)  Filing  a  Suspicious  Activity  Report 
under  31  U.S.C.  5318(g)  and  12  CFR  748.1(c); 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l(h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  federal  credit  union 
detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681s-2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccurate;  and 


(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  J 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  Il.b.  of 
the  Guidelines  in  Appendix  J  of  this  part, 
each  federal  credit  union  may  consider 
incorporating  into  its  Program,  whether 
singly  or  in  combination.  Red  Flags  from  the 
following  illustrative  examples  in  connection 
with  covered  accounts: 

Alerts,  Notifications  or  Warnings  From  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 

2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 

3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in 
§  717.82(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  member,  such  as: 

a.  A  recent  and  significant  increase  in  the 
volume  of  inquiries; 

b.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
identified  for  abuse  of  account  privileges  by 
a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  member 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  member  presenting  the  identification. 

8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  federal 
credit  union,  such  as  a  signature  card  or  a 
recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  sources  used  by 
the  federal  credit  union.  For  example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Security  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

,11.  Personal  identifying  information 
provided  by  the  member  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  member.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 
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12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  internal  or 
third-party  sources  used  by  the  federal  credit 
union.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application;  or 

b.  The  phone  number  on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 

13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 
internal  or  third-party  sources  used  by  the 
federal  credit  union.  For  example: 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  prison;  or 

b.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  or  answering  service. 

14.  The  SSN  provided  is  the  same  as  that ' 
submitted  by  other  persons  opening  an 
account  or  other  members. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
members. 

16.  The  person  opening  the  covered 
account  or  the  member  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  federal  credit  union. 

18.  For  federal  credit  unions  that  use 
challenge  questions,  the  person  opening  the 
covered  account  or  the  member  cannot 
provide  authenticating  information  beyond 
that  which  generally  would  be  available  from 
a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 

a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  member  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account;  or 


e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  member  is  returned 
repeatedly  as  undeliverable  although 
transactions  continue  to  be  conducted  in 
connection  with  the  member’s  covered 
account. 

24.  The  federal  credit  union  is  notified  that 
the  member  is  not  receiving  paper  account 
statements. 

25.  The  federal  credit  union  is  notified  of 
unauthorized  charges  or  transactions  in 
connection  with  a  member’s  covered 
account. 

Notice  From  Members,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  With  Covered  Accounts  Held  by 
the  Federal  Credit  Union 

26.  The  federal  credit  union  is  notified  by 
a  member,  a  victim  of  identity  theft,  a  law 
enforcement  authority,  or  any  other  person 
that  it  has  opened  a  fraudulent  account  for 
a  person  engaged  in  identity  theft. 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  681 
Authority  and  Issuance 

■  For  the  reasons  discussed  in  the  joint 
preamble,  the  Commission  is  adding 
part  681  of  title  16  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  681— IDENTITY  THEFT  RULES 

Sec. 

681.1  Duties  of  users  of  consumer  reports 
regarding  address  discrepancies. 

681.2  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity 
theft. 

681.3  Duties  of  card  issuers  regarding 
changes  of  address. 

Appendix  A  to  Part  681 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Authority:  Pub.  L.  108-159,  sec.  114  and 
sec.  315;  15  U.S.C.  1681m(e)  and  15  U.S.C. 
1681c(h). 

§  681 .1  Duties  of  users  regarding  address 
discrepancies. 

(a)  Scope.  This  section  applies  to 
users  of  consumer  reports  that  are 
subject  to  administrative  enforcement  of 
the  FCRA  by  the  Federal  Trade 
Commission  pursuant  to  15  U.S.C. 
1681s(a)(l)  (users). 

(b)  Definition.  For  purposes  of  this 
section,  a  notice  of  address  discrepancy 
means  a  notice  sent  to  a  user  by  a 
consumer  reporting  agency  pursuant  to 
15  U.S.C.  1681c{h)(l),  that  informs  the 
user  of  a  substantial  difference  between 
the  address  for  the  consumer  that  the 
user  provided  to  request  the  consumer 


report  and  the  address(es)  in  the 
agency’s  file  for  the  consumer. 

(c)  Reasonable  belief.  (1)  Requirement 
to  form  a  reasonable  belief.  A  user  must 
develop  and  implement  reasonable 
policies  and  procedures  designed  to 
enable  the  user  to  form  a  reasonable 
belief  that  a  consumer  report  relates  to 
the  consumer  about  whom  it  has 
requested  the  report,  when  the  user 
receives  a  notice  of  address  discrepancy. 

(2)  Examples  of  reasonable  policies 
and  procedures,  (i)  Comparing  the 
information  in  the  consumer  report 
provided  by  the  consumer  reporting 
agency  with  information  the  user: 

(A)  Obtains  and  uses  to  verify  the 
consumer’s  identity  in  accordance  with 
the  requirements  of  the  Customer 
Information  Program  (CIP)  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121): 

(B)  Maintains  in  its  own  records,  such 
as  applications,  change  of  address 
notifications,  other  customer  account 
records,  or  retained  CIP  documentation; 
or 

(C)  Obtains  from  third-party  sources; 
or 

(ii)  Verifying  the  information  in  the 
consumer  report  provided  by  the 
consumer  reporting  agency  with  the 
consumer. 

(d)  Consumer’s  address.  (1) 
Requirement  to  furnish  consumer’s 
address  to  a  consumer  reporting  agency. 
A  user  must  develop  and  implement 
reasonable  policies  and  procedures  for 
furnishing  an  address  for  the  consumer 
that  the  user  has  reasonably  confirmed 
is  accurate  to  the  consumer  reporting 
agency  firom  whom  it  received  the 
notice  of  address  discrepancy  when  the 
user: 

(1)  Can  form  a  reasonable  belief  that 
the  consumer  report  relates  to  the 
consumer  about  whom  the  user 
requested  the  report: 

(ii)  Establishes  a  continuing 
relationship  with  the  consumer;  and 

(iii)  Regidarly  and  in  the  ordinary 
course  of  business  furnishes  information 
to  the  consumer  reporting  agency  from 
which  the  notice  of  address  discrepancy 
relating  to  the  consumer  was  obtained. 

(2)  Examples  of  confirmation 
methods.  The  user  may  reasonably 
confirm  an  address  is  Accurate  by: 

(i)  Verifying  the  address  with  the 
consumer  about  whom  it  has  requested 
the  report; 

(ii)  Reviewing  its  own  records  to 
verify  the  address  of  the  consumer; 

(iii)  Verifying  the  address  through 
third-party  sources;  or 

(iv)  Using  other  reasonable  means. 

(3)  Timing.  The  policies  and 
procedures  developed  in  accordance 
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with  paragraph  (d)(1)  of  this  section 
must  provide  that  the  user  will  furnish 
the  consumer’s  address  that  the  user  has 
reasonably  confirmed  is  accurate  to  the 
consumer  reporting  agency  as  part  of  the 
information  it  regularly  furnishes  for  the 
reporting  period  in  which  it  establishes 
a  relationship  with  the  consumer. 

§  681 .2  Duties  regarding  the  detection, 
prevention,  and  mitigation  of  identity  theft. 

(a)  Scope.  This  section  applies  to 
financial  institutions  and  creditors  that 
are  subject  to  administrative 
enforcement  of  the  FCRA  by  the  Federal 
Trade  Commission  pursuant  to  15 
U.S.C.  1681s(a)(l). 

(b)  Definitions.  For  purposes  of  this 
section,  and  Appendix  A,  the  following 
definitions  apply: 

(1)  Account  means  a  continuing 
relationship  established  by  a  person 
with  a  financial  institution  or  creditor  to 
obtain  a  product  or  service  for  personal, 
family,  household  or  business  purposes. 
Account  includes: 

(1)  An  extension  of  credit,  such  as  the 
purchase  of  property  or  services 
involving  a  deferred  payment:  and 

(ii)  A  deposit  account. 

(2)  The  term  board  of  directors 
includes: 

(i)  In  the  case  of  a  branch  or  agency 
of  a  foreign  bank,  the  managing  official 
in  charge  of  the  branch  or  agency;  and 

(ii)  In  the  case  of  any  other  creditor 
that  does  not  have  a  board  of  directors, 
a  designated  employee  at  the  level  of 
senior  management. 

(3)  Covered  account  means: 

(i)  An  account  that  a  financial 
institution  or  creditor  offers  or 
maintains,  primarily  for  personal, 
family,  or  household  purposes,  that 
involves  or  is  designed  to  permit 
multiple  payments  or  transactions,  such 
as  a  credit  card  account,  mortgage  loan, 
automobile  loan,  margin  account,  cell 
phone  account,  utility  account, 
checking  account,  or  savings  account; 
and 

(ii)  Any  other  account  that  the 
financial  institution  or  creditor  offers  or 
maintains  for  which  there  is  a 
reasonably  foreseeable  risk  to  customers 
or  to  the  safety  and  soundness  of  the 
financial  institution  or  creditor  from 
identity  theft,  including  financial, 
operational,  compliance,  reputation,  or 
litigation  risks. 

(4)  Credit  has  the  same  meaning  as  in 
15  U.S.C.  1681a(r)(5). 

(5)  Creditor  has  the  same  meaning  as 
in  15  U.S.C.  1681a(r)(5),  and  includes 
lenders  such  as  banks,  finance 
companies,  automobile  dealers, 
mortgage  brokers,  utility  companies, 
and  telecommunications  companies. 


(6)  Customer  means  a  person  that  has 
a  covered  account  with  a  financial 
institution  or  creditor. 

(7)  Financial  institution  has  the  same 
meaning  as  in  15  U.S.C.  1681a(t). 

(8)  Identity  theft  has  the  same 
meaning  as  in  16  CFR  603.2(a). 

(9)  Red  Flag  means  a  pattern,  practice, 
or  specific  activity  that  indicates  the 
possible  existence  of  identity  theft. 

(10)  Service  provider  means  a  person 
that  provides  a  service  directly  to  the 
financial  institution  or  creditor. 

(c)  Periodic  Identification  of  Covered 
Accounts.  Each  financial  institution  or 
creditor  must  periodically  determine 
whether  it  offers  or  maintains  covered 
accounts.  As  a  part  of  this 
determination,  a  financial  institution  or 
creditor  must  conduct  a  risk  assessment 
to  determine  whether  it  offers  or 
maintains  covered  accounts  described 
in  paragraph  (b)(3)(ii)  of  this  section, 
taking  into  consideration: 

(1)  The  methods  it  provides  to  open 
its  accounts; 

(2)  The  methods  it  provides  to  access 
its  accounts;  and 

(3)  Its  previous  experiences  with  • 
identity  theft. 

(d)  Establishment  of  an  Identity  Theft 
Prevention  Program.  (1)  Program 
requirement.  Each  financial  institution 
or  creditor  that  offers  or  maintains  one 
or  more  covered  accounts  must  develop 
and  implement  a  written  Identity  Theft 
Prevention  Program  (Program)  that  is 
designed  to  detect,  prevent,  and  mitigate 
identity  theft  in  connection  with  the 
opening  of  a  covered  account  or  any 
existing  covered  account.  The  Program 
must  be  appropriate  to  the  size  and 
complexity  of  the  financial  institution 
or  creditor  and  the  nature  and  scope  of 
its  activities. 

(2)  Elements  of  the  Program.  The 
Program  must  include  reasonable 
policies  and  procedures  to: 

(i)  Identify  relevant  Red  Flags  for  the 
covered  accounts  that  the  financial 
institution  or  creditor  offers  or 
maintains,  and  incorporate  those  Red 
Flags  into  its  Program; 

(11)  Detect  Red  Flags  that  have  been 
incorporated  into  the  Program  of  the 
financial  institution  or  creditor; 

(iii)  Respond  appropriately  to  any  Red 
Flags  that  are  detected  pursuant  to 
paragraph  (d)(2)(ii)  of  this  section  to 
prevent  and  mitigate  identity  theft;  and 

(iv)  Ensure  the  Program  (including  the 
Red  Flags  determined  to  be  relevant)  is 
updated  periodically,  to  reflect  changes 
in  risks  to  customers  and  to  the  safety 
and  soundness  of  the  financial 
institution  or  creditor  from  identity 
theft. 

(e)  Administration  of  the  Program. 
Each  financial  institution  or  creditor 


'  '  . . — I 

that  is  required  to  implement  a  Program 
must  provide  for  the  continued 
administration  of  the  Program  and  must: 

(1)  Obtain  approval  of  the  initial 
written  Program  from  either  its  board  of 
directors  or  an  appropriate  committee  of 
the  board  of  directors: 

(2)  Involve  the  board  of  directors,  an 
appropriate  committee  thereof,  or  a 
designated  employee  at  the  level  of 
senior  management  in  the  oversight, 
development,  implementation  and 
administration  of  the  Program; 

(3)  Train  staff,  as  necessary,  to 
effectively  implement  the  Program;  and 

(4)  Exercise  appropriate  and  effective 
oversight  of  service  provider 
arrangements. 

(f)  Guidelines.  Each  financial 
institution  or  creditor  that  is  required  to 
implement  a  Program  must  consider  the 
guidelines  in  Appendix  A  of  this  part 
and  include  in  its  Program  those 
guidelines  that  are  appropriate. 

§  681 .3  Duties  of  card  issuers  regarding 
changes  of  address. 

(a)  Scope.  This  section  applies  to  a 
person  described  in  §  681.2(a)  that 
issues  a  debit  or  credit  card  (card 
issuer). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Cardholder  means  a  consumer 
who  has  been  issued  a  credit  or  debit 
card. 

(2)  Clear  and  conspicuous  means 
reasonably  understandable  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
presented. 

(c)  Address  validation  requirements. 

A  card  issuer  must  establish  and 
implement  reasonable  policies  and 
procedures  to  assess  the  validity  of  a 
change  of  address  if  it  receives 
notification  of  a  change  of  address  for  a 
consumer’s  debit  or  credit  card  account 
and,  within  a  short  period  of  time 
afterwards  (during  at  least  the  first  30 
days  after  it  receives  such  notification), 
the  card  issuer  receives  a  request  for  an 
additional  or  replacement  card  for  the 
same  account.  Under  these 
circumstances,  the  card  issuer  may  not 
issue  an  additional  or  replacement  card, 
until,  in  accordance  with  its  reasonable 
policies  and  procedures  and  for  the 
purpose  of  assessing  the  validity  of  the 
change  of  address,  the  card  issuer: 

(l)(i)  Notifies  the  cardholder  of  the 
request: 

(A)  At  the  cardholder’s  former 
address;  or 

(B)  By  any  other  means  of 
communication  that  the  card  issuer  and 
the  cardholder  have  previously  agreed 
to  use;  and 
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(ii)  Provides  to  the  cardholder  a 
reasonable  means  of  promptly  reporting 
incorrect  address  changes;  or 

(2)  Otherwise  assesses  the  validity  of 
the  change  of  address  in  accordance 
with  the  policies  emd  procedures  the 
card  issuer  has  established  pursuant  to 
§681.2  of  this  part. 

(d)  Alternative  timing  of  address 
validation.  A  card  issuer  may  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  if  it  validates  an  address 
pursuant  to  the  methods  in  paragraph 

(c)(1)  or  (c)(2)  of  this  section  when  it 
receives  an  address  change  notification, 
before  it  receives  a  request  for  an 
additional  or  replacement  card. 

(e)  Form  of  notice.  Any  written  or 
electronic  notice  that  the  card  issuer 
provides  under  this  paragraph  must  be 
clear  and  conspicuous  and  provided 
separately  from  its  regular 
correspondence  with  the  cardholder. 

Appendix  A  to  Part  681 — Interagency 
Guidelines  on  Identity  Theft  Detection, 
Prevention,  and  Mitigation 

Section  681.2  of  this  part  requires  each 
financial  institution  and  creditor  that  offers 
or  maintains  one  or  more  covered  accounts, 
as  defined  in  §  681.2(b)(3)  of  this  part,  to 
develop  and  provide  for  the  continued 
administration  of  a  written  Program  to  detect, 
prevent,  and  mitigate  identity  theft  in 
connection  with  the  opening  of  a  covered 
account  or  any  existing  covered  account. 
These  guidelines  are  intended  to  assist 
financial  institutions  and  creditors  in  the 
formulation  and  maintenance  of  a  Program 
that  satisfies  the  requirements  of  §  681.2  of 
this  part. 

I.  The  Program 

In  designing  its  Program,  a  financial 
institution  or  creditor  may  incorporate,  as 
appropriate,  its  existing  policies,  procedures, 
and  other  arrangements  that  control 
reasonably  foreseeable  risks  to  customers  or 
to  the  safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft. 

II.  Identifying  Relevant  Red  Flags 

(a)  Risk  Factors.  A  financial  institution  or 
creditor  should  consider  the  following  factors 
in  identifying  relevant  Red  Flags  for  covered 
accounts,  as  appropriate: 

(1)  The  types  of  covered  accounts  it  offers 
or  maintains; 

(2)  The  methods  it  provides  to  open  its 
covered  accounts; 

(3)  The  methods  it  provides  to  access  its 
covered  accounts;  and 

(4)  Its  previous  experiences  with  identity 
theft. 

(b)  Sources  of  Red  Flags.  Financial 
institutions  and  creditors  should  incorporate 
relevant  Red  Flags  from  sources  such  as: 

(1)  Incidents  of  identity  theft  that  the 
financial  institution  or  creditor  has 
experienced; 

(2)  Methods  of  identity  theft  that  the 
financial  institution  or  creditor  has  identified 
that  reflect  changes  in  identity  theft  risks; 
and 


(3)  Applicable  supervisory  guidance. 

(c)  Categories  of  Red  Flags.  The  Program 
should  include  relevant  Red  Flags  from  the 
following  categories,  as  appropriate. 

Examples  of  Red  Flags  from  each  of  these 
categories  are  appended  as  Supplement  A  to 
this  Appendix  A. 

(1)  Alerts,  notifications,  or  other  warnings 
received  from  consumer  reporting  agencies  or 
service  providers,  such  as  fraud  detection 
services; 

(2)  The  presentation  of  suspicious 
documents; 

(3)  The  presentation  of  suspicious  personal 
identifying  information,  such  as  a  suspicious 
address  change; 

(4)  The  unusual  use  of,  or  other  suspicious 
activity  related  to,  a  covered  account;  and 

(5)  Notice  from  customers,  victims  of 
identity  theft,  law  enforcement  authorities,  or 
other  persons  regarding  possible  identity 
theft  in  connection  with  covered  accounts 
held  by  the  financial  institution  or  creditor. 

III.  Detecting  Red  Flags 

The  Program’s  policies  and  procedures 
should  address  the  detection  of  Red  Flags  in 
connection  with  the  opening  of  covered 
accounts  and  existing  covered  accpunts,  such 
as  by: 

(a)  Obtaining  identifying  information 
about,  and  verifying  the  identity  of,  a  person 
opening  a  covered  account,  for  example, 
using  the  policies  and  procedures  regarding 
identification  and  verification  set  forth  in  the 
Customer  Identification  Program  rules 
implementing  31  U.S.C.  5318(1)  (31  CFR 
103.121);  and 

(b)  Authenticating  customers,  monitoring 
transactions,  and  verifying  the  validity  of 
change  of  address  requests,  in  the  case  of 
existing  covered  accounts. 

IV.  Preventing  and  Mitigating  Identity  Theft 

The  Program’s  policies  and  procedures 

should  provide  for  appropriate  responses  to 
the  Red  Flags  the  financial  institution  or 
creditor  has  detected  that  are  commensurate 
with  the  degree  of  risk  posed.  In  determining 
an  appropriate  response,  a  financial 
institution  or  creditor  should  consider 
aggravating  factors  that  may  heighten  the  risk 
of  identity  theft,  such  as  a  data  security 
incident  that  results  in  unauthorized  access 
to  a  customer’s  account  records  held  by  the 
financial  institution,  creditor,  or  third  party, 
or  notice  that  a  customer  has  provided 
information  related  to  a  covered  account  held 
by  the  financial  institution  or  creditor  to 
someone  fraudulently  claiming  to  represent 
the  financial  institution  or  creditor  or  to  a 
fraudulent  website.  Appropriate  responses 
may  include  the  following: 

(a)  Monitoring  a  covered  account  for 
evidence  of  identity  theft; 

(b)  Contacting  the  customer; 

(c)  Changing  any  passwords,  security 
codes,  or  other  security  devices  that  permit 
access  to  a  covered  account; 

(d)  Reopening  a  covered  account  with  a 
new  account  number; 

(e)  Not  opening  a  new  covered  account; 

(0  Closing  an  existing  covered  account; 

(g)  Not  attempting  to  collect  on  a  covered 
account  or  not  selling  a  covered  account  to 
a  debt  collector; 

(h)  Notifying  law  enforcement;  or 


(i)  Determining  that  no  response  is 
warranted  under  the  particular 
circumstances. 

V.  Updating  the  Program 

Financial  institutions  and  creditors  should 
update  the  Program  (including  the  Red  Flags 
determined  to  be  relevant)  periodically,  to 
reflect  changes  in  risks  to  customers  or  to  the 
safety  and  soundness  of  the  financial 
institution  or  creditor  from  identity  theft, 
based  on  factors  such  as: 

(a)  The  experiences  of  the  financial 
institution  or  creditor  with  identity  theft; 

(b)  Changes  in  methods  of  identity  theft; 

(c)  Changes  in  methods  to  detect,  prevent, 
and  mitigate  identity  theft; 

(d)  Changes  in  the  types  of  accounts  that 
the  financial  institution  or  creditor  offers  or 
maintains;  and 

(e)  Changes  in  the  business  arrangements 
of  the  financial  institution  or  creditor, 
including  mergers,  acquisitions,  alliances, 
joint  ventures,  and  service  provider 
arrangements. 

VI.  Methods  for  Administering  the  Program 

(a)  Oversight  of  Program.  Oversight  by  the 
board  of  directors,  an  appropriate  committee 
of  the  board,  or  a  designated  employee  at  the 
level  of  senior  management  should  include: 

(1)  Assigning  specific  responsibility  for  the 
Program’s  implementation; 

(2)  Reviewing  reports  prepared  by  staff 
regarding  compliance  by  the  financial 
institution  or  creditor  with  §  681.2  of  this 
part;  and 

(3)  Approving  material  changes  to  the 
Program  as  necessary  to  address  changing 
identity  theft  risks. 

(b)  Reports.  (1)  In  general.  Staff  of  the 
financial  institution  or  creditor  responsible 
for  development,  implementation,  and 
administration  of  its  Program  should  report 
to  the  board  of  directors,  an  appropriate 
committee  of  the  board,  or  a  designated 
employee  at  the  level  of  senior  management, 
at  least  annually,  on  compliance  by  the 
financial  institution  or  creditor  with  §  681.2 
of  this  part. 

(2)  Contents  of  report.  The  report  should 
address  material  matters  related  to  the 
Program  and  evaluate  issues  such  as:  The 
effectiveness  of  the  policies  and  procedures 
of  the  financial  institution  or  creditor  in 
addressing  the  risk  of  identity  theft  in 
connection  with  the  opening  of  covered 
accounts  and  with  respect  to  existing  covered 
accounts;  service  provider  arrangements; 
significant  incidents  involving  identity  theft 
and  management’s  response;  and 
recommendations  for  material  changes  to  the 
Program. 

(c)  Oversight  of  service  provider 
arrangements.  Whenever  a  financial 
institution  or  creditor  engages  a  service 
provider  to  perform  an  activity  in  connection 
with  one  or  more  covered  accounts  the 
financial  institution  or  creditor  should  take 
steps  to  ensure  that  the  activity  of  the  service 
provider  is  conducted  in  accordance  with 
reasonable  policies  and  procedures  designed 
to  detect,  prevent,  and  mitigate  the  risk  of 
identity  theft.  For  example,  a  financial 
institution  or  creditor  could  require  the 
service  provider  by  contract  to  have  policies 
and  procedures  to  detect  relevant  Red  Flags 
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that  may  arise  in  the  performance  of  the 
service  provider’s  activities,  and  either  report 
the  Red  Flags  to  the  financial  institution  or 
creditor,  or  to  take  appropriate  steps  to 
prevent  or  mitigate  identity  theft. 

VII.  Other  Applicable  Legal  Requirements 

Financial  institutions  and  creditors  should 
be  mindful  of  other  related  legal 
requirements  that  may  be  applicable,  such  as; 

(a)  For  hnancial  institutions  and  creditors 
that  are  subject  to  31  U.S.C.  5318(g),  filing  a 
Suspicious  Activity  Report  in  accordance 
with  applicable  law  and  regulation; 

(b)  Implementing  any  requirements  under 
15  U.S.C.  1681c-l(h)  regarding  the 
circumstances  under  which  credit  may  be 
extended  when  the  financial  institution  or 
creditor  detects  a  fraud  or  active  duty  alert; 

(c)  Implementing  any  requirements  for 
furnishers  of  information  to  consumer 
reporting  agencies  under  15  U.S.C.  1681s-2, 
for  example,  to  correct  or  update  inaccurate 
or  incomplete  information,  and  to  not  report 
information  that  the  furnisher  has  reasonable 
cause  to  believe  is  inaccurate;  and 

(d)  Complying  with  the  prohibitions  in  15 
U.S.C.  1681m  on  the  sale,  transfer,  and 
placement  for  collection  of  certain  debts 
resulting  from  identity  theft. 

Supplement  A  to  Appendix  A 

In  addition  to  incorporating  Red  Flags  from 
the  sources  recommended  in  section  Il.b.  of 
the  Guidelines  in  Appendix  A  of  this  part, 
each  Hnancial  institution  or  creditor  may 
consider  incorporating  into  its  Program, 
whether  singly  or  in  combination.  Red  Flags 
from  the  following  illustrative  examples  in 
connection  with  covered  accounts: 

Alerts,  Notifications  or  Warnings  from  a 
Consumer  Reporting  Agency 

1.  A  fraud  or  active  duty  alert  is  included 
with  a  consumer  report. 

2.  A  consumer  reporting  agency  provides  a 
notice  of  credit  freeze  in  response  to  a 
request  for  a  consumer  report. 

3.  A  consumer  reporting  agency  provides  a 
notice  of  address  discrepancy,  as  defined  in 
§  681.1(b)  of  this  part. 

4.  A  consumer  report  indicates  a  pattern  of 
activity  that  is  inconsistent  with  the  history 
and  usual  pattern  of  activity  of  an  applicant 
or  customer,  such  as: 

a.  A  recent  and  significant  increase  in  the 
volume  of  inquiries; 

b.  An  unusual  number  of  recently 
established  credit  relationships; 

c.  A  material  change  in  the  use  of  credit, 
especially  with  respect  to  recently 
established  credit  relationships;  or 

d.  An  account  that  was  closed  for  cause  or 
-  identifred  for  abuse  of  account  privileges  by 

a  financial  institution  or  creditor. 

Suspicious  Documents 

5.  Documents  provided  for  identification 
appear  to  have  been  altered  or  forged. 

6.  The  photograph  or  physical  description 
on  the  identification  is  not  consistent  with 
the  appearance  of  the  applicant  or  customer 
presenting  the  identification. 

7.  Other  information  on  the  identification 
is  not  consistent  with  information  provided 
by  the  person  opening  a  new  covered  account 
or  customer  presenting  the  identification. 


8.  Other  information  on  the  identification 
is  not  consistent  with  readily  accessible 
information  that  is  on  file  with  the  financial 
institution  or  creditor,  such  as  a  signature 
card  or  a  recent  check. 

9.  An  application  appears  to  have  been 
altered  or  forged,  or  gives  the  appearance  of 
having  been  destroyed  and  reassembled. 

Suspicious  Personal  Identifying  Information 

10.  Personal  identifying  information 
provided  is  inconsistent  when  compared 
against  external  information  sources  used  by 
the  financial  institution  or  creditor.  For 
example: 

a.  The  address  does  not  match  any  address 
in  the  consumer  report;  or 

b.  The  Social  Security  Number  (SSN)  has 
not  been  issued,  or  is  listed  on  the  Social 
Security  Administration’s  Death  Master  File. 

11.  Personal  identifying  information 
provided  by  the  customer  is  not  consistent 
with  other  personal  identifying  information 
provided  by  the  customer.  For  example,  there 
is  a  lack  of  correlation  between  the  SSN 
range  and  date  of  birth. 

12.  Personal  identifying  information 
provided  is  associated  with  known 
fraudulent  activity  as  indicated  by  infernal  or 
third-party  sources  used  by  the  financial 
institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is  the 
same  as  the  address  provided  on  a  fraudulent 
application;  or 

b.  The  phone  number  on  an  application  is 
the  same  as  the  number  provided  on  a 
fraudulent  application. 

13.  Personal  identifying  information 
provided  is  of  a  type  commonly  associated 
with  fraudulent  activity  as  indicated  by 
internal  or  third-party  sources  used  by  the 
financial  institution  or  creditor.  For  example: 

a.  The  address  on  an  application  is 
fictitious,  a  mail  drop,  or  a  prison;  or  ^ 

b.  The  phone  number  is  invalid,  or  is 
associated  with  a  pager  of  answering  service. 

14.  The  SSN  provided  is  the  same  as  that 
submitted  by  other  persons  opening  an 
account  or  other  customers. 

15.  The  address  or  telephone  number 
provided  is  the  same  as  or  similar  to  the 
account  number  or  telephone  number 
submitted  by  an  unusually  large  number  of 
other  persons  opening  accounts  or  other 
customers. 

16.  The  person  opening  the  covered 
account  or  the  customer  fails  to  provide  all 
required  personal  identifying  information  on 
an  application  or  in  response  to  notification 
that  the  application  is  incomplete. 

17.  Personal  identifying  information 
provided  is  not  consistent  with  personal 
identifying  information  that  is  on  file  with 
the  financial  institution  or  creditor. 

18.  For  financial  institutions  and  creditors 
that  use  challenge  questions,  the  person 
opening  the  covered  account  or  the  customer 
cannot  provide  authenticating  information 
beyond  that  which  generally  would  be 
available  from  a  wallet  or  consumer  report. 

Unusual  Use  of,  or  Suspicious  Activity 
Related  to,  the  Covered  Account 

19.  Shortly  following  the  notice  of  a  change 
of  address  for  a  covered  account,  the 
institution  or  creditor  receives  a  request  for 


a  new,  additional,  or  replacement  card  or  a 
cell  phone,  or  for  the  addition  of  authorized 
users  on  the  account. 

20.  A  new  revolving  credit  account  is  used 
in  a  manner  commonly  associated  with 
known  patterns  of  fraud  patterns.  For 
example: 

a.  The  majority  of  available  credit  is  used 
for  cash  advances  or  merchandise  that  is 
easily  convertible  to  cash  (e.g.,  electronics 
equipment  or  jewelry);  or 

b.  The  customer  fails  to  make  the  first 
payment  or  makes  an  initial  payment  but  no 
subsequent  payments. 

21.  A  covered  account  is  used  in  a  manner 
that  is  not  consistent  with  established 
patterns  of  activity  on  the  account.  There  is, 
for  example: 

a.  Nonpayment  when  there  is  no  history  of 
late  or  missed  payments; 

b.  A  material  increase  in  the  use  of 
available  credit; 

c.  A  material  change  in  purchasing  or 
spending  patterns; 

d.  A  material  change  in  electronic  fund 
transfer  patterns  in  connection  with  a  deposit 
account;  or 

e.  A  material  change  in  telephone  call 
patterns  in  connection  with  a  cellular  phone 
account. 

22.  A  covered  account  that  has  been 
inactive  for  a  reasonably  lengthy  period  of 
time  is  used  (taking  into  consideration  the 
type  of  account,  the  expected  pattern  of  usage 
and  other  relevant  factors). 

23.  Mail  sent  to  the  customer  is  returned 
repeatedly  as  undeliverable  although 
transactions  continue  to  be  conducted  in 
connection  with  the  customer’s  covered 
account. 

24.  The  financial  institution  or  creditor  is 
notified  that  the  customer  is  not  receiving 
paper  account  statements. 

25.  The  financial  institution  or  creditor  is 
notified  of  unauthorized  charges  or 
transactions  in  connection  with  a  customer’s 
covered  account. 

Notice  from  Customers,  Victims  of  Identity 
Theft,  Law  Enforcement  Authorities,  or  Other 
Persons  Regarding  Possible  Identity  Theft  in 
Connection  With  Covered  Accounts  Held  by 
the  Financial  Institution  or  Creditor 

26.  The  financial  institution  or  creditor  is 
notified  by  a  customer,  a  victim  of  identity 
theft,  a  law  enforcement  authority,  or  any 
other  person  that  it  has  opened  a  fraudulent 
account  for  a  person  engaged  in  identity 
theft. 

Dated:  October  5,  2007. 

John  C.  Dugan, 

Comptroller  of  thd' Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  29,  2007. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  16th  day  of 
October,  2007. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  October  24,  2007. 
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By  the  Office  of  Thrift  Supervision.  ‘  i 

John  M.  Reich,  . 

Director. 

By  order  of  the  National  Credit  Union 
Administration  Board,  October  15,  2007. 

Mary  Rupp, 

Secretary  of  the  Board.  ' 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  07-5453  Filed  11-8-07;  8:45  am] 

BILLING  CODE  4810-33-P:  621 0-01 -P;  671 4-01 -P; 

6720-01-P:  7535-01-P:  6750-01-P 


Friday, 

November  9,  2007 


Part  V 

Department  of 
Education 

Office  of  Elementary  and  Secondary 
Education;  Overview  Information; 
Advanced  Placement  (AP)  Test  Fee 
Program;  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  2008; 
Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Overview  information; 
Advanced  Placement  (AP)  Test  Fee 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2008 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  84.330B. 
Dates: 

Applications  Available:  November  9, 
2007. 

Deadline  for  Transmittal  of 
Applications:  December  28,  2007. 

Deadline  for  Intergovernmental 
Review:  February  26,  2008. 

I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  AP  Test  Fee 
Program  awards  grants  to  eligible  State 
educational  agencies  (SEAs)  to  enable 
them  to  pay  all  or  a  portion  of  advanced 
placement  test  fees  on  behalf  of  eligible 
low-income  students  who  (1)  are 
enrolled  in  an  advanced  placement 
course  and  (2)  plan  to  take  an  advanced 
placement  exam.  The  program  is 
designed  to  increase  the  number  of  low- 
income  students  who  take  advanced 
placement  tests  and  receive  scores  for 
which  college  academic  credit  is 
awarded. 

Program  Authority:  20  U.S.C.  6531- 
6537. 

Applicable  Regulations:  The 
Education  Department  General 
Administration  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  84, 
85,  97,  98,  and  99. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 
Estimated  Available  Funds:  The 
Administration  has  requested 
$122,175,000  for  the  AP  Test  Fee  and 
Advanced  Placement  Incentive  (API) 
programs  for  FY  2008,  of  which  we 
intend  to  use  an  estimated  $12  million 
for  this  program.  The  remaining  funds 
would  support  API  grants.  The  actual 
level  of  funding,  if  any,  depends  on 
final  congressional  action.  However,  we 
are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$15,000— $500,000. 

Estimated  Average  Size  of  Awards: 
$315,789. 

Estimated  Number  of  Awards:  38. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 


III.  Eligibility  Information 

1.  Eligible  Applicants:  SEAs  in  any 
State,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the -United  States  Virgin  Islands, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  freely  associated  states 
of  the  Republic  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  and 
the  Republic  of  Palau  (subject  to 
continued  eligibility). 

Note:  For  purposes  of  this  program,  the 
Bureau  of  Indian  Education  is  treated  as  an 
SEA. 

2.  a.  Cost  Sharing  or  Matching:  This 
program  does  not  require  cost  sharing  or 
matching. 

b.  Supplement-Not-Supplant:  This 
program  involves  supplement-not- 
supplant  funding  requirements.  Section 
1706  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  No  Child  Left  Behind  Act  of  2001, 
requires  that  grant  funds  provided 
under  the  AP  Test  Fee  program 
supplement,  and  not  supplant,  other 
non-Federal  funds  that  are  available  to 
assist  low-income  individuals  in  paying 
for  the  cost  of  advanced  placement  test 
fees. 

3.  Other:  Current  grantees  under  this 
program  that  expect  to  have  sufficient 
carryover  funds  to  cover  school  year 
2007-2008  advanced  placement  exam 
fees  for  eligible  low-income  students 
should  not  apply  for  a  new  award  under 
this  program. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  To  obtain  a  copy  of  the 
application  package  via  the  Internet  use 
the  following  address:  http:// 

WWW',  ed.gov/ programs  Zap  fee/ 
applicant.html. 

Individuals  can  also  obtain  a  copy  of 
the  application  package  by  contacting 
the  program  contact  person  listed  in  this 
section. 

Address  and  mail  your  request  for 
information  to:  Kristie  Barber,  U.S. 
Department  of  Education,  400  Maryland 
Ave.,  SW.,  room  3W253,  Washington, 
DC  20202-6200.  Telephone:  (202)  260- 
3169  or  by  e-mail: 
Kristina.Barber@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  [e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
person  listed  in  this  section. 


2.  Content  and  Form  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
program. 

3.  Submission  Dates  and  Times: 
Applications  Available:  November  9, 

2007. 

Deadline  for  Transmittal  of 
Applications:  December  28,  2007. 

Applications  for  grants  under  this 
program  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requiremeirt,  please  refer  to 
section  IV.  6.  Other  Submission 
Requirements  in  this  notice. 

We  do  not  conader  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  wbo 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review:  February  26,  2008. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  in  this  notice. 

6.  Other  Submission -Requirements: 
Applications  for  grants  under  this 
program  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

Applications  for  grants  under  the 
Advanced  Placement  Test  Fee  Program, 
CFDA  Number  84.330B,  must  be 
submitted  electronically  using  the 
Governmentwide  Grants.gov  Apply  site 
at  http://www.Grants.gov  Through  this 
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site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

You  may  access  the  electronic  grant 
application  for  AP  Test  Fee  Program  at 
http://www.Grants.gov.  You  must  search 
for  the  downloadable  application 
package  for  this  program  by  the  CFDA 
number.  Do  not  include  the  CFDA 
number’s  alpha  suffix  in  your  search 
(e.g.,  search  for  84.330,  not  84.330B). 
Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  consider  your 
application  if  it  is  date  and  time 
stamped  by  the  Grants.gov  system  later 
than  4:30  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date.  When  we 
retrieve  your  application  from 
Grants.gov,  we  will  notify  you  if  we  are 
rejecting  your  application  because  it 
was  date  and  time  stamped  by  the 
Grants.gov  system  after  4:30  p.m., 
Washington,  DC  time,  on  the 
application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  program  to 


ensure  that  you  submit  your  application 
in  a  timely  manner  to  the  Grants.gov 
system.  You  can  also  find  the  Education 
Submission  Procedures  pertaining  to 
Grants.gov  at  http://e-Grants.ed.gov/ 
help/ 

GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
[see  http://  www.gran  ts  .gov /a  p pi  icon  ts/ 
get_registered.jsp).  These  steps  include 
(1)  registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Central  Contractor 
Registry  (CCR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 
outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 
www.grants.gov/section91 0/ 

Gran  ts  .govRegistrati  onBroch  ure.pdf). 

You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the’ electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
Please  note  that  two  of  these  forms — the 
SF  424  and  the  Department  of  Education 
Supplemental  Information  for  SF  424 — 
have  replaced  the  ED  424  (Application 
for  Federal  Education  Assistance). 

•  You  must  attach  any  narrative 
sections  of  your  application  as  files  in 
a  .DOC  (document),  .RTF  (rich  text),  or 
.PDF  (Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password-protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 


•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 

This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application).- 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30  p.m., 

Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after  4:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date,  please 
contact  the  person  listed  under  For 
Further  Information  Contact  in  section 
VII  in  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30  p.m.,  Washington. 
DC  time,  on  the  application  deadline 
date.  The  Department  will  contact  you 
after  a  determination  is  made  on 
whether  your  application  will  be 
accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
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technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through  ' 
the  Grants.gov  system  because — 

•  You  do  not  nave  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system; 

and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Kristie  Barber,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3W253, 

Washington,  DC  20202-6200.  FAX: 

(202)  205-4921. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  applicable  following 
address: 

By  mail  through  the  U.S.  Postal 
Service:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.330B),  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
4260 
or 

By  mail  through  a  commercial  carrier: 

U.S.  Department  of  Education, 
Application  Control  Center,  Stop  4260, 
Attention:  (CFDA  Number  84.330B), 
7100  Old  handover  Road,  handover,  MD 
20785-1506. 


Regardless  of.which  address  you  use, 
you  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark.' 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand. 

You  must  deliver  the  original  and  two 
copies  of  your  application  by  hand,  on 
or  before  the  application  deadline  date, 
to  the  Department  at  the  following 
address: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.330B),  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202-4260. 

The  Application  Control  Center  accepts 
hand  deliveries  daily  between  8  a.m. 
and  4:30  p.m.,  Washington,  DC  time, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  hy  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the  program 
under  which  you  are  submitting  your 
application;  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

.  The  Department  intends  to  fund,  at 
some  level,  all  applications  that  meet 


the  minimum  Requirements  for 
Approval  of  Application  as  described  in 
the  application  package  for  this  program 
and  that  demonstrate  need  for  new  or 
additional  funds  to  pay  advanced 
placement  exam  fees  on  behalf  of  low- 
income  students  for  school  year  2007- 
2008. 

Also,  in  determining  whether  to 
approve  an  application  for  a  new  award 
(including  the  amount  of  the  award) 
from  an  applicant  with  a  current  grant 
under  this  program,  the  Department  will 
consider  the  amount  of  any  carryover 
funds  under  the  existing  grant. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notice  (GAN). 
We  may  notify  you  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  in  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  in 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  tbe  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  The  Secretary  may  also 
require  more  frequent  performance 
reports  under  34  CFR  75.720(c).  For 
specific  requirements  on  reporting, 
please  go  to  http://www.ed.gov/fund/ 
grant/apply/appforms/appf orms.html. 

4.  Performance  Measures:  Under  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA),  the  Department  has 
developed  five  performance  measures  to 
evaluate  the  overall  effectiveness  of  the 
AP  Test  Fee  and  API  programs:  (1)  The 
number  of  advanced  placement  tests 
taken  by  low-income  public  school 
students  nationally:  (2)  The  number  of 
advanced  placement  tests  taken  by 
minority  (Hispanic,  Black,  Native 
American)  public  school  students 
nationally:  (3)  The  percentage  of 
advanced  placement  tests  passed  (for 
AP  exams,  receiving  scores  of  3-5)  by 
low-income  public  school  students 
nationally;  (4)  The  number  of  advanced 
placement  tests  passed  (for  AP  exams, 
receiving  scores  of  3-5)  by  low-income 
public  school  students  nationally;  and 
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(5)  The  cost  per  passage  of  an  advanced 
placement  test  taken  by  a  low-income 
public  student.  The  information 
provided  by  grantees  in  their  final 
performance  reports  will  be  one  of  the 
sources  of  data  for  this  measure.  Other 
sources  of  data  include  the  College 
Board  and  International  Baccalaureate 
North  America. 

VII.  Agency  Contact 

For  Further  Information  Contact: 
Kristie  Barber,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3W253,  Washington,  DC  20202- 
6200.  Telephone:  (202)  260-3169  or  by 
e-mail:  kristina.barber@ed.gov. 

If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 


VIII.  Other  Information 

Alternative  format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  alternative  format  (e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  in 
this  notice.  Electronic  Access  to  This 
Document:  You  can  view  this 
document,  as  well  as  all  other 
documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  November  6,  2007. 

Kerri  L.  Briggs, 

Assistant  Secretary  for  Elementary  and 
Secon  daryEduca  tion . 

[FR  Doc.  E7-22051  Filed  11-8-07;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  NOVEMBER  9, 
2007 


COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 

Patent  Cooperation  Treaty; 
application  procedures 
Correction;  published  10- 
11-07 

DEFENSE  DEPARTMENT 
Navy  Department 

Navigation,  COLREGS 
compliance  exemptions: 

USS  NORTH  CAROLINA; 
published  11-9-07 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Hampshire;  published 
9-10-07 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireless  telecommunications 
services— 

Competitive  bidding 
procedures;  correction; 
published  11-9-07 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations; 

Florida;  published  11-9-07 
Louisiana;  published  11-9-07 
POSTAL  REGULATORY 
COMMISSION 
Practice  and  procedure: 

Postal  ratemaking  system; 
implementation;  published 
11-9-07 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 

Alpha  Aviation  Design  Ltd.; 
published  10-5-07 


RULES  GOING  INTO 
EFFECT  NOVEMBER  12, 
2007 


TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Fees: 


Rail  fuel  surcharges; 
published  8-14-07 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Potato  cyst  nematode: 
comments  due  by  11-13- 
07;  published  9-12-07  [FR 
E7-17842] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Rural  development  guaranteed 
loans;  comments  due  by  11- 
13-07;  published  9-14-07 
[FR  07-04349] 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Rural  development  guaranteed 
loans;  comments  due  by  11- 
13-07;  published  9-14-07 
[FR  07-04349] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Rural  development  guaranteed 
loans:  comments  due  by  11- 
13-07;  published  9-14-07 
[FR  07-04349] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
International  services  survey: 
BE-11;  U.S.  direct 
investment  abroad;  annual 
survey;  comments  due  by 
11-13-07;  published  9-13- 
07  [FR  E7-18036] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 

Shrimp:  comments  due  by 

11- 13-07;  published  10- 

12- 07  [FR  07-05061] 
Northeastern  United  States 

fisheries — 

Atlantic  sea  scallop; 
comments  due  by  11- 
14-07;  published  10-30- 
07  [FR  07-05384] 
Northeast  multispecies; 
comments  due  by  11- 
14-07;  published  10-15- 
07  [FR  E7-20279] 
International  fisheries 
regulations: 

West  Coast  States  and 
Western  Pacific 
fisheries — 


Fraser  River  sockeye  and 
pink  salmon;  comments 
due  by  11-14-07; 
published  10-30-07  [FR 
E7-21329] 

Marine  mammals: 

Scientific  research  and 
enhancement  activities — 
Permits:  issuance  criteria; 
comments  due  by  11- 
13-07;  published  9-13- 
07  [FR  E7-18106] 
DEFENSE  DEPARTMENT 
Defense  Acquisition 
Regulations  System 
Acquisition  regulations: 
Government  property; 
reporting  requirements; 
comments  due  by  11-13- 
07;  published  9-13-07  [FR 
E7-18039] 

ENERGY  DEPARTMENT 

Unclassified  controlled  nuclear 
information:  identification 
and  protection;  comments 
due  by  11-13-07;  published 
9-14-07  [FR  E7-18052] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 

Alternative  fuel 
transportation  program; 
private  and  local 
government  fleet 
determination:  comments 
due  by  11-13-07; 
published  9-14-07  [FR  E7- 
18153] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 

Forms,  statements,  and 
reporting  requirements: 
comments  due  by  11-13- 
07;  published  9-27-07  [FR 
E7-19015] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 

Stratospheric  ozone 
protection — 

Class  I  ozone-depleting 
substances;  global 
laboratory  and  analytical 
use  exemption 
extension;  comments 
due  by  11-13-07; 
published  9-13-07  [FR 
E7-18095] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 

11- 13-07;  published  10- 

12- 07  [FR  E7-20059] 
Illinois:  comments  due  by 

11-15-07;  published  10- 
16-07  [FR  E7-20142] 


Iowa;  comments  due  by  11- 
15-07;  published  10‘16-07 
[FR  E7-20378] 

Ohio;  comments  due  by  11^, 

15- 07;  published  10-16-07 
[FR  E7-20252] 

South  Dakota;  comments 
due  by  11-13-07; 
published  10-11-07  [FR 
E7-19831] 

Air  quality  planning  purposes; 
designation  of  areas: 

Georgia:  comments  due  by 
11-15-07;  published  10- 

16- 07  [FR  E7-20342] 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 
agricultural  commodities: 
Captan,  2,4-D,  etc.; 
comments  due  by  11-13- 
07;  published  9-12-07  [FR 
E7-17982] 

FEDERAL  ELECTION 
COMMISSION 

Presidential  election  campaign 
fund: 

Candidate  travel;  comments 
due  by  11-13-07; 
published  10-23-07  [FR 
E7-20901] 

FEDERAL  TRADE 
COMMISSION 
Textile  Fiber  Products 
Identification  Act; 
implementation; 

Polyester  fibers  made  from 
poly(trimethylene 
terephthalate);  new 
generic  fiber  subclass 
name  and  definition; 
comments  due  by  11-12- 
07;  published  8-24-07  [FR 
E7-16841] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  ’ Acquisition  Regulation 
(FAR): 

Service  Contract  Act; 
exemption  of  certain 
service  contracts: 
comments  due  by  11-13- 
07;  published  11-7-07  [FR 
07-05481] 

HOMELAND  SECURITY 

DEPARTMENT 

U.S.  Customs  and  Border 

Protection 

Air  commerce: 

Designated  landing 
locations;  list — 

San  Antonio  International 
Airport,  TX;  comments 
due  by  11-13-07; 
published  9-11-07  [FR 
E7-17802] 

HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 

Disaster  assistance: 

Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
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Assistance  Act; 
management  costs 
provisions: 

implementation;  comments 
due  by  11-13-07; 
published  10-11-07  [FR 
E7-20035] 

HOMELAND  SECURITY 
DEPARTMENT 
U.S.  Citizenship  and 
Immigration  Services 

Immigration: 

Aliens — 

Religious  workers; 
immigrant  and 
nonimmigrant 
classification;  petition 
requirement;  comments 
due  by  11-16-07; 
published  11-1-07  [FR 
E7-21469] 

Criminal  activity  victims;  ”U” 
nonimmigrant 
classification;  comments 
due  by  11-16-07; 
published  9-17-07  [FR  E7- 
17807] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Environmental  regulations; 
clarification  and  conforming 
amendments:  comments  due 
by  11-13-07;  published  9- 
12-07  [FR  E7-17818] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critical  habitat 
designations — 

Nevin’s  barberry; 
comments  due  by  11- 
16-07;  published  10-17- 
07  [FR  07-05063] 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  11-13-07; 
published  10-4-07  [FR  E7- 
19458] 

LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 
Employee  Retirement  Income 
Security  Act: 

Individual  account  plans; 
annuity  providers 
selection;  comments  due 
by  11-13-07;  published  9- 
12-07  [FR  E7-17744] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Rescue  teams;  revision  of 
existing  standards  for 
training,  certification, 
etc;  comments  due  by 
11-16-'b7;  published  11- 

9-07  [FR  E7-22089] 


Rescue  teams;  revision  of 
existing  standards  for 
training,  certification, 
etc.;  comments  due  by 
11-16-07;  published  11- 

9-07  [FR  E7-22088] 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  11-16-07;  published 

10-17-07  [FR  E7-20380] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use: 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  11-13-07; 
published  9-11-07  [FR  E7- 
17913] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 

Nevada:  comments  due  by 

11-13-07;  published  8-29- 
07  [FR  E7-17106] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
International  rate  schedules; 
Marshall  Islands  and 
Micronesia:  comments 
due  by  11-14-07; 
published  10-31-07  [FR 
E7-21487] 

Postal  products;  general 
information: 

Market-dominant  products; 

modern  service  standards; 

-  comments  due  by  11-16- 
07;  published  10-17-07 
[FR  07-05065] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Financial  reporting  matters: 
Financial  statements; 
preparation  by  U.S. 
issuers  in  accordance  with 
international  financial 
reporting  standards; 
comments  due  by  11-1 3- 
07;  published  8-14-07  [FR 
E7-15865] 

SUSQUEHANNA  RIVER 
BASIN  COMMISSION 

Projects  review  and  approval: 
Agricultural  water  use; 
definition  clarification,  etc.; 
comments  due  by  11-15- 
07;  published  10-1-07  [FR 
E7-19290] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Alpha  Aviation  Design  Ltd.; 
comments  due  by  11-13- 


07;  published  10-11-07 
[FR  E7-20047] 

BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
11-16-07;  published  10- 
17-07  [FR  E7-20462] 
Boeing;  comments  due  by 
11-13-07;  published  9-28- 
07  [FR  E7-19205] 
Bombardier;  comments  due 
by  11-16-07;  published 

10- 17-07  [FR  E7-20465] 
Construcciones 

Aeronauticas,  S.A.; 
comments  due  by  11-16- 
07;  published  10-17-07 
[FR  E7-20470] 

General  Electric  Co.; 
comments  due  by  11-13- 
'07;  published  9-11-07  [FR 
E7-17678] 

McDonnell  Douglas: 
comments  due  by  11-13- 
07;  published  9-28-07  [FR 
E7-19204] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  11-15- 
07;  published  10-16-07 
[FR  E7-20220] 

Plaggio  Aero  Industries 
S.p.A.;  comments  due  by 

11- 13-07;  published  10- 

12- 07  [FR  E7-20126] 
Rolls-Royce  pic;  comments 

due  by  11-14-07; 
published  10-15-07  [FR 
E7-20242] 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  11-13- 
07;  published  10-12-07 
[FR  E7-20123] 
Airworthiness  standards: 
Special  conditions— 

Boeing  Model  787-8 
airplane;  comments  due 
by  11-15-07;  published 
10-16-07  [FR  E7-20310] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Vehicle  identification  number 
requirements;  comments 
due  by  11-16-07;  published 
10-2-07  [FR  E7-18925] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Tax-exempt  organizations: 
public  inspection  of 
related  materials; 
comments  due  by  11-13- 
07;  published  8-14-07  [FR 
E7-15952] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcoholic  beverages: 

Wine,  distilled  spirits,  and 
malt  beverages: 
mandatory  label 


information:  modification; 
comments  due  by  11-13- 
07;  published  9-11-07  [FR 
E7-17909] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/la  ws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1808/P.L.  110-112 

To  designate  the  Department 
of  Veterans  Affairs  Medical 
Center  in  Augusta,  Georgia, 
as  the  “Charlie  Nonwood 
Department  of  Veterans  Affairs 
Medical  Center”.  (Nov.  8, 

2007;  121  Stat.  1037) 

S.  2106/P.L.  110-113 

Procedural  Fairness  for 
September  11  Victims  Act  of 
2007  (Nov.  8,  2007;  121  Stat. 
1039) 

Last  List  November  6,  2007 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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